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S709.  Same — liability    nader   stat-  2711.  Same — collecting   surface 
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Tlslons. 


1.    liabujtt  in  oenbbal. 

§  2604.    LiabiliQr  ex  delicto  recognized. 

The  liability  of  manicipal  corporations  to  actions  ex 
deUvto  is  recognized,  bnt  in  view  of  the  sharp  conflict 
of  the  decisions,  on  certain  features,  this  liability  can- 
not always  be  stated  with  precision.  Notwithstanding 
certain  important  principles  relating  to  the  subject  are 
well  settled,  it  is  clear  that  the  particnlar  eireumstancea 
of  each  case  as  it  arises  must  largely  determine.  In  the 
present  condition  of  this  special  branch  of  the  law  it 
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The  questions  generally  involved  at  the  present  time, 
are  whether  the  duty  is  a  governmental  or  a  corporate 
one,  and  whether  the  oflScer  or  agent  is  really  a  servant 
of  the  municipality.  No  recovery  can  be  had,  as  a  gen- 
eral rule,  in  the  following  cases: 

1.  Where  the  power  or  duty  involved  is  a  govern- 
mental as  distinguished  from  a  corporate  power  or  duty. 

2.  Where  the  board  or  person  whose  alleged  wrong- 
ful act  is  the  basis  of  the  cause  of  action,  (a)  is  not  the 
servant  of  the  municipality,  or  (b)  the  act  was  beyond 
the  scope  of  authority  of  such  board  or  person  and  has 
not  been  ratified,  or  (c)  the  act,  or  the  work  in  which 
the  board  or  person  was  engaged,  was  not  only  beyond 
the  scope  of  the  authority  of  such  person  or  board  but 
was  also  beyond  the  power  of  the  municipality  itself, 
i.  e.,  ultra  vires  in  the  strict  sense  of  the  term. 

§  2605.    Liability  of  quasi-municipal  corporations. 

It  is  not  within  the  scope  of  this  work  to  consider  in 
detail  the  law  relating  to  gw(Wt-municipal  corporations 
such  as  counties,  towns,  school  districts,  etc.  However, 
it  is  proper  to  state  here  that  there  is  a  distinction  be- 
tween municipal  corporations  and  gt^o^t-municipal  cor- 


seyenteenth  century  by  Chief  Jus- 
tice Vaughan  of  the  English 
Court  of  Common  Pleas,  it  ap- 
pears that  liability  was  recognized 
on  account  of  injuries  resulting 
from  defective  highways,  as  fol- 
lows: "If  a  particular  person  or 
body  corporate  be  to  repair  a  cer- 
tain highway  or  portion  of  it,  or 
a  bridge,  and  a  man  is  endam- 
aged, particularly  by  the  found- 
rousness  of  the  way,  or  decay  of 
the  bridge,  he  may  have  his  ac- 
tion against  the  person  or  body 
corporate  who  ought  to  repair,  for 
his  damage,  because  he  can  bring 
his  action  against  them;  but 
where  there  is  no  person  against 


whom  to  bring  his  action  it  is  as 
if  a  man  be  damaged  by  one  that 
can  not  be  known."  A  recent 
author  points  out  that  in  1774 
a  municipal  corporation  was  held 
liable  in  damages  for  not  keep- 
ing a  creek  in  a  condition  for 
use;  that  in  1788  the  duty  to  re- 
pair highways  was  acknowledged; 
and  that  in  1798  a  Scotch  case 
held  the  magistrates  of  the  city 
of  Edinburg  liable  for  an  injury 
to  one  falling  into  an  excavation 
in  a  street  because  of  the  failure 
to  keep  the  street  in  a  safe  con- 
dition for  use.  Jones,  Neg.  of 
Munlc.  Corp.,  S  18. 


MuxiciFAL  CaMPcmmosa. 


^2605 


(  39  to  Gabilitv  for  torts,  and  that  tbe  general 
TvdB  is  chat  che  latter  are  not  liable  for  torts.*    So,  gen- 


ua  IUm. 
:M4^  BL  3  Am.  Bep.  333. 

AHati««  ^Mtiflltr  at  for  torts, 
M«  9  nw  Caaau  v.  Blsh.  18 
OMO.  Vr\  a  nc  IH:  Lcfnda  t. 
HiMiii  CavDir.  IC  N.  T.  SS3,  67 
?t.S.riiG.aOL.B.A.30«,  nTg 
«  X.  T.  S.  dli.  34  App.  DiT.  421, 
uafk  tern  iwd  to  sopplj  mima- 
^MM  ttnl  titita'  can 


Tlnait.  :n  nUno^  not  UaMe  tor 

ta  ittwrfias  frwB  lis  coone  a 
Mn«B  jf  vswr.  fn  coostmctlDS 
A  ^iC&w«7.  moRias  fn  the  water 
tDwtiut  'ipoa  tbe  land  ol  plaintiff. 
CtMM*   T.   Hartlaad.   95   111.   61S. 

Couttra  kv  Uabllltj  ot  towtu 
Aw  »T«i  ta  Xew  Hampslilre.  Me 
Muwtttt'nr  util  «x«rilrat  opinion  of 
.rtntoa  P«wl««  iB  RtaoUdas  T.  Oon- 
C«r<i.  :<)  N.  H.  90,  47  AU.  83,  Gl 
U  K.  A.  »].  S5  Am.  St  Rep.  604. 

CftvitaM*  iMtltutloM,  al- 
ib4ttS&  f/mi  pabUc  corporations, 


pable  of  befns  sued.     Maddea  v. 
Kinner.  116  Wla.  Kl,  »  N.  W. 
&3S. 
See   II   111-114  autt,  roL  I;    | 

441  ante,  roL  2. 

Board  of  edncatlon  not  liable 
tor  injury  to  pupil  tor  negUseiwe 
In  tbe  erection  or  maintenance  ot 
Bcbool  building  in  ita  cbars^.  In 
absence  ot  Btatnte  creating  Ua- 
bUIty.  PiDcb  T.  Board  ot  Edacs- 
tion,  30  Obio  SL  37,  27  Am.  Bep. 
414. 

Altbou^  tbe  siatate  makes 
(cAoot  dittricti  tuaai  public  eor> 
poratioos,  wltli  capacity  to  me 
and  be  sued,  tber  are  not  liable 
tor  trespasaes  committed  bj  their 
officers.  School  District  v.  WIl- 
llams,  88  Ark.  4H. 

Board  of  education.  In  New 
Tork,  however,  held  liatde  for  neg- 
ligence on  the  theoTT  tbat  its  acta 
are  ministerial  and  not  gorem- 
mental.  Wabrman  y.  Board  of 
EducaUon.  187  N.  T.  331,  80  N.  B. 
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erally,  as  referred  to  in  the  following  chapter,  counties 
and  towns  are  not  liable  for  injuries  from  defective  high- 
ways:* 

It  was  said  by  Chief  Justice  Parsons,  in  Massachu- 
setts, at  an  early  day,  that  a  private  action  cannot  be 
maintained  against  a  quasi-mumcipal  corporation,  for  a 
neglect  of  corporate  duty,  unless  authorized  by  statute.*^ 
This  rule  was  subsequently  limited,  however,  in  that 
state,  so  far  as  unincorporated  towns  are  concerned,  **to 
the  neglect  or  omission  of  a  town  to  perform  those  du- 
ties which  are  imposed  upon  all  towns,  without  their 
corporate  assent,  and  exclusively  for  public  purposes; 
and  not  to  the  neglect  of  those  obligations  which  a  town 
incurs  when  a  special  duty  is  cast  upon  it,  with  its  con- 
sent, express  or  implied,  or  a  special  authority  is  con- 
ferred on  it,  at  its  request."® 

The  immunity  from  liability  of  qiiasi-pnhlic  corpora- 
tions is  generally  placed  upon  the  ground  of  their  in- 
voluntary and  public  character.  They  are  usually  treated 
as  public  or  state  agencies,  and  their  duties  are  ordinarily 
wholly  governmental.  They  exercise  the  greater  part  of 
their  functions  as  agencies  of  the  state  merely,  and  are 
created  for  purposes  of  public  policy,  and  hence  the  gen- 
eral rule  that  they  are  not  responsible  for  the  neglect 
of  duties  enjoined  on  them,  unless  the  action  is  given  by 
statute.^ 

The    rule    of   non-liability    also    extends,    ordinarily. 


ernmental  purposes,  and  is  under 
the  exclusive  control  and  owner- 
ship of  the  state,  it  is  not  liable 
for  torts.  Mala's  Adm'r  t.  Bast- 
em  State  Hospital,  97  Va.  507,  34 
S.  B.  617,  47  L.  R.  A.  577. 

See  SS  439,  442  ante,  vol.  2. 

In  Hawaii,  counties  liable. 
Matsumura  v.  Hawaii  County,  19 
Hawaii,  18,  21  Am.  ft  Bng.  Ann. 
Cas.  1338. 

4.  §  2719,  po8t. 

5.  Mower  v.  Leicester,  9  Mass. 


247,    6    Am.    Dec.    63;    Riddle   v. 
Locks  ft  Canals,  7  Mass.  169. 

6.  Per  Justice  Metcalf  in  Bige- 
low  y.  Randolph,  14  Gray  (Mass.) 
541,  543. 

This  distinction  is  referred  to 
in  Tindley  v.  Salem,  137  Mass. 
171,  50  Am.  Rep.  289,  and  in 
Kincaid  v.  Hardin,  53  Iowa,  430, 
5  N.  W.  589,  36  Am.  Rep.  236. 

7.  See  Cassidy  v.  St.  Joseph 
(Mo.  1912),  162  S.  W.  306. 
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porations  as  to  liability  for  torts,  and  that  the  general 
mle  is  that  the  latter  are  not  liable  for  torts.'    So,  gen- 


B.  HUl  y.  BoHton,  IZ2  Mua. 
344,  861,  23  Am.  Rep.  332. 

CountiM,  liability  of  for  torU, 
see  M  Paso  Couaty  v.  Blah,  18 
'  Colo.  474.  33  Pac.  184;  Lefrots  r. 
Monroe  Countr,  ISZ  N.  T.  663,  67 
N.  B.  18E,  GO  Ix  H.  A.  206,  rer'g 
48  N.  Y.  B.  E19,  24  App.  DIt.  421, 
426,  farm  used  to  aupplr  alms- 
house  and  other  connty  bufldlnga, 
nuisance. 

Town,  in  Illinois,  not  liable  for 
act  of  commissioner  o(  highways 
Id  dlvertlDg  from  Its  course  a 
stream  of  water.  In  constructing 
a  highway,  resultlDg  In  the  water 
flowing  upon  ths  land  of  plalntitT. 
Cooney  t.  Hartland,  &5   111.   516. 

Common  law  liability  of  tovms 
tor  torts  in  New  Hampshire,  see 
coitenBlTe  and  excellent  opinion  of 
Judge  Peftslee  In  Rhobldas  T.Con- 
cord, 70  N.  H.  90,  47  Atl.  S2,  El 
L.  H.  A.  381,  SG  Am.  St  Rep.  604. 
CharltBbIa  Institutions,  al- 
though qwui  public  corporations, 


G36. 
See   EE   111-114  ante,  toI.  1;    | 

441  ante,  vol.  2. 

Board  of  education  not  liable 
for  Injury  to  pupil  for  negligence 
In  the  erection  or  maintenance  of 
school  building  lu  Its  charge,  in 
absence  of  statute  creating  lia- 
bility. Finch  V.  Board  of  Educa- 
tion, 30  Ohio  at.  37,  27  Am.  Rep. 
414. 

Although  the  statute  makes 
school  dittricti  gttoH  public  cor- 
porations, with  capacity  to  sue 
and  be  sued,  they  are  not  liable 
for  trespasses  committed  by  their 
oflicers.  School  District  t.  WU- 
liams,  38  Ark.  4G4. 

Board  of  education.  In  New 
York,  howBTer,  held  liable  for  neg- 
ligence on  the  theory  that  its  acts 
are  mlnlatertal  and  not  govem- 
mental.  Wahrman  t.  Board  of 
Education,  187  N.  Y.  331,  80  N.  B. 
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erally,  as  referred  to  in  the  following  chapter,  counties 
and  towns  are  not  liable  for  injuries  from  defective  high- 
ways* 

It  was  said  by  Chief  Justice  Parsons,  in  Massachu- 
setts, at  an  early  day,  that  a  private  action  cannot  be 
maintained  against  a  quasi-jxmnicipal  corporation,  for  a 
neglect  of  corporate  duty,  unless  authorized  by  statute.*^ 
This  rule  was  subsequently  limited,  however,  in  that 
state,  so  far  as  unincorporated  towns  are  concerned,  '*to 
the  neglect  or  omission  of  a  town  to  perform  those  du- 
ties which  are  imposed  upon  all  towns,  without  their 
corporate  assent,  and  exclusively  for  public  purposes; 
and  not  to  the  neglect  of  those  obligations  which  a  town 
incurs  when  a  special  duty  is  cast  upon  it,  with  its  con- 
sent, express  or  implied,  or  a  special  authority  is  con- 
ferred on  it,  at  its  request. ' '  ® 

The  immunity  from  liability  of  qiuisi-pvhlic  corpora- 
tions is  generally  placed  upon  the  ground  of  their  in- 
voluntary and  public  character.  They  are  usually  treated 
as  public  or  state  agencies,  and  their  duties  are  ordinarily 
wholly  governmental.  They  exercise  the  greater  part  of 
their  functions  as  agencies  of  the  state  merely,  and  are 
created  for  purposes  of  public  policy,  and  hence  the  gen- 
eral rule  that  they  are  not  responsible  for  the  neglect 
of  duties  enjoined  on  them,  unless  the  action  is  given  by 
statute.^ 

The    rule    of   non-liability    also    extends,    ordinarily. 


ernmental  purposes,  and  is  under 
the  exclusive  control  and  owner- 
ship of  the  state,  it  is  not  liable 
for  torts.  Mala's  Adm'r  v.  East- 
ern State  Hospital,  97  Va.  507,  34 
S.  B.  617,  47  L.  R.  A.  577. 

See  §S  439,  442  ante,  vol.  2. 

In  Hawaii,  counties  liable. 
Matsumura  v.  Hawaii  County,  19 
Hawaii,  18,  21  Am.  ft  Bng.  Ann. 
Cas.  1338. 

4.  §  2719,  post. 

5.  Mower  v.  Leicester,  9  liiass. 


247,    6    Am.    Dec.    63;    Riddle    v. 
Locks  ft  Canals,  7  Mass.  169. 

6.  Per  Justice  Metcalf  in  Bige- 
low  V.  Randolph,  14  Gray  (Mass.) 
541,  543. 

This  distinction  is  referred  to 
in  Tindley  v.  Salem,  137  Mass. 
171,  50  Am.  Rep.  289,  and  in 
Kincaid  v.  Hardin,  53  Iowa,  430, 
5  N.  W.  589,  36  Am.  Rep.  236. 

7.  See  Cassidy  v.  St.  Joseph 
(Mo.  1912),  162  S.  W.  306. 
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to  boards  in  municipalities,  where  the  board  has  the 
power  to  Bue  and  be  sued  so  as  to  be  a  guasi-munidpaL* 
Under  some  circumstances,  however,  at  least  in  some 
states,  counties,  towns,  etc.,  have  been  held  liable  for 
torts.  Thus,  towns  have  been  held  liable  where  the  tort 
was  connected  with  an  undertakiug  conducted  in  part  at 
least  for  profit.^  Likewise,  a  county  has  been  held  liable 
for  trespasses  on  private  property  by  its  officers  in  con- 
nection with  the  construction  of  highways."  So  in  Mis- 
souri, the  question  of  the  liability  of  a  county  as  a  quasi- 
municipality  was  discussed  at  an  early  day,  and  it  was 
held  that  where  a  county  is  in  the  discharge  of  a  self- 
imposed  duty  not  enjoined  by  any  law,  as  distinguished 
from  a  duty  imposed  by  general  law  alike  on  all  coun- 
ties, the  county  is  liable  for  negligence  in  connection 


S.  Id  Michigan  It  has  been 
held  tbat  a  fire  and  water  board 
having  no  means  ot  raising  funda 
tor  payment.  Is  not  subject  to  suit 
for  negligence.  O'Leary  t.  Fire 
*  Water  Board.  79  Mich.  281,  i 
Am.  Rep.  150.  But  In  that  state 
cities  are  not  usuallr  responsible 
for  neglect  of  persons  In  public 
office,  unless  made  so  by  statute. 
Blackaebv.  21   Mk'h.   9i. 


zoological  aoefety 
whcse  purpose  was  to  promote  the 
study  ot  zoology,  furnish  instmc- 
tloa  and  recreation  to  the  people, 
and  which  occupied  a  building  be- 
longing to  the  city  In  which  It 
was  located  and  which  was  open 
to  the  public  on  certain  days,  was 
not  a  governmental  agency,  and 
was    not    relieved    from    liability 
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with  such  duties.^^  So,  in  Minnesota,  a  property  owner 
sued  to  recover  damages  from  the  construction  and  main- 
tenance of  a  dam  by  a  county,  interrupting  the  flow  of 
water  in  a  stream  so  as  to  injure  plaintiff 's  water  power, 
and  it  was  held  that  a  county  is  liable  where  it  expressly 
authorizes  an  unlawful  act,  *'or,  when  done,  adopts  and 
ratifies  it,  and  retains  and  enjoys  its  benefits,  and  per- 
sists in  so  doing."  ^^  Furthermore,  in  some  states,  there 
is  an  exception  to  the  rule  of  non-liability  of  counties 
for  torts  in  the  case  of  defective  county  bridges }^  And 
liability  has  been  held  to  exist  where  the  property  of  an- ' 
other  has  been  wrongfully  appropriated  to  the  use  and 
benefit  of  the  gi^asi-municipality.  Thus,  a  county  has* 
been  held  liable  for  a  wrongful  appropriation  of  another 's 
patent}^  So,  at  least  in  some  states,  it  seems  that  quasi- 
municipalities  are  liable  in  damages  for  nuisances  created 
by  them.^*  And  where  the  constitution  or  statutes  create 
a  liability  for  consequential  damages  from  public  im- 
provements, counties  are  generally  liable  thereunder.** 

§  2606.    Nature  and  cause  of  injury. 

Injuries  may  result  from  (1)  non-feasance,  (2)  negli- 
gent performance  of  an  act,  (3)  necessary  consequence 


11.  Hannon  t.  St  Louis,  62  Mo. 
313,  317,  where  workman  In 
trench  was  kiUed  by  caving  in  of 
trench  being  dug  by  a  county 
under  a  contract  for  laying  water- 
pipe  to  the  county  Insane  asylum. 

12.  Schussler  v.  Hennepin 
County,  67  Minn.  412,  417,  70 
N.  W.  6,  39  U  R.  A.  75,  64  Am. 
St  Rep.  424. 

13.  Smith  T.  Allen  County,  131 
Ind.  116,  30  N.  B.  949;  House  v. 
Montgomery  County,  60  Ind.  580, 
28  Am.  Rep.  657;  Wilson  v.  Jeffer- 
son County,  13  la.  181;  Baltimore 
County  ▼.  Baker,  44  Md.  1. 

In  Indiana,  however,  the  earlier 
cases  have  been  overruled  and 
the  rule  of  non-liability  is  now 


established.  Jasper  County  v.  All- 
man,  142  Ind.  673,  42  N.  E.  206, 
39   L.   R.  A.   58. 

14.  May  v.  Logan  County,  30 
Fed.  250. 

15.  Watson  v.  New  Milford,  72 
Conn.  561,  45  AU.  167,  77  Am. 
St  Rep.  345;  Bates  v.  Westbor- 
ough,  151  Mass.  174,  23  N.  E.  1070. 
7  L.  R.  A.  166. 

See  also  Elliott  v.  Mason  (N. 
H.  1911),  81  Atl.  701. 

In  Haag  v.  Vanderburgh,  16 
Ind.  611,  28  Am.  Rep.  664,  a  coun- 
ty was  held  liable  for  a  nuisance, 
resulting  in  injury,  caused  by  a 
small  pox  hospital. 

16.  Barfleld  v.  Macon  County, 
109  Oa.  386,  34  S.  B.  596. 
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2,  oovmnmiTAL  vs.  oamtmuat  nnronoira. 


MU.  Liability  In  regard  to  "cor- 
porate" dntlei. 

3618.  LlabUltr  In  regard  to  "kdt- 
ermnental"  dntieB. 

KU,  Bame — role  In  admlralltr. 

S62B.  Oovemmeatal  duties  dlatln- 
guifllied  trom  corporate 
duties. 

2626.  Same — Imposed  duties  not 
dlstlnKnlshed  trom  those 
voluntarily  aasnmed. 

3627.  Same — border  line  cases. 

2628.  LeKlslaltve,  Judicial  and  dis- 

cretionary duties  dlstln- 
gnlshed  trom  ministerial 
duUes. 

2629.  Same— Judicial  acta. 

2680.  Same — exercise  of  police 

2681.  Same — failure  to  pasa  or  to 

enforce  ordlnancea. 
S632.  Same — granting,  refaslng  or 

reroklng  license. 
863S.  Defects  In  plan  of  constrno. 

Uon. 
2684.  Conatroctlon    or    repair  at 

public    Improrements    or 

works. 


2625.  Same — mlnorltr  rulo. 

2E3S.  Cleaning    streets:    dumping 

grounds. 
2637.  Ultra  Ylres  acts. 
3G3S.  Same— lawtnl  act  unlawfully 

done,  dlBttngulahed. 

2639.  Same — wlltol    or    malicious 

acts  not  neceaaarlly  ultra 
Tiros, 

2640.  Same — acts  under,  or  enforc- 

ing, TOld  ordlnancea. 

3641.  Nuisances,  maintenance  of 
and  failure  to  abate. 

2642.  Jails,  workbouMS,  and  po- 
lice stations. 

2843.  Fire  statlona,  apparatna,  etc 

2S44.  Collection  of  taxes  or  special 

2646.  Ughting  streets. 

2646.  Intrlng«nent  of  patent 

2S17.  Elxblbltlon  by  municipality. 

2648.  Destruction  of  property  by 

munlclpalltlea. 

2649.  Same— statutes  creating  lia- 

bility. 
2660.  Injuries  by  mobs  and  riot- 
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4.  UABnJTT  FOB  ACTS  OF  PABTIOULAB    OFTICEBS. 

See.  Sec 

2665.  Duty  as  to  employing  ''com-     2669.  Health  officers. 

petent"  seryants.  2670.  Bridge  tenders. 

2666.  Police  officers.  2671.  Officers  of  building  depart- 

2667.  Pound  officers.  ment 

2668.  Poorhouse  officers. 

5.  FBOFKBTT    OWNS)    BT    MUmCIPALmr. 


2672. 
2673. 

2674. 
2675. 
2676. 

2677. 
2678. 
2679. 
2680. 

2681. 


Sec 
In  general.  2682. 

Ck)nducting  business  for 

profit. 
Municipal  buildings.  2683. 

Same— schools. 
Public    market    places    and      2684. 

buildings. 
Wharves,  piers,  etc.  2685. 

Parks. 

Quarry.  2686. 

Public   ownership  of  water     2687. 

or  light  plant  2688. 

Same — public  wells. 


Same — ^liability  where  in- 
adequate supply  of  water 
to  extinguish  fire. 

Same — injuries  in  connec- 
tion with  hydrants. 

Same — liability  for  impure 
water. 

Ownership  of  railroads: 
subways. 

Ownership  of  ferry. 

Bathing  beaches. 

Liability  as  owner  of  ceme- 
tery. 


6.  SSWE8S,     DRAINS,     WATEBCOUBSES,  AND  SUBPACB  WATEBS. 


Sec 

2689. 

2690. 

2691. 

2692. 

2693. 

2694. 

2695. 

2696. 

2697. 
2698. 


Sec 
In  general.  2699. 

Sewers  as  to  which  liability 

exists.  2700. 

Duty  to  provide  sewers  and      2701. 

drains. 
Abandonment   of   sewer    or      2702. 

drain. 
LiabUity  for  defective  2703. 

"plans."  2704. 

Same — Pliability    for     inade- 
quate sewers  or  drains.         2705. 
Liability   for   negligence  In 

construction  or  follure  to     2706. 

repair. 
Same — ^notice  of  defects  or     2707. 

obstructions.  2708. 

Nuisances. 
Same— liability  for  death  or 

sickness. 


Discharge  of  sewage  upon 
private  property. 

Same — surface  water. 

Watercourses,  liability  in  re- 
gard to. 

Same — public  improvement 
obstructing  watercourse. 

Same — culverts. 

Same— rights  of  riparian 
owners. 

Same — use  of  streams  by 
sewers. 

Same — discharge  of  sewage 
into:   polluting  streams. 

Surface  water. 

Same— liability  for  injuries 
from  public  improve- 
ments. 
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2709.  Same— IlabUltr    under    sUtr 

Qte  or  consUtutlonal  pro- 
vision. 

2710.  Same— UabUlty    in    case    of 

neKUgence. 


2711.  Same — collecting  surface 
water  and  casting  It  In 
bod;  on  private  land. 


.  KonCE    or   THB   "aOCIDI!HT. 


3712.  Scope  of  snbdlvlilon. 

S71S.  NoUce  of  defect  dUtln- 
snlsbed  from  notice  of  ac- 
cident. 

S714.  Statntorr  and  charter  pro- 
visions. 


Sec 

271E.  Same— object  and  purpose. 

2716.  Same — oicubcb     lor     failure 

to  give  notice. 

2717.  Same — time  for  filing  notice. 
S718.  Same — sufflclency  of  notice. 


1.      LU.BILITT  IN  OENERAL. 

§  2604.    Liability  ex  delicto  recognized. 

The  liability  of  municipal  corporations  to  actions  ex 
delk^to  is  recognized,  but  in  view  of  the  sharp  conflict 
of  the  dedsioDS,  on  certain  features,  this  liability  can- 
not always  be  stated  with  precision.  Notwithstanding 
certain  important  principles  relating  to  the  subject  are 
well  settled,  it  is  clear  that  the  particular  circumstances 
of  each  case  as  it  arises  must  largely  determine.  In  the 
present  condition  of  this  special  branch  of  the  law  it 
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The  questions  generally  involved  at  the  present  time, 
are  whether  the  duty  is  a  governmental  or  a  corporate 
one,  and  whether  the  oflScer  or  agent  is  really  a  servant 
of  the  municipality.  No  recovery  can  be  had,  as  a  gen- 
eral rule,  in  the  following  cases: 

1.  Where  the  power  or  duty  involved  is  a  govern- 
mental as  distinguished  from  a  corporate  power  or  duty. 

2.  Where  the  board  or  person  whose  alleged  wrong- 
ful act  is  the  basis  of  the  cause  of  action,  (a)  is  not  the 
servant  of  the  municipality,  or  (b)  the  act  was  beyond 
the  scope  of  authority  of  such  board  or  person  and  has 
not  been  ratified,  or  (c)  the  act,  or  the  work  in  which 
the  board  or  person  was  engaged,  was  not  only  beyond 
the  scope  of  the  authority  of  such  person  or  board  but 
was  also  beyond  the  power  of  the  municipality  itself, 
i.  e.,  ultra  vires  in  the  strict  sense  of  the  term. 

§  2605.    Liability  of  quasi-mimicipal  corporations. 

It  is  not  within  the  scope  of  this  work  to  consider  in 
detail  the  law  relating  to  gwo^i-municipal  corporations 
such  as  counties,  towns,  school  districts,  etc.  However, 
it  is  proper  to  state  here  that  there  is  a  distinction  be- 
tween municipal  corporations  and  gtio^i-municipal  cor- 


seventeenth  century  by  Chief  Jus- 
tice Vaughan  of  the  English 
Court  of  Common  Pleas,  It  ap- 
pears that  llabUity  was  recognized 
on  account  of  Injuries  resulting 
from  defective  highways,  as  fol- 
lows: "If  a  particular  person  or 
body  corporate  be  to  repair  a  cer- 
tain highway  or  portion  of  It,  or 
a  bridge,  and  a  man  is  endam- 
aged, particularly  by  the  found- 
rousness  of  the  way,  or  decay  of 
the  bridge,  he  may  have  his  ac- 
tion against  the  person  or  body 
corporate  who  ought  to  repair,  for 
his  damage,  because  he  can  bring 
his  action  against  them;  but 
where  there  is  no  person  against 


whom  to  bring  his  action  it  is  as 
if  a  man  be  damaged  by  one  that 
can  not  be  known."  A  recent 
author  points  out  that  in  1774 
a  municipal  corporation  was  held 
liable  in  damages  for  not  keep- 
ing a  creek  in  a  condition  for 
use;  that  in  1788  the  duty  to  re- 
pair highways  was  acknowledged; 
and  that  in  1798  a  Scotch  case 
held  the  magistrates  of  the  city 
of  Edinburg  liable  for  an  injury 
to  one  falling  into  an  excavation 
in  a  street  because  of  the  failure 
to  keep  the  street  in  a  safe  con- 
dition for  use.  Jones,  Neg.  of 
Munic.  Corp.,  §  18. 
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porations  as  to  liability  for  torts,  and  that  the  general 
rule  is  that  the  latter  are  not  liable  for  torts.'    So,  gen- 


8.  HUl  T.  Boston,  122  Mau. 
344,  361,  23  Am.  Rep.  332. 

CountlH,  llabfUtr  of  for  torts, 
BM  fin  Fb£o  Countr  V.  BlBh,  IS 
'  Colo.  474,  33  Fac.  184;  Letrola  t. 
Monroe  Couaty,  162  N.  T.  663.  ST 
N.  E).  1S5,  EO  L.  R.  A.  206.  rev'g 
48  N.  T.  S.  BIS,  24  App.  DIt.  421. 
436,  term  used  to  supply  alms- 
honn  and  ot&er  county  buildings, 
nnloance. 

Town,  In  nUnoIa,  not  liable  for 
act  ol  commlSBloner  of  highways 
In  dlTertlng  from  Its  course  a 
Btream  of  water.  In  constructing 
a  blghway,  resulting  In  the  water 
flowing  upon  tbe  land  of  plaintiff. 
Cooney  t.  Hartland,  95  111.   516. 

Common  taw  liability  of  lotona 
for  torta  In  New  Hampshire,  nee 
extenslTe  and  excellent  opinion  of 
Judge  Peaslee  In  Rliobldas  ▼.  Con- 
cord, TO  N.  H.  90,  47  Atl.  82,  61 
L.  R.  A.  381,  85  Am.  St  Rep.  604. 
Charltabto  inatllutlon«,  al- 
though ^vaH  public  corporatlonB, 


Soe  »  111-114  ante.  vol.  1;  | 
441  ante,  vol.  2. 

Board  of  education  not  liable 
for  Injury  to  pupil  for  negligence 
In  the  erection  or  maintenance  of 
school  building  In  Its  charge.  In 
absence  of  statute  creating  lia- 
bility. Pinch  V.  Board  of  Educa^ 
tlon,  30  Ohio  St  37,  27  Am.  Rep. 
114. 

Although  the  8tatut«  makes 
tcftool  districts  qvaii  public  cor> 
poratlouB.  with  capacity  to  sue 
and  be  sued,  they  are  not  liable 
for  trespasaes  committed  by  their 
officers.  School  District  v.  WU- 
Itams,  38  Ark.  464. 

Board  of  education.  In  New 
York,  however,  held  liable  for  neg- 
ligence on  the  theory  that  Its  acts 
are  ministerial  and  not  gOTem< 
mental.  Wahrman  v.  Board  Of 
Education,  187  N.  T.  331,  SO  N.  B. 
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erally,  as  referred  to  in  the  following  chapter,  counties 
and  towns  are  not  liable  for  injuries  from  defective  high- 
ways.^ 

It  was  said  by  Chief  Justice  Parsons,  in  Massachu- 
setts, at  an  early  day,  that  a  private  action  cannot  be 
maintained  against  a  gwa^i-municipal  corporation,  for  a 
neglect  of  corporate  duty,  unless  authorized  by  statute.* 
This  rule  was  subsequently  limited,  however,  in  that 
state,  so  far  as  unincorporated  towns  are  concerned,  *  *  to 
the  neglect  or  omission  of  a  town  to  perform  those  du- 
ties which  are  imposed  upon  all  towns,  without  their 
corporate  assent,  and  exclusively  for  public  purposes; 
and  not  to  the  neglect  of  those  obligations  which  a  town 
incurs  when  a  special  duty  is  cast  upon  it,  with  its  con- 
sent, express  or  implied,  or  a  special  authority  is  con- 
ferred on  it,  at  its  request.''® 

The  immunity  from  liability  of  gt^o^i-public  corpora- 
tions is  generally  placed  upon  the  ground  of  their  in- 
voluntary and  public  character.  They  are  usually  treated 
as  public  or  state  agencies,  and  their  duties  are  ordinarily 
wholly  governmental.  They  exercise  the  greater  part  of 
their  functions  as  agencies  of  the  state  merely,  and  are 
created  for  purposes  of  public  policy,  and  hence  the  gen- 
eral rule  that  they  are  not  responsible  for  the  neglect 
of  duties  enjoined  on  them,  unless  the  action  is  given  by 
statute.^ 

The    rule    of   non-liability    also    extends,    ordinarily. 


ernmental  purposes,  and  is  under 
the  exclusive  control  and  owner- 
ship of  the  state,  it  is  not  liable 
for  torts.  Mala's  Adm'r  v.  Bast^ 
em  State  Hospital,  97  Va.  507,  34 
S.  B.  617,  47  L.  R.  A.  577. 

See  §§  439,  442  ante,  vol.  2. 

In  Hawaii,  counties  liable. 
Matsumura  y.  Hawaii  County,  19 
Hawaii,  18,  21  Am.  ft  Eng.  Ann. 
Cas.  1338. 

4.  9  2719,  post 

5.  Mower  y.  Leicester,  9  Mass. 


247,    6    Am.    Dec.    63;    Riddle   v. 
Locks  ft  Canals,  7  Mass.  169. 

6.  Per  Justice  Metcalf  In  Blge- 
low  V.  Randolph,  14  Gray  (Mass.) 
641,   643. 

This  distinction  is  referred  to 
in  Tindley  v.  Salem,  137  Mass. 
171,  60  Am.  Rep.  289,  and  in 
Kincaid  v.  Hardin,  63  Iowa,  430, 
6  N.  W.  689,  36  Am.  Rep.  236. 

7.  See  Cassidy  v.  St.  Joseph 
(Mo.  1912).  152  S.  W.  306. 
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to  boards  in  municipalities,  where  the  board  has  the 
power  to  sue  and  be  sued  so  as  to  be  a  guast-mamdpaL' 
Under  some  circumstances,  however,  at  least  in  some 
states,  counties,  towns,  etc.,  have  been  held  liable  for 
torts.  Thus,  towns  have  been  held  liable  where  the  tort 
was  connected  with  an  undertaking  conducted  in  part  at 
least  for  profit!*  Likewise,  a  county  has  been  held  liable 
for  trespasses  on  private  property  by  its  officers  in  con- 
nection with  the  construction  of  highways.'"  So  in  Mis- 
souri, the  question  of  the  liability  of  a  county  as  a  quasi- 
municipality  was  discussed  at  an  early  day,  and  it  was 
held  that  where  a  county  Is  in  the  discharge  of  a  self- 
imposed  duty  not  enjoined  by  any  law,  as  distinguished 
from  a  duty  imposed  by  general  law  alike  on  all  coun- 
ties, the  county  is  liable  for  negligence  in  connection 


8.  In  Michigan  It  has  be«n 
held  that  a  fire  and  water  board 
having  no  meanB  of  raising  lunds 
for  payment,  le  not  subject  to  suit 
for  negligence.  O'Leary  v.  Fire 
ft  Water  Board,  79  Mich.  2S1,  4 
Am.  Rep.  450.  But  In  that  state 
dtlea  are  not  ufloally  responBlble 
tor  neglect  of  persone  In  public 
offlce,  unless  made  so  by  statute. 
Detroit  V.  Blackscby.  21  MIcb,  S4, 


However,  a  loologlcal  society 
whose  purpose  was  to  promote  the 
study  of  zoology,  furnish  Instmc- 
tloD  and  recreation  to  the  people, 
and  which  occupied  a  building  be- 
longing to  the  city  In  which  It 
was  located  and  wt^lch  was  open 
to  the  public  on  certain  days,  was 
not  a  governmental  agency,  and 
was  not  relieved  from  liability 
for    neellgeDcc    of    its    employeoH. 
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with  such  duties."  So,  in  Minnesota,  a  property  owner 
sued  to  recover  damages  from  the  construction  and  main- 
tenance of  a  dam  by  a  county,  interrupting  the  flow  of 
water  in  a  stream  so  as  to  injure  plaintiff 's  water  power, 
and  it  was  held  that  a  county  is  liable  where  it  expressly 
authorizes  an  unlawful  act,  **or,  when  done,  adopts  and 
ratifies  it,  and  retains  and  enjoys  its  benefits,  and  per- 
sists in  so  doing. '  *  ^^  Furthermore,  in  some  states,  there 
is  an  exception  to  the  rule  of  non-liability  of  counties 
for  torts  in  the  case  of  defective  county  bridges}^  And 
liability  has  been  held  to  exist  where  the  property  of  an-  • 
other  has  been  wrongfully  appropriated  to  the  use  and 
benefit  of  the  gt^a^i-municipality.  Thus,  a  county  has* 
been  held  liable  for  a  wrongful  appropriation  of  another's 
patent.^*  So,  at  least  in  some  states,  it  seems  that  quasi- 
municipalities  are  liable  in  damages  for  nuisances  created 
by  them.^*  And  where  the  constitution  or  statutes  create 
a  liability  for  consequential  damages  from  public  im- 
provements, counties  are  generally  liable  thereunder.^® 

§  2606.    Nature  and  cause  of  injury. 

Injuries  may  result  from  (1)  non-feasance,  (2)  negli- 
gent performance  of  an  act,  (3)  necessary  consequence 


11.  Hannon  y.  St  Liouls,  62  Mo. 
313»  317,  where  workman  in 
trench  was  kiUed  by  caving  in  of 
trench  being  dug  by  a  county 
under  a  contract  for  laying  water- 
pipe  to  the  county  insane  asylum. 

12.  Schussler  v.  Hennepin 
County,  67  Minn.  412,  417,  70 
N.  W.  6,  39  Li.  R.  a.  75,  64  Am. 
St  Rep.  424. 

13.  Smith  y.  Allen  County,  131 
Ind.  116,  30  N.  E.  949;  House  y. 
Montgomery  County,  60  Ind.  680, 
28  Am.  Rep.  657;  Wilson  y.  Jeffer- 
son County,  13  la.  181;  Baltimore 
County  y.  Baker,  44  Md.  1. 

In  Indiana,  however,  the  earlier 
cases  have  been  overruled  and 
the  rule  of  non-liabUity  is  now 


established.  Jasper  County  v.  All- 
man,  142  Ind.  573,  42  N.  E.  206, 
39   L.   R.   A.   58. 

14.  May  v.  Logan  County,  30 
Fed.  250. 

15.  Watson  v.  New  Milford,  72 
Conn.  561,  45  AU.  167,  77  Am. 
St  Rep.  345;  Bates  v.  Westbor- 
ough,  151  Mass.  174,  23  N.  E.  1070, 
7  L.  R.  A.  156. 

See  also  Elliott  v.  Mason  (N. 
H.  1911),  81  Atl.  701. 

In  Haag  v.  Vanderburgh,  16 
Ind.  511,  28  Am.  Rep.  654,  a  coun- 
ty was  held  liable  for  a  nuisance, 
resulting  In  injury,  caused  by  a 
small  pox  hospital. 

16.  Barfleld  v.  Macon  County, 
109  Oa.  386,  34  S.  B.  596. 
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of  the  act,  (4)  iotentioual  trespass,  or  (5)  a  nuisance.'^ 
Likewise,  the  injury  may  be  to  (a)  property  or  it  may 
be  a  (b)  personal  injury  or  (c)  both. 
§  2607.    Same — injury  as  necessary  consequence  of  the 
act. 
It  is  well  settled  that  ordinarily  a  municipality  is  not 
liable  for  consequential  injuries  to  property  resulting 
from  a  public  improvement  duly  authorized  and  con- 
structed in  pursuance  of  legal  provisions,  without  neg- 
ligence or  want  of  skill,  unless  such  liability  is  imposed 
by  constitution,  statute  or  charter."    However,  as  will 
«be  noticed  hereafter,  the  fact  that  injury  will  neces- 
sarily or  probably  result  from  an  act  may  have  an  im- 
portant bearing,  in  certain  cases,  on  municipal  liability." 

g  2608.    Same — nonfeasance. 

Failure  to  act,  where  there  ia  no  mandatory  duty  and 
where  not  constituting  negligence,  is  no  ground  of  recov- 
ery against  a  municipiality.  This  applies,  for  example, 
to  the  passage  of  ordinances,  the  exercise  of  the  police 
power,  etc.'" 

§  2609.    Same — ^injuries  to  property  resulting  from  neg- 
ligence. 

Another  class  of  cases  is  where  the  plaintiff  is  an 
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sidered  as  a  governmental  duty.  The  decisions  so  hold- 
ing are  numerous,  especially  in  regard  to  negligence  in 
repairing  streets,**  although  the  New  England  states 
generally  hold  that  there  is  no  common  law  liability  for 
negligence  in  connection  with  the  construction  or  repair 
of  streets.** 

The  decisions  wherein  the  damage  was  to  property 
seem  to  be  based,  for  the  most  part  at  least,  on  the  same 
theory  as  where  there  was  an  injury  to  the  person  and 
hence  all  will  be  treated  together  in  this  chapter.** 

§  2610.     Same — ^personal  injuries  resulting  from  negli- 
gence. 

Most  of  the  litigation  involving  the  liability  of  munci- 
palities  for  torts  has  related  to  personal  injuries.  In 
this  class  of  cases,  five  questions  must  be  answered  in 
the  affirmative  in  order  to  warrant  a  recovery,  namely: 

1.  Was  the  duty  violated  connected  with  a  private  or 
corporate  duty  as  distinguished  from  a  governmental 
duty!** 

2.  Was  the  negligent  person  a  servant  of  the  munic- 
ipality sought  to  be  charged  with  the  negligence!*® 

3.  Was  the  act  in  connection  with  which  the  tort  was 
committed  within  the  corporate  powers  of  the  municipal- 
ity, t.  €.,  not  ultra  vires  V 

4.  Was  the  offending  officer  or  servant  acting  within 
the  scope  of  his  authority,  or,  if  not,  was  his  act  subse- 
quently ratified  by  the  municipality  !*® 

5.  Was  the  municipality  guilty  of  negligence,  if  the 
case  is  one  where  negligence  must  be  shown,*®  and  was 
the  plaintiff  free  from  contributory  negligence  and  not 
precluded  from  recovery,  if  a  servant  of  the  municipal- 
ity, by  the  assumption  of  risk  or  fellow-servant  rule!'® 

22.  See  note  in  21  Am.  ft  Eng.  state  holding  the  contrary.  §  2622, 
Ann.  Cas.  1346.  po8t. 


23. 

§  2635,  post. 

26. 

§  2653,  post. 

24. 

See  next  section  as  to  gen- 

27. 

§    2637,    post 

eral 

rules   governing. 

28. 

§§  2656,  2657,  post 

25. 

South  Carolina  is  the  only 

29. 

§  2616,  po8t 

30. 

i  2620,  post. 
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§  2611.     Same — ^trespass  and  conversion. 

A  municipality  is  liable  for  a  trespass  committed  by 
its  officers  or  Berrants  m  the  course  of  their  duties,'*  as 
where  it  is  constructing  a  public  improvement,  and  its 
officers  or  servants  trespass  upon  abutting  property," 
provided  the  trespass  is  not  wholly  ultra  vires  or  Is  not 
beyond  the  scope  of  the  authority  of  the  trespassing  offi- 
cer or  servant  and  remains  unratified.''    Whether  a  tres- 


31.  Ootmecticut.  Weed  t. 
Greenwich,  46  Conn.  170. 

FloriiUt,  TallahueQ  r.  Fortune, 
3  Fla.  19,  52  Am.  Dec  36S. 

nUnoia.  Allen  t.  Decatar,  13 
III.  332,  76  Am.  Dec.  692. 

InOiana.  Ft  Wayne  t.  Hamil- 
ton, 132  Ind.  4ST,  82  N.  E.  324,  32 
Am.  St.  Rep.  263. 

Louisiana.  Baumgard  v.  New 
Orleana,  B  La.  119,  29  Am.  Dec 
4S7. 

MaaaacliuMtta.  Gordon  t.  Taun- 
ton, 126  Man.  349. 

Michigan.  Rogers  t.  RandaU, 
29  Mich.  41,  removal  of  sidewalk. 

Mitsottri.  Dooley  v.  KansaB,  S2 
Mo.  444,  62  Am.  Rep.  380  (selElng 


vllle,  101  WlBC  94,  76  N.  W.  1119. 
70  Am.  St  Rep.  899. 

Treepan.  City  baa  no  more 
right  to  Invade  or  cause  the  In- 
vaeion  of  private  property  than 
an  Individual.  Rice  v.  Flint,  67 
Mich.  401,  34  N.  W.  719. 

Destruction  of  trees  by  mu- 
nicipality, action  of  trespass  will 
lie.  Simpson  v.  Gibson,  164  III. 
App.  147.  149. 

32.  Davis  T.  Sllverton,  47  Ore. 
171.  82  Pac  16  (trespass  In  grad- 
ing of  street) ;  Bunker  v.  Hudson, 
122  WlBc.  43,  99  N.  W.  448. 

Municipality  liable  In  trespass 
for  act  of  Its  agents  In  entering 
upon  private  lands,  by  order  of 
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pass  can  be  said  to  be  ultra  vires  or  beyond  the  scope  of 
the  servants  authority  is  a  question  which  is  oftentimes 
difficult  of  solution.** 

It  is  well  settled  that  a  municipality  may  be  held  lia- 
ble in  damages  for  a  conversion,  in  a  proper  case.**^ 

§  2612.    Same — ^nuisance. 

That  a  municipality  which  itself  creates  a  nuisance  is 
liable  therefor  in  damages,  the  same  as  an  individual, 
is  settled.'® 

§  2613.     Same — ^liability  for  conspiracy. 

It  would  seem  that  a  municipality,  as  such,  cannot  be 
a  party  to  a  conspiracy  so  as  to  be  liable  in  damages. 
It  was  so  held  in  Oklahoma  where  recovery  was  sought 
because  of  a  conspiracy  alleged  to  exist,  with  the  object 
of  driving  out  of  the  municipality  all  its  colored  inhab- 
itants.'^ 

§  2614.    Actions  "by''  municipalities. 

A  municipality  which  has  been  injured  may  itself  sue 
to  recover  damages  in  an  action  ex  delicto.  And  where 
it  so  sues,  the  negligence  of  an  employee  of  the  munici- 
pality is  not  attributable  to  it,  so  as  to  bar  recovery, 
where  he  was  engaged  in  the  performance  of  a  govern- 
mental function  so  that  the  municpality  would  not  be 
liable  if  the  action  had  been  one  against  it  based  on  the 
negligence  of  such  employee.'® 


T.  Granada,  51  Miss.  186;  O'Don- 
neU  Y.  White,  24  R.  I.  483,  53  Atl. 
633. 

34.  See  textbooks  on  Negli- 
gence, the  rule  being  largely  the 
same  where  the  master  is  a  pri- 
Tate  corporation. 

Trespass  as  ultra  iilres,  see 
Hanvey  y.  Rochester,  35  Barb. 
(N.  Y.)  177,  181.  and  §9  2637-2640, 

P08t 

85.  Methodist  Church  y.  Vicks- 
bnrg,    50    Miss.    601;    Napier    y. 


Brooklyn,    68    N.    Y.    S.    506,    41 
App.  Div.  274. 

36.  §  2641,  post. 

37.  Wallace  y.  Norman,  9  Okla. 
339,  346,  60  Pac.  108.  48  L.  R.  A. 
620. 

38.  Paterson  v.  Erie  R.  Co.,  78 
N.  J.  L.  592,  75  Atl.  922,  where 
city  sued  railroad  company  to  re- 
cover for  injury  to  fire  engine 
by  collision  at  a  crossing,  and  con- 
tributory negligence  of  driver  of 
fire  wagon,  was  set  up. 
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g  2615.     Same — action  over  by  municipality. 

Where  the  primary  negligence  is  that  of  a  eontraet'or 
or  abutting  owner  or  other  third  person,  and  a  judgment 
is  recovered  against  the  municipality  alone,  it  may  re- 
cover over  against  the  person  whose  negligence  was  the 
cause  of  the  injury. 
§  2616.    Negligence  as  basis  of  recovery. 

If  the  ground  upon  which  a  recovery  is  sought  against 
a  municipality  is  an  act  of  commission  or  omission  other 
than  a  trespass,  nuisance,  or  a  conversion,  and  conse- 
quential damages  are  not  recoverable,  it  is  necessary  for 
plaintiff  to  plead  and  prove  negligence  on  the  part  of 
the  municipality."^  It  is  not  enough  that  an  accident  has 
happened  hut  it  must  he  shown  that  the  municipality  was 
actually  guilty  of  negligence. 

g  2617.  Liability  as  precluded  by  want  of  power  to  per- 
form. 
Negligence  of  a  municipality  cannot  be  predicated  on 
an  omission  to  do  what  there  was  no  legal  right  to  do.*"* 
Thus,  where  a  railing  on  a  wall  would  have  prevented  the 
accident,  hut  the  wall  was  on  state  land,  a  village  had  no 
right  to  put  a  railing  on  it,  and  hence 'was  not  liable 
for  failure  to  erect  one  thereon.** 


§§  2618, 2619 
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keep  streets  in  good  condition,  is  noticed  in  the  next 
chapter/^ 

§  2618.    Municipal  liability  for  death. 

It  wonld  seem  that  if  a  municipality  would  not  be  lia- 
ble for  an  injury  no*t  resulting  in  death,  because  involv- 
ing the  exercise  of  a  governmental  as  distinguished  from 
a  corporate  function,  it  is  not  liable  under  a  general  stat- 
ute imposing  liability  for  death  by  wrongful  act.*'  On 
the  other  hand,  if  the  municipality  would  have  been  lia- 
ble if  the  injury  had  not  resulted  in  death,  there  would 
seem  to  be  no  doubt  that  the  death  act  applies.**  How- 
ever, in  some  states,  statutes  authorizing  a  recovery  for 
wrongful  death  against  ** persons^*  have  been  held  not 
to  apply  to  municipal  corporations,**  but  in  Alabama 
and  Minnesota  a  statute  using  the  words  *' person  or  per- 
sons or  corporation'*  was  held  to  include  municipal  cor- 
porations,*® while  the  contrary  was  held  in  Massachu- 
setts.*^ 

§  2619.    Who  may  sue. 

The  right  to  sue  a  municipality  for  torts  is  not  limited 
to  any  particular  class,  and  there  is  no  doubt  but  that  one 
of  the  corporators  may  be  the  plaintiff  in  a  suit  ex  de- 
licto against  a  municipality.*® 


42.  §    2732,   p08t, 

43.  See  SmlUi  ▼.  Loulsyille,  146 
K>-.  562,  143  S.  W.  3,  88  U  R.  A. 
(N.  S.)  151;  Tyman's  Adm'rs  v. 
Frankfort,  117  Ky.  518,  78  S.  W. 
446,  64  L.  R.  A.  672;  Hughes  v. 
Auburn,  161  N.  T.  96,  56  N.  El 
389,  46  L.  R.  A.  636;  Brown's 
Adm'r  v.  Guyandotte,  34  W.  Va. 
299,  12  S.  B.  707,  11  U  R.  A.  121; 
Gianfortone  y.  New  Orleans,  61 
Fed.  64,  24  L.  R.  A.  592. 

44.  See  extensive  note  in  38  L. 
R.  A.  (N.  S.)  151. 

45.  Rltz  y.  Austin,  1  Tex.  Ciy. 
App.  455,  20  S.  W.  1029,  followed 
in  Searight  y.  Austin  (Tex.  Ciy. 
App.),  42  S.  W.  S57. 


46.  Anniston  y.  Ivey,  151  Ala. 
392,  44  So.  48. 

"Corporation,"  as  used  in  stat- 
ute creating  liability  when  death 
in  caused  by  the  wrongful  act  or 
omission  "of  any  person  or  cor- 
poration" includes  municipal  cor- 
porations. Keever  y.  Mankato, 
113  Minn.  55,  64,  129  N.  W.  158, 
775. 

47.  "A  person  or  corporation" 
does  not  include  cities  and  towns. 
O'Donnell  y.  North  Attleborough, 
212  Mass.  243,  98  N.  E.  1084. 

48.  Savannah  y.  Cullens,  38 
Ga.  334,  95  Am.  Dec.  398. 

Streets,  who  may  sue,  §§  2753- 
2764,  post. 
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§  2620.    Same — employees  of  mimicipality. 

An  employee  of  a  municipality  may  sue  a  municipality 
for  torts  the  same  as  any  other  person.**  And  this  rule 
applies  equally  well  where  a  recovery  is  sought  because 
of  the  alleged  defective  condition  of  streets.^  An  em- 
ployee may  recover  merely  as  an  individual,  on  the 
ground  of  negligence,  in  a  proper  case,  without  in  any 
way  relying  on  the  liability  of  a  master  for  injuries  to  his 
servant,'^  in  which  case  the  defenses  which  a  master  may 
interpose  as  such,  including  assumption  of  risk,  etc., 
will  be  no  bar ;  °^  or,  if  he  so  desires,  he  may  sue  as  a  serv- 
ant, relying  on  the  common  law  or  statutory  liability 
of  a  master  for  negligence  resulting  in  injury  to  his 
servant,  in  which  latter  ease,  however,  the  general  rules 
as  to  assumption  of  risk,^'  and  negligence  of  a  fellow- 
serva/nt  ^*  are  applicable,  and  they  are  valid  defenses. 


19.  Firemen  mar  sue.  Palmer 
V.  PartsmouUi,  43  N.  H.  2G5,  and 
see   \   iim,   poit. 

Pension  as  precluding  right  ol 
OremeD  to  aue,  see  Parley  y.  New 
York.  36  N.  Y.  8.  1116,  16  Mlao. 
Rep.  33;  Coots  v.  Detroit,  76  Mich. 
628,  43  N.  W.  17,  B  L.  R.  A.  316. 

Workman   on   lewer   may   sue. 


of  Degllgence  or  those  In  charge 
of  city  BtreetB.  Turner  t.  Indian- 
apollB,  96  Ind.  61,  fallowed  In  Val- 
paraiso r.  Chester  (Ind.  1911), 
96  N.  E.  765. 

M.  Fellow  eervante  ae  defenee 
has  been  Interposed  and  held  to 
bar  recover?,  in  a  proper  case, 
without  In  any  way  referring  to 
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Likewise  it  would  seem  that  statutes  governing  the  lia- 
bility of  a  master  for  injuries  to  his  servants  are  appli- 
cable where  the  master  is  a  mnnicipal  corporation,*^*^  un- 
less the  statute  otherwise  provides. 

There  is  no  liability  to  employees  of  the  municipality, 
however,  it  is  generally  held,  where  the  tort  is  in  connec- 
tion with  a  governmental  function,^^  such  as  the  fire 
department ; '^^  although,  in  a  few  instances  the  courts 
have,  at  least  to  some  extent,  departed  from  this  rule  by 
holding  that  the  particular  act,  although  in  connection 
with  a  governmental  function,  was  itself  a  corporate 
duty,  so  as  to  render  the  municipality  liable  to  employees 
for  injuries  received.*^® 


taken  the  benefit  of  his  labor. 
Sheffield  y.  Harris,  101  Ala.  564, 
569,   14    So.   357. 

Fireman  not  feUow  servant  of 
street  commissioner  or  other  of- 
ficer having  charge  of  streets. 
Turner  v.  Indianapolis,  96  Ind. 
51 ;  Coots  V.  Detroit,  76  Mich.  628, 
43  N.  W.  17,  5  L.  R.  A.  815. 

55.  Conghlan  v.  Cambridge,  166 
Mass.  268,  276,  44  N.  B.  218. 

56.  Connecticut.  Golwell  v. 
Waterbury,  74  Conn.  568,  51  Atl. 
530,  57  U  R.  A.  218. 

Illinoia,  Kinnare  v.  Chicago, 
171  lU.  332,  49  N.  E.  536. 

Michigan.  Nicholson  v.  Detroit, 
129  Mich.  246,  88  N.  W.  695,  56 
L.  R.  A.  601. 

Masaachuaetta,  Taggart  v.  Fall 
River,  170  Mass.  325,  49  N.  E. 
622. 

Washington,  Lynch  v.  North 
Yakima,  37  Wash.  657,  80  Pac.  79. 

See  also  Winfield  v.  Peeden,  8 
Kan.  App.  671,  57  Pac.  131. 

If  an  officer,  such  as  a  police- 
man, is  a  state  rather  than  a  mu- 
nicipal officer,  the  relation  of  mas- 
ter and  servant  does  not  exist,  so 


as  to  make  the  municipality  liable 
as  a  master.  Cobb  v.  Portland,  55 
Me.  381,  92  Am.  Dec.  598. 

In  Connecticut,  where  the  re- 
pair of  streets  is  held  to  be  gov- 
ernmental and  there  is  no  liability 
other  than  that  imposed  by  stat^ 
ute,  it  is  held  that  an  employee 
engaged  ih  such  work  can  not  re- 
cover for  injuries  resulting  from 
defective  machinery  or  from  the 
negligence  of  the  officials  super- 
intending the  repairs.  Colwell  v. 
Waterbury,  74  Conn.  568,  51  Atl. 
630,   62  L.  R.   A.   218. 

57.  Pettingell  v.  Chelsea,  161 
Mass.  368,  37  N.  B.  380,  24  L. 
R.  A.  426;  WUd  v.  Paterson,  47 
N  J.  L.  406,  1  Atl.  490;  Peterson 
V.  Wilmington,  130  N.  C.  76,  40 
S.  E.  853,  56  L.  R.  A.  959;  Shane- 
werk  V.  Ft.  Worth,  11  Tex.  Civ. 
App.  271,  32  S.  W.  918. 

§  2643,  post. 

Compare,  however,  Rhobidas  v. 
Concord,  70  N.  H.  90,  47  AU.  82, 
51  L.  R.  A.  381,  85  Am.  St  Rep. 
604. 

58.  §  2432,  p.  5071,  ante,  vol. 
5,  and  §  2643,  po8t,     • 
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Whether  the  relation  of  master  and  servant  exists  be- 
tween a  person,  not  an  officer,  doing  work  for  a  mnnici- 
pality,  and  the  nmnicipality,  where  suit  is  brought  by 
the  workman  against  the  municipality, — and  the  mles 
governing  the  liabilities  of  a  master  for  injuries  to  his 
servant,  are  relied  on, — is  governed,  it  would  seem,  by 
the  general  mles  relating  to  the  existence  of  the  relation 
as  between  masters  and  servants  without  regard  to 
whether  the  master  was  an  individual  or  private  corpora- 
tion or  what  not."* 
§  2621.    Personal  liability  of  officers  for  torts. 

The  individual  liabilities  of  municipal  officers  have 
been  considered  at  some  length  in  a  preceding  volume, 
including  personal  liability  for  negligence.'"  Generally, 
where  a  tortious  act  is  done  by  a  public  officer  personally 
or  by  some  one  in  his  presence  and  under  his  personal 
direction,  and  it  is  ministerial,  the  officer  is  personally 
liable;"  and  this  applies  equally  well  to  de  facto  offi- 


69.  A  eerrant  le  In  the  emplor 
of  the  mnnlctpalltr  while  going 
to  report  to  hie  foreman,  as  re- 
quired, before  beginning  hla  labor. 
Qomey  t.  New  TorH,  92  N.  T.  S. 
4G1,  102  App.  DlT.  259. 

Trainmen  hired  to  city  by  rail- 


the  nagllgent  or  improper  man- 
ner In  which  It  1b  performed,  the 
one  so  negligently  acting  will  al- 
ways be  responsible,  and  the  pub- 
lic corporation  may  or  may  not 
be  reBponetble,  depending  upon  the 
relationship  which  It  may  austatn 
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cers.®*  However,  negligence  in  the  exercise  of  discre- 
tionary powers  by  a  municipal  oflScer  will  not  render  him 
individually  liable,**  unless  such  liability  is  imposed  by 
statute  or  charter.**  But  where  he  abuses  his  discretion 
he  is  liable.** 

If  the  act  complained  of  is  inherently  wrong  and  was 
ordered  by  the  municipality,  both  it  and  the  person  do- 
ing the  work  are  liable.** 


2.      GOVERNMENTAL  VS.   OOBPORATB  FUNOTIONS. 

§  2622.    Liability  in  regard  to  "corporate**  duties. 

While  the  municipal  corporation   in    performing   or 
omitting  to  perform  a  duty  imposed  upon  it  as  an  agent 


62.  Cole  y.  Black  River  Falls, 
57  Wise.  110,  14  N.  W.  906. 

63.  Brown  y.  BentonyiUe,  94 
Ark.  80,  126  S.  W.  93;  Gray  y. 
Batesyille,  74  Ark.  519,  86  S.  W. 
295;  Taylor  y.  Mauson,  9  CaL 
App.  382,  99  Pac.  410;  Hodgdon 
y.  Moulton,  207  Mass.  445,  93  N. 
E.  656. 

Board  of  health  not  liable  for 
alleged  unjustifiable  quarantining 
of  plaintiffs  premises,  where  they 
act  in  good  faith.  Valentine  y. 
Englewood,  76  N.  J.  L.  509,  71 
Atl.  344,  19  L.  R.  A.  (N.  S.)   262. 

Trees.  In  determining  whether 
growing  trees  constitute  an  ob- 
struction to  a  street,  municipal 
oiBcers  act  with  discretion.  Rem- 
iDgton  y.  Walthall,  82  Kan.  234, 
108  Pac.  112;  Maynard  y.  Walt- 
hall,  82   Kan.   856,   108   Pac.   114. 

But  where  an  officer  acts  arbi- 
trarily and  not  in  good  faith  and 
cuts  down  a  tree  which  in  fact  is 
not  an  obstruction  and  there  is 
no  reason  or  public  necessity  for 
cutting  it  down,  the  officer  is  lia- 
ble to  the  owner.  Remington  v. 
6  McQ.  4 


Walthall,  82  Kan.  234,  108  Pac. 
112;  Maynard  y.  Walthall,  82  Kan. 
856,  108  Pac.  114. 

64.  Scott  y.  Saratoga  Springs, 
199  N.  Y.  178,  92  N.  B.  393,  affg 
115  N.  Y.  S.  796,  131  App.  Diy. 
347. 

Police  court.  Statute  impos- 
ing personal  liability  on  officers 
for  torts  held  not  to  apply  to  a 
member  of  the  town  council  when 
presiding  in  a  police  court  Cal- 
houn y.  Little,  106  Ga.  336,  82  S. 
E.  86,  43  Is.  R.  A.  630,  71  Am. 
St.  Rep.  254. 

65.  Remington  y.  Walthall,  82 
Kan.  234,  108  Pac.  112;  Maynard 
y.  Walthall,  82  Kan.  856,  108  Pac. 
114. 

66.  Perkins  y.  Blauth,  163  Cal. 
782.  127  Pac.  50. 

Where  injury  occurs  from  the 
negligent  execution  of  work,  the 
person  whose  negligence  caused 
the  injury  is  liable  regardless  of 
the  liability  of  the  municipality. 
Perkins  y.  Blauth,  163  Cal.  782, 
127  Pac.  50. 
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of  the  state  in  the  exercise  of  strictly  goTemmentat  or 
Btate  functions  is  not  liable  to  private  action  on  account 
of  injuries  resulting  from  the  wrongful  acts  or  negli- 
gence of  its  officers  or  agents,"^  yet,  in  every  state  ex- 
cept South  Carolina,"*  it  is  the  settled  rule  that  a  munici- 
pality is  liable  at  common  law  for  its  torts  in  the  perform- 
ance or  non-performance  of  municipal  or  corporate  du- 
ties as  distinguiehed  from  governmental  duties.  In  other 
words,  where  its  officers  or  servants  are  in  the  exercise 
of  power  conferred  upon  the  municipality  for  its  private 
benefit  or  pecuniary  profit,  and  damage  results  from 
their  negligence  or  misfeasance,  the  municipality  is  lia- 
ble to  the  same  extent  as  in  the  case  of  private  corpora- 
tions or  individuals.'* 


67.  g  2633,  poat. 

68.  Irvine  t.  Qreenwood,  89  S. 
C.  Bll,  BH-B19,  72  8.  B.  228  (where 
dlitlnctloD  between  corporate  and 
goremmental  duties  1b  expresel; 
rejected  and  the  rule  lafd  down  br 
earlier  caaea  In  tbat  state  that 
there  ts  no  llabllltr  of  munic- 
ipalities for  the  torts  of  Its  ot- 
flcerg  or  agents  unless  created  by 
statute,  to  expressly  approved). 
Parks  T.  Oreenyille,  41  a.  C.  168. 


T  Madison,  1  Ind.  281,  48  Am. 
Dec.  361. 

Iowa.  Freeland  v.  Muscatine. 
9  la.  461;  Wallace  t.  Muscatine, 
4  0.  Greene  (la.)  373,  61  Am.  Dec. 
131. 

Kentucky.  McOraw  t.  Marlon, 
98  Kr.  673,  17  Ky.  L.  Rep.  1254, 
34  S.  W.  18,  47  L.  R,  A.  E93. 

LouiMana.  New  Orleans  v. 
Ker,  50  La.  Ann.  413.  23  So.  384, 
69  Am.   3t.  Hep.  442;    Baumgard 
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In  so  far  as  municipal  corporations  exercise  powers 
not  of  a  governmental  character,  **volnntarily  assumed 


Minnetota.  Boye  t.  Albert  Lea, 
74  Minn.  230,  76  N.  W.  1131;  Kobe 
v.  Minneapolis,  22  Minn.  159. 

Missouri.  Armstrong  t.  Bruns- 
wick, 79  Mo.  819;  Hunt  T.  Boon- 
yille,  65  Mo.  620,  27  Am.  Rep. 
299;  Barree  t.  Cape  Girardeau, 
132  Mo.  App.  182,  112  S.  W.  724; 
Bullmaster  y.  St.  Joseph,  70  Mo. 
App.  60;  Murtaugb  t.  St  Louis, 
44  Mo.  479;  Keating  y.  Kansas 
City,  84  Mo.  415;  Carrington  y. 
St  Louis,  89  Mo.  208,  1  S.  W. 
240,  68  Am.  Rep.  108;  Ulrich  y. 
St  Louis,  112  Mo.  138,  20  S.  W. 
446;  Donahoe  y.  Kansas  City,  136 
Mo.  657,  38  S.  W.  571. 

New  Hampshire.  Rowe  y. 
Portsmouth,  56  N.  H.  291,  22  Am. 
Rep.  464. 

New  Jersey,  Jersey  City  y. 
Kieman,  50  N.  J.  L.  246,  13  AU. 
170. 

New  York.  Re  Board  of  Rapid 
Transit  Com'rs,  197  N.  Y.  81,  90 
N.  E.  456;  HoweU  y.  Buffalo,  15 
N.  Y.  512;  Gartland  y.  New  York 
Zoological  Soc'y,  120  N.  Y.  S.  24, 
136  App.  Div.  163;  Scott  y.  New 
York.  50  N.  Y.  S.  191,  27  App.  Dly. 
240;  Bailey  v.  New  York,  8  HUl 
531,  38  Am.  Dec.  669. 

North  Carolina.  Goodwin  y. 
ReidsvUle  (N.  C.  1912),  76  S.  B. 
232;  Moflltt  v.  AsheviUe,  103  N. 
C.  237,  9  S.  B.  696,  14  Am.  St 
Rep.  810;  Meares  y.  Wilmington, 
31  N.  C.  73,  49  Am.  Dec.  412. 
Consult  also,  Metz  y.  Asheyille, 
150  N.  C.  748,  64  S.  B.  881. 

Ohio.  Toledo  y.  Cone,  41  Ohio 
St  149. 


Oklahoma.  Oklahoma  City  y* 
Hill,  6  Okla.  114,  60  Pac.  242. 

Oregon.  Wagner  y.  Portland, 
40  Ore.  389,  60  Pac.  985,  67  Pac. 
300;  Caspary  y.  Portland,  19  Ore. 
496,  24  Pac  1036,  20  Am.  St  Rep. 
842. 

Rhode  Island.  Sprague  y.  Tripp, 
13  R.  I.  38,  43  Am.  Rep.  11;  Aid- 
rich  y.  Tripp,  11  R.  I.  141,  23 
Am.  Rep.  434. 

South  Dakota.  (VRourke  y.  Sioux 
Falls,  4  S.  D.  47,  64  N.  W.  1044, 
19  L.  R.  A.  789,  46  Am.  St  Rep. 
760. 

Tennessee.  Memphis  y.  Lasser, 
9  Humph.  (Tenn.)  767. 

Texas.  Ostrom  y.  San  Antonio, 
94  Tex.  623,  62  S.  W.  909;  Green- 
yille  y.  Branch  (Tex.  Ciy.  App. 
1912),  152  S.  W.  478. 

Vermont.  Welsh  y.  Rutland,  66 
Vt.  228,  48  Am.  Rep.  762. 

Virginia.  Richmond  y.  Long's 
Adm'rs,  17  Grat  (Va.)  376,  94 
Am.  Dec.  461;  Orme  y.  Richmond, 
79  Va.  86. 

Washington.  Sutton  y.  Snoho- 
mish, 11  Wash.  24,  39  Pac.  273, 
48  Am.  St.  Rep.  847;  Simpson  y. 
Whatcom,  33  Wash.  392,  74  Pac. 
577,  63  L.  R.  A.  815,  99  Am.  St 
Rep.  951;  Collins  y.  Spokane,  64 
Wash.  153,  116  Pac.  663;  Hutch- 
inson  y.  Olympia,  2  Wash.  Ter. 
314,  5  Pac.  606;  Hase  y.  Seattle, 
51  Wash.  174,  98  Pac.  370,  20 
L.    R.   A.    (N.    S.)    938. 

Wisconsin.  Hollman  y.  Platte- 
ville,  101  Wis.  94,  76  N.  W.  1119, 
70  Am.  St  Rep.  899;  Durkee  y. 
Kenosha,  59  Wis.  123,  17  N.  W. 
677,  48  Am.  Rep.  480. 
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powers  intended  for  the  private  advantage  and  benefit 
of  the  locality  and  its  inhabitants,  there  seems  to  be  no 
sufficient  reason  why  they  should  be  relieved  from  that 
liability  to  snit  and  measure  of  actual  damage  to  which 
an  individaal  or  private  corporation  exercising  the  same 
powers  for  purposes  essentially  private  would  be  lia- 
ble;" "  and  it  is  held  that  while  acting  in  its  private  ca- 
pacity, a  municipality  is  liable  for  negligence  to  the  same 
extent  as  a  private  corporation  or  individual,''^  and  is 
liable  to  its  employees  to  the  same  extent  as  other  em- 
ployers.'*  Furthermore,  for  torts  committed  by  its 
agents  and  servants  in  the  performance  of  corporate  or 
private  duties  the  municipality  is  liable,  whether  the  tor- 
tious act  wM  done  negligently  or  intentionally.''^ 

And  a  municipality  will  not  be  permitted  to  say 
whether  or  not  it  shall  be  held  liable  for  personal  inju- 
ries resulting  from  negligence  in  the  performance  of 


United  Btate*.  Bams  v.  Dis- 
trict of  Columbia,  91  13.  S.  E40,  23 
L.  Ed.  440;  Wlsooa  t.  Botzet,  169 
Fed.  831,  94  C.  C.  A.  663,  23  L.  R. 
A.  (N.  8.)  204;  DenTer  t.  Porter, 
1S6  Fed.  S88,  61  C.  C.  A.  1S8. 

Canada.  LoitIb  v.  Toronto,  39 
U.  Can.  Q.  B.  343. 


71.  Provlne  y.  Seattle,  69  Waab. 
681,  110  Pat  819;  Wood  v.  Ta. 
coma,  66  Waab.  266,  119  Pac.  869. 

In  Its  private  capacity  a  munic- 
ipal corporation  ts  sovemed  by 
the  same  lavs  and  subject  to  tbe 
same  regulations  and  itmitatlooa 
aa  natural  persons  except  so  tar 
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such  duties,^*  nor  to  impose  unreasonable  restrictions 
upon  the  right  of  injured  persons  to  bring  action  against 
it  for  damages  therefore* 

§  2623.    Liability  in  regard  to  "governmental''  duties. 

La  the  absence  of  statute,  it  has  always  been  the  law 
that  no  private  action  for  tort  will  lie  against  the  state, 
since  negligence  cannot  be  imputed  to  the  sovereign.''* 
SOy  in  the  various  localities  or  local  areas  where  the  state 
agencies  merely  perform  the  governmental  functions  of 
the  state  and  acquire  no  individual  corporate  existence, 
they  stand  as  the  state,  and,  therefore,  to  hold  them  re- 
sponsible for  negligence  would  be  the  same  as  holding 
the  sovereign  power  answerable  for  its  action.  It  is  as- 
sumed that  no  private  legal  duty  rests  upon  a  city  to 
perform  governmental  functions,  and,  moreover,  *Hheir 
character  precludes  the  idea  of  the  common  law  rule  of 
responsibility,  for  there  is  no  standard  of  reasonable 
care  by  which  the  acts  of  the  government  may  be  tested. 
The  stiate,  through  its  representatives,  namely,  the  muni- 
cipal corporation,  acts  in  its  sovereign  capacity,  and  does 
not  submit  its  actions  to  the  judgment  of  the  courts."  ^^ 
**The  reason  is  that  it  is  inconsistent  with  the  nature  of 
their  powers  that  they  should  be  compelled  to  respond 
to  individuals  in  damages  for  the  manner  of  their  exer- 
cise. They  are  conferred  for  public  purposes,  to  be  ex- 
ercised in  their  prescribed  limits,  at  discretion,  for  the 
public  good;  and  there  can  be  no  appeal  from  the  judg- 
ment of  the  proper  municipal  authorities  to  the  judg- 
ment of  courts  and  juries."^®    But  where  a  state  agency 


74.  Durham  v.  Spokane,  27 
Wash.  616,  68  Pac.  383. 

75.  Hose  v.  Seattle,  51  Wash. 
174,  98  Pac.  370.  20  L.  R.  A.  (N. 
S.)  938. 

76.  People  y.  Dennison,  84  N. 
Y.  272;  Langford  v.  U.  S.,  101  U. 
S.  341,  25  L.  Ed.  1010,  15  Ct  CI. 
632;  Shearman  ft  Redfleld  on  Neg., 
S  251. 


77.  Jones,  Neg.  of  Munic.  Corp., 
§    27. 

78.  Cooley  on  Torts  (2d  ed.),  p. 
739;  Perry  v.  Worcester,  6  Gray. 
(Mass.)  544,  66  Am.  Dec.  431, 
note. 

A  leading  case  on  this  subject 
is  Hill  V,  Boston,  122  Mass.  344, 
23  Am.  Rep.  332;  where  the 
foundations  of  the  rule  are  con- 
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becomes  a  corporation  "it  thereby  acquires  an  identity 
distinct  from  the  sovereign  power,  and  the  principle 
stated  does  not  prevent  the  incorporated  body  from  be- 
ing held  liable  for  its  own  negligence."^* 

The  rule  is  firmly  established  in  our  law  that  where  the 
mnnicipal  corporation  is  performing  a  dnty  imposed 
npon  it  as  the  agent  of  the  state  in  the  exercise  of  strictly 
governmental  functions,  there  is  no  liability  to  private 
action  on  account  of  injuries  resulting  from  the  wrong- 
ful acts  or  negligence  of  its  ofiScers  or  agents  thereunder, 
unless  made  liable  by  statute.^    In  other  words,  nnless 


Biderod  at  lenKth  b7  Chief  Justice 
Qray  and  botb  the  EDgllsh  and 
American  caaea  reviewed  In  de- 
tail, and  the  result  thereof  U 
summed  up  aa  follows:  "There 
lo  no  case,  tn  which  the  neglect 
ot  &  diit7>  imposed  by  general 
law  upon  all  cities  and  towns 
alike,  has  been  held  to  sustain  an 
action  h7  a  person  Injured  thereby 
against  a  city,  when  It  would  not 
ag^nst  a  town,"  the  nonliability 
of  towns  being  conceded. 

79.  Jones,  Neg.  of  Munlc.  Corp., 
1  23. 


68  L.  R.  A.  237;  Gray  v.  Bateft- 
vlUe,  74  Ark.  E19,  86  S.  W.  295; 
Dlckerson  r.  Okolona,  98  Ark.  206, 
13E  S.  W.  863. 

Oalitomia.  Perkins  v.  Blauth, 
163  Cal.  782,  127  Pac  SO;  Slevers 
V.  San  Francisco,  US  Cal.  648,  47 
Pac.  687,  5S  Am.  St.  Hep.  163. 

Colorado.  Denver  t.  Maurer,  47 
Colo.  209,  lOG  Pac.  87Ei  Denver 
V.  DavlB.  37  Colo.  370,  86  Pac. 
1027.  6  L.  H.  A.  (N.  8.)  1013, 
119  Am.  St.  Rep.  293;  Veragutfa 
V.  Denver,  19  Colo.  App.  473,  76 
Pac.  639;   McAuUIIe  v.  Victor,  16 


§  2623       GtovBBNMBNTAL  DuTiBS :  Nonliability. 


5399 


a  right  of  action  is  given  by  statute,  municipal  corpora- 
tions may  not  be  held  civilly  liable  to  individuals  for 


Rep.  101;  Wyatt  v.  Rome,  105  Qa. 
312.  31  S.  B.  188,  42  L.  R.  A.  180, 
70  Am.  St  Rep.  41;  Cook  v.  Ma- 
con, 54  Ga.  468. 

Illinois.  BsVAUB  y.  Kankakee, 
231  lU.  223,  83  N.  E.  223;  Chicago 
V  WUliams,  182  111.  135,  55  N.  B. 
123;  Kinnare  y.  Chicago,  171  111. 
332,  49  N.  E.  536;  Hanrahan  y. 
Chicago,  146  111.  App.  38;  Culyer 
V.  Streator,  130  111.  238,  22  N.  B. 
810,  6  L.  R.  A.  270;  Craig  y. 
Charleston,  180  111.  154,  54  N.  B. 
184;  Robertson  y.  Marion,  97  111. 
App.  332;  Blake  y.  Pontiac,  49 
111.  App.  643. 

Indiana,  Brinkmeyer  y.  Eyana- 
ylUe,  29  Ind.  187. 

loioa,  Saunders  y.  Ft.  Madison, 
111  la.  102,  82  N.  W.  428;  Cal- 
well  y.  Boone,  51  la.  687,  2  N.  W. 
614,  33  Am.  Rep.  154. 

Kansas,  Edson  y.  Olathe,  82 
Kan.  4,  107  Pac.  539;  Edson  y. 
Olathe,  81  Kan.  328,  105  Pac.  521; 
La  Clef  y.  Concordia,  41  Kan.  328, 
21  Pac.  272,  13  Am.  St  Rep.  285. 
.  Kentucky,  Board  of  Park 
Com'rs  y.  Prinz,  82  Ky.  L.  Rep. 
359,  105  S.  W.  948;  Morgan  v. 
Shelbyyille  (Ky.),  121  S.  W.  617; 
Pratther  y.  Lexington,  13  B.  Mon. 
559,  56  Am.  Dec.  586. 

Louisiana,  New  Orleans  y.  Ker, 
50  La.  Ann.  413,  23  So.  384,  69 
Am.  St  Rep.  442;  Rudolphe  y. 
New  Orleans,  11  La.  Ann.  242. 

Maine,  Mitchell  y.  Rockland, 
41  Me.  363,  66  Am.  Dec.  262. 

Maryland,  County  Com'rs  y. 
Duckett,  20  Md.  468,  83  Am.  Dec. 
557. 

Massachusetts,  Johnson  y.  Som- 


eryille,  195  Mass.  370,  81  N.  B 
268,  10  L.  R.  A.  (N.  S.)  715; 
Manners  y.  HayerhiU,  135  Mass. 
165;  Hill  y.  Boston,  122  Masa 
344,  23  Am.  Rep.  332;  Fisher  y. 
Boston,  104  Mass.  87,  6  Am.  Rep. 
196;  HafTord  y.  New  Bedford,  16 
Gray  (Mass.)  297;  Barney  y.  Low- 
ell, 98  Mass.  570;  White  y.  Phil 
lipston,  10  Met  (Mass.)  108; 
Mower  y.  Leicester,  9  Mass.  247,  6 
Am.  Dec.  63;  Bigelow  y.  Randolph, 
14  Gray  (Mass.)  541;  Walcott  y. 
Swampscott  1  Allen  (Mass.)  101; 
Buttrick  y.  Lowell,  1  Allen  (Mass.) 
172,  79  Am.  Dec.  721. 

Michigan,  Nicholson  y.  Detroit, 
129  Mich.  246,  88  N.  W.  695,  66 
L.  R.  A.  601;  Corning  y.  Saginaw, 
116  Mich.  74,  74  N.  W.  307,  40 
L.  R.  A.  526;  Steyens  y.  Muske- 
gon, 111  Mich.  72,  69  N.  W.  227, 
86  L.  R.  A.  777;  Amperse  y.  Kala- 
mazoo, 75  Mich.  228,  42  N.  W. 
821,  13  Am.  St  Rep.  432;  Mines 
y.  Charlotte,  72  Mich.  278,  283,  40 
N.  W.  333,  1  L.  R.  A.  844;  Wehb 
y.  Board  of  Health,  116  Mich.  516, 
74  N.  W.  434,  72  Am.  St  Rep. 
541;  Gilboy  y.  Detroit  115  Mich. 
121.  73  N.  W.  128;  Detroit  y. 
Blackeby,  21  Mich.  84,  4  Am.  Rep. 
450;  Larkin  y.  Saginaw  County, 
11  Mich.  88,  82  Am.  Dec.  63;  Leoni 
Tp.  y.  Taylor,  20  Mich.  148; 
O'Leary  y.  Board  of  Fire  ft  Water 
Com'rs,  79  Mich.  281,  44  N.  W. 
608,  7  L.  R.  A.  170,  19  Am.  St 
Rep.  169;  Hodgins  y.  Bay  City, 
156  Mich.  687,  121  N.  W.  274,  16 
Det.  Leg.  N.  222. 

Minnesota.  Claussen  y.  Luyerne, 
103  Minn.  491,  115  N.  W.  643,  15 
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"neglect  to  perform  or  negligence  in  performing"  duties 
which  are  govetimiental  in  their  nature,  and  including 


L.  R.  A.  (N.  S.)  6S8;  MUler  t. 
MinDeapollB,  76  Hlnit.  131.  77  N. 
W.  7SS;  Snider  T.  St.  Paal,  El 
Minn.  466,  63  N.  W.  763,  18  L.  R. 

A.  lei. 

MiMtouri.  El7  T.  St  Louis,  181 
Mo.  723.  SI  8.  W.  16S;  Harman 
T.  St.  Loulfl,  137  Mo.  4»4,  3S  S. 
W.  1103;  Donaboe  v.  Kansas  City, 
136  HO.  S57,  664,  38  S.  W.  671; 
CarrlDEton  v.  St  Louie,  S!>  Mo. 
208,  1  S.  W.  108,  58  Am.  Rep. 
108;  Kller  t.  Kansas  Clt7.  87  Mo. 
103,  66  Am.  Rep.  443;  Armstrong 
T.  Bninswlok,  79  Mo.  319;  Hur- 
Uugb  T.  St  Louis,  44  Mo.  479; 
McKenna  t.  St.  Louts,  6  Ho.  App. 
330;  Barree  r.  Cap«  Oirardeau. 
132  Mo.  App.  183,  112  S.  W.  '734; 
BaU«r  V.  Moberlr,  131  Mo.  App. 
172,  110  S.  W.  682;  UlrlcB  v.  St 
Lonls,  112  Mo.  138,  20  S.  W.  466, 
34  Am.  St  Rep.  372. 

New  Hampahire.  Lockwood  t. 
Dover,  73  N.  R.  209,  61  Atl.  32; 
Meredith,    36    N.   H. 


Hfgbie  V.  Board  ot  Elducatlon,  107 
N.  T.  S.  168,  122  App.  Dtv.  483; 
Martin  r.  BrooldTD,  1  Hill  (N. 
Y.),  646;  Morer  v.  Newfane,  8 
Barb.  (N.  T.)  646;- Lorlllard  v. 
Monroe.  11  K.  T.  893,  63  Am.  Dec. 
120. 

North  Carolina.  Flsber  t.  New 
Bern,  140  N.  C.  60S,  63  S.  B.  342, 
6  L.  R.  A.  (N.  8.)  548,  111  Am. 
St  Rep.  8&7;  Harrington  ▼.  Oreen- 
vllle  (N.  C.  1912),  76  S.  B.  849; 
Mcllbenner  v.  'mimlngton,  137  N. 
C.  146.  37  S.  B.  187.  60  L.  R.  A. 
470;  Moffltt  7.  AsheTllle.  103  N. 
C.  237,  9  S.  E.  69E.  14  Am.  8t 
Rep.  810;  Hill  V.  Charlotte.  72  N. 
C.  66,  21  Am.  Rep.  761. 

Ohio.  Ben  V.  Cincinnati.  80 
Obio  St  1,  S8  N.  E.  128,  23  L.  R. 
A.  (N.  S.)  910;  Robinson  t.  Oreen- 
ville.  48  Oblo  St  636,  61  Am.  Rep. 
867;  Cincinnati  t.  Cameron.  33 
Obio  St.  336;  Wheeler  v.  Cincin- 
nati. 19  Ohio  St  19,  2  Am.  Rep. 
368;  Rose  v.  Toledo,  34  Ohio  Clr. 
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generally  all  duties  existent  or  imposed  upon  them  by 
law  solely  for  the  public  benefit.  Such  liability  may, 
however,  be  imposed  by  statute  or  charter.^^ 


South  Carolina.  Heape  t.  Berke- 
ley County,  80  S.  C.  82,  61  S.  E. 
203;  Glbbes  y.  Beaufort,  20  S.  C. 
213. 

Tennessee.  Conelly  t.  NashylUe, 
100  Tenn.  262,  46  S.  W.  665;  Dayis 
y  Knoxyille,  90  Tenn.  599,  18  S. 
W.  254. 

Texas,  Rusher  y.  Dallas,  83  Tex. 
151,  18  S.  W.  833.  Stinnett  y. 
Sherman  (Tex.  Cly.  App.),  48  S. 
W.  847;  Galyeston  y.  Posnalnsky, 
62  Tex.  118,  60  Am.  Rep.  517; 
Bates  y.  Houston,  14  Tex.  Cly. 
App.  287,  37  S.  W.  -383;  Shane- 
^erk  V.  Ft.  Worth,  11  Tex.  Cly. 
App.  271,  32  S.  W.  918. 

Utah,  Sehy  y.  Salt  Lake  City 
(Utah,  1912),  126  Pac.  691. 

Vermont.  Stockwell  y.  Rutland. 
76  Vt  76,  53  AU.  132;  Welsh  y. 
Rutland,  56  Vt.  228,  48  Am.  Rep. 
762;  Hyde  y.  Jamaica,  27  Yt.  448. 

Virffinia.  Richmond  y.  Long's 
Adm'r,  17  Oratt  375,  94  Am.  Dec. 
461. 

Washington.  Seattle  y.  Stlrrat, 
55  Wash.  560,  104  Pac.  884;  Rus- 
sell y.  Tacoma,  8  Wash.  156,  86 
Pac.  605,  40  Am.  St.  Rep.  895; 
Simpson  y.  Whatcom,  88  Wash. 
392,  74  Pac.  577,  63  L.  R.  A.  815, 
99  Am.  St.  Rep.  951;  Wheeler  y. 
Aberdeen,  47  Wash.  405,  92  Pac. 
135;  Hewitt  y.  Seattle,  62  Wash. 
377,  113  Pac.  1084. 

West  Virginia.  Wood  y.  Hln- 
ton.  47  W.  Va.  646,  35  S.  B.  824, 
826;  Bartlett  v.  Clarksburg,  45  W. 
Va.  393,  31  S.  E.  918,  43  U  R.  A. 
295.  72  Am.  St.  Rep.  817;  Thomas 
y.  Grafton,  34  W.  Va.  282,  12  S. 


E.  478,  26  Am.  St  Rep.  924;  Gib- 
son y.  Huntington,  38  W.  Va.  177, 
18  S.  E.  447,  22  L.  R.  A.  561,  45 
Am.  St.  Rep.  853;  Brown  y.  Guy- 
andotte,  34  W.  Va.  299,  12  S.  S. 
707,  11  L.  R.  A.  121;  Mendel  v. 
Wheeling,  28  W.  Va,  233,  57  Am. 
Rep.  665. 

Wisconsin.  Hollman  v.  Platte- 
yille,  101  Wis.  94.  76  N.  W.  1119, 
70  Am.  St.  Rep.  899;  Kuehn  y. 
Milwaukee,  92  Wis.  263,  65  N.  W. 
1030. 

United  States.  Winona  y.  Bot- 
zet.  169  Fed.  321,  94  C.  C.  A.  563; 
New  Orleans  y.  Abbagnatio,  62 
Fed.  240,  10  C.  C.  A.  361,  26  L.  R. 
A.  329;  Kansas  City  y.  Lemen,  57 
Fed.  905,  6  C.  C.  A.  627  (closing 
circus  on  ground  claimed  to  haye 
been  dedicated  as  a  grayeyard); 
Hart  V.  Bridgeport,  Fed.  Cas.  No. 
6,149,  13  Blatchf.  289. 

Canada.  Woodford  y.  Chat- 
ham, 37  N.  Brunsw.  21;  McCleaye 
y.  Moncton,  35  N.  Brunsw.  296; 
Butler  V.  Toronto,  10  Ont.  Wkly. 
Rep.  876. 

In  reference  to  such  matters 
"they  should  stand  as  does  soy- 
ereignty,  whose  agents  they  are, 
subject  to  be  sued  only  when  the 
State  by  statute  declares  they  may 
be."  Per  Stayton,  J.,  in  Galvestou 
y.  Posnainsky,  62  Tex.  118,  50  Am. 
Rep.  517. 

81.  Where  statute  imposes  lia- 
bility on  a  municipal  corporation 
for  its  negligence.  It  is  no  defense 
that  the  negligent  act  was  due  In 
the  exercise  of  a  goyernmental 
duty.    Giaconi  y.  Astoria,  60  Ore. 
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Municipal  corporations  proper  "are  npon  the  same 
footing  as  quasi  corporations  when  acting  in  a  purely 
governmental  capacity."**  The  supreme  court  of  Mis- 
souri has  stated  the  doctrine  as  follows:  "When  the 
acts  or  omissions  complained  of  were  done  or  omitted 
in  the  exercise  of  a  corporate  franchise  conferred  upon 
the  corporation  for  the  public  good,  and  not  for  private 
corporate  advantage,  then  the  corporation  is  not  liable 
for  the  consequences  of  such  acts  or  omissions  on  the 
part  of  its  officers  and  servants.  "^^  Among  the  reasons 
set  forth  for  denying  liability  for  breach  of  a  govern- 
mental duty  are  the  facts  that  the  officers  are  usually 
the  representatives  of  the  injured  person  as  well  as  of 
other  taxpayers,  and  that  it  is  as  much  his  duty  to  select 
careful  and  prudent  persons  as  it  is  that  of  the  taxpay- 
er who  is  called  upon  to  help  pay  for  his  hurt.**  How- 
ever, the  fact  that  a  municipal  officer  is  charged  by  stat- 
ute with  the  performance  of  governmental  duties  does 
not  relieve  the  municipality  from  liability  for  the  neg- 
ligence of  such  officer  in  the  performance  of  duties  which 
are  not  of  a  public,  governmental  character,  and  are 
purely  corporate." 

In  so  far  as  the  rule  of  nonliability  for  torts  con- 
nected with  the  performance  of  governmental  duties  is 
concerned,  it  is  immatcriai  that  the  wrongful  act  was  in- 
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as  to  nonliability  for  negligence  in  connection  with  gov- 
ernmental functions  applies  equally  well,  it  is  generally 
held,  where  the  injured  person  is  an  employee  of  the 
municipality  and  the  duty  violated  is  the  failure  to  fur- 
nish a  safe  place  to  work  or  safe  appliances.®'  So  the 
question  whether  the  statute  under  which  governmental 
functions  are  exercised  is  permissive  or  mandatory,  is 
immaterial,  so  far  as  the  rule  of  nonliability  is  con- 
cemed.®*  Furthermore,  the  rule  of  nonliability  applies 
notwithstanding  the  neglect  charged  relates  to  the  con- 
trol of  real  property  the  title  to  which  is  in  the  munici- 
pality.^o 

A  distinction  must  be  drawn,  however,  between  in- 
juries to  property  rights  and  other  injuries,  since  if  the 
officers  of  a  municipality,  in  the  discharge  of  its  govern- 
mental functions  and  police  powers  invade  property 
rights,  the  doctrine  of  respondeat  superior  applies,  and 
the  corporation  is  liable  for  their  acts.*^ 

§  2624.    Same — ^rule  in  admiralty. 

This  rule  of  nonliability  for  torts  where  the  munici- 
pality is  exercising  a  purely  governmental  function  does 
not  apply  to  admiralty  courts.  It  was  so  held  by  the 
supreme  court  of  the  United  States  which  decided  that 
the  city  of  New  York  was  liable  for  the  collision  of  a  fire 
boat  owned  by  it,  with  another  boat,  while  running  to 


88.  Nicholson  v.  Detroit,  129 
Mich.  246,  249,  88  N.  W.  695,  56 
U  R.  A.  601. 

S  2620,  ante, 

89.  Nicholson  v.  Detroit,  129 
Mich.  246,  254,  88  N.  W.  695,  56 
L.  R.  A.  601. 

But  see  S  2628,  post. 

90.  Nicholson  v.  Detroit,  129 
Mich.  246,  88  N.  W.  696,  56  L.  R. 
A.  601. 

S  2672,  et  seq.,  post. 

91.  Metz  V.  Asheville,  160  N.  C. 
748,  751,  64  S.  E.  881,  22  L.  R.  A. 
(N.  S.)   940. 


One  important  principle,  how- 
ever, is  to  be  noted  in  this  con- 
nection. Wherever  the  Injury 
complained  of  is  the  taking  or 
damaging  of  private  property  for 
public  use  without  compensation 
then  under  the  guarantee  of  the 
federal  Constitution  against  such 
invasion  of  the  private  rights  of 
property,  neither  the  state  itself 
nor  any  of  its  agencies  or  manda- 
tories may  claim  exemption  from 
liability.  Perkins  v.  Blauth,  168 
Cal.  782,  127  Pac.  50. 
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pnt  out  a  fire,  and  it  was  said  by  Mr.  Justice  White  that, 
"in  the  maritime  law,  the  public  nature  of  the  service 
upon  whidi  a  vessel  is  engaged  at  the  time  of  the  com- 
mission of  a  maritime  tort  affords  no  immunity  from 
liability  in  a  court  of  admiralty,  where  the  court  has 
jurisdiction.'*" 

§  2625.  Governmental  duties  distinguished  from  corpo- 
rate duties. 

These  rules  as  to  municipal  liability  for  negligence  in 
regard  to  corporate  duties,  and  nonliability  for  negli- 
gence in  regard  to  governmental  duties,  are  elementary. 
The  only  diflSeulty  is  in  their  application,  it  often  being 
difficnlt  to  determine  in  a  particular  case  whether  the 
duty  involved  is  a  governmental  or  corporate  one,  t.  c, 
whether  the  injury  complained  of  is  the  result  of  the 
failure  to  exercise  or  the  negligent  exercise  of  a  govern- 
mental and  public  power,  or  is  due  to  negligence  in  the 
exercise  or  performance  of  a  corporate  ministerial  and 
private  power  or  duty.*' 

What  are  governmental  powers  and  duties,  and  what 
are  corporate  duties,  is  not  subject  to  precise  definition 
further  than  to  say  this:  The  powers  and  duties  of 
municipal  corporations  are  of  two-fold  character;  the 
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one  public  as  regards  the  state  at  large,  in  so  far  as  they 
are  its  agents  in  government ;  the  other  private  in  so  far 
as  they  provide  the  local  necessities  and  conveniences 
for  their  own  citizens.  A  mnnicipal  corporation  '^posses- 
ses two  kinds  of  powers:  one  governmental  and  public, 
and  to  the  extent  they  are  held  and  exercised  is  clothed 
with  sovereignty ;  the  other  private,  and  to  the  extent  they 
are  held  and  exercised  is  a  legal  individual.  The  former 
are  given  and  used  for  public  purposes;  the  latter  for 
private  purposes.  While  in  the  exercise  of  the  former  the 
corporation  is  a  municipal  government,  and  while  in  the 
exercise  of  the  latter  is  a  corporate  legal  individual.  "•* 


94.  Per  Foot,  J.,  in  Lloyd  ▼. 
New  York,  6  N.  Y.  369.  55  Am. 
Dec.  347.  See  also  Maximilian  v. 
New  York,  62  N.  Y.  160.  164.  20 
Am.  Rep.  468;  Edgerly  y.  Concord. 
62  N.  H.  8.  13  Am.  St.  Rep.  523; 
Springfield,  etc.  Ins.  Co.  y.  Keese- 
yille.  148  N.  Y.  46,  42  N.  E.  405, 
30  U  R.  A.  660.  51  Am.  St  Rep. 
667;  Caspary  y.  Portland.  19  Oreg. 
496.  24  Pac.  1036.  20  Am.  St.  Rep. 
842;  State  y.  MiUer.  194  Fed.  775. 

Governmental  vs.  corporate 
functions.  "In  the  discharge  of 
its  functions,  a  municipality  is 
called  upon  to  perform  duties  of 
*two  classes;  the  one  political  and 
goyemmental  in  its  character,  and 
the  other  priyate  and  corporate. 
The  distinction  between  the  two 
is  thus  stated  by  Judge  Thompson, 
in  Veraguth  y.  Denyer,  19  Colo. 
App.  473,  477,  76  Pac.  539.  'One 
class  of  its  powers  is  of  a  public 
and  general  character,  to  be  exer- 
cised in  yirtue  of  certain  attributes 
of  soyereignty  delegated  to  it  for 
the  welfiire  and  protection  of  its 
inhabitants;  the  other  relates  only 
to  special  or  priyate  corporate  pur- 
poses, for  the  accomplishment  of 


which  it  acts,  not  through  its  pub- 
lic officers  as  such,  but  through 
agents  or  seryants  employed  by  it. 
In  the  former  case  its  functions 
are  political  and  goyemmental, 
and  no  liability  attaches  to  it, 
either  for  non-user  or  misuser  of 
power,  while  in  the  latter  it  stands 
upon  the  same  footing  with  a 
private  corporation  and  will  be 
held  to  the  same  responsibility 
with  a  priyate  corporation  for 
iDjuries  resulting  from  Its  negli- 
gence.'" Denyer  y.  Dayis,  37 
Colo.  370.  373.  86  Pac.  1027,  6  L. 
R.  A.  (N.  S.)  1013.  119  Am.  St 
Rep.  293. 

''There  are  two  kinds  of  duties 
which  are  imposed  upon  a  munici- 
pal corporation:  One  is  of  that 
kind  which  arises  from  the  grant 
of  a  special  power,  in  the  exercise 
of  which  the  municipality  is  as  a 
legal  individual;  the  other  is  of 
that  kind  which  arises,  or  is  Im- 
plied, from  the  use  of  political 
rights  under  the  general  law.  In 
the  exercise  of  which  it  is  a  sov- 
ereign. The  former  power  is  pri- 
vate, and  is  used  for  private  pur- 
poses; the  latter  is  public  and  is 
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There  are  some  duties  the  nature  of  which  as  govern- 
mental is  too  well  settled  to  be  disputed,  such  as  the  es- 
tablishment and  maintenance  of  schools,^"  hospitals,"* 
poor  houses,"  fire  departments,"*  police  departments.*" 


used  for  public  pnrpoeeB.  •  •  • 
The  tormer  1b  not  held  bj  the  mu- 
nldpalitr  as  one  of  tbe  poUtlcfil 
dlTlBions  of  the  SUte;  tbe  latter 
iB  In  the  exercise  of  the  former 
pover,  and  under  the  doty  to  the 
public  Trhlcb  the  acceptance  and 
use  of  the  power  InTolvee,  a  mu- 
nlclpallt7  to  like  a  prlyate  cor- 
poration, and  1b  liable  tor  a  fail- 
ure to  use  Its  power  well,  or  for 
an  Injury  caused  by  using  It 
badly.  But  where  the  power  la 
entrusted  to  It  as  one  of  the  politi- 
cal BubdfTlalons  of  the  Btate,  and 
ie  conferred  not  for  the  Immediate 
benefit  of  the  municipality,  but  as 
a  means  to  the  exercise  of  the 
sovereign  power  for  the  benefit 
of  all  citizens,  tbe  corporation  Is 
not  liable  for  non-user,  nor  for 
mtouser  by  the  public  agents." 
Per  Justice  Polger  In  Maximilian 
V.  New  York,  63  N.  T.  160,  164. 


purposes.  These  powers  are  legis- 
lative and  discretionary,  and  the 
municipality  Is  exempt  from  lia- 
bility for  an  Injury  resulting  from 
tbe  Bsllure  to  exercise  them,  or 
from  their  improper  or  negligent 
exercise.  In  Its  corporate  or  pri- 
vate character  there  are  granted 
to  it  privileges  and  powers  to  be 
exercised  for  Its  own  private  ad- 
vantage, which  are  for  public  pur- 
poses In  no  other  sense  than  that 
the  public  derives  a  common 
benefit  from  the  proper  discharge 
of  tbe  duties  Imposed  or  assumed 
In  consideration  of  the  privileges 
and  powers  conferred.  This  ]at- 
tpr  class  of  powers  and  duties  are 
not  discretionary,  but  ministerial 
and  absolute;  and,  for  an  Injury  re- 
sulting from  negligence  In  their 
exercise  or  performance,  the  mu- 
nicipality Is  liable  Id  a  civil  action 
for  damages.  In  the  same  manner 
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jails,  workhouses,  and  police  stations,^  and  the  like.  In 
fact,  dnties  connected  with  the  preservation  of  the  peace 
or  health,  or  the  prevention  of  the  destmction  of  prop- 
erty by  fire  are  all  governmental  dnties,  without  ques- 
tion, and  hence  there  is  no  municipal  liability  for  torts 
in  connection  therewith,  or  at  least  not  unless  under 
peculiar  circuAstances.^ 

On  the  other  hand,  certain  duties  and  functions  are 
well  settled  as  beiug  corporate  and  not  governmental, 
including  the  construction  and  maintenance  of  municipal 
water  and  light  plantSj^  the  construction  and  repair  of 
sewers,^  the  management  of  private  property  owned  by 
the  municipality,*^  etc.  Furthermore,  any  business  con- 
ducted by  the  municipality  for  profit  involves  the  exer- 
cise of  corporate  rather  than  governmental  functions.® 
And  even  if  a  duty  is  primarily  a  governmental  one,  it  is 
converted  into  a  corporate  one  where  it  is  being  con- 
ducted  for  profits 

There  is  considerable  conflict  in  regard  to  whether  cer- 
tain duties  are  governmental  or  corporate.  This  in- 
cludes the  cleaning  of  streets,®  the  construction  and  main- 
tenance of  public  improvements  in  general,®  etc.^^ 


1.  §  2642,  post. 

2.  Smith  Y.  Sewerage  Com'rs, 
146  Ky.  562,  143  S.  W.  3. 

In  controlling  the  work  of  ele- 
vating or  depressing  railroad 
tracks  to  abolish  grade  crossings, 
the  municipality  acts  for  the  gen- 
eral public  welfare  and  will  not 
be  held  liable  for  negligence  while 
60  engaged.  Llermann  v.  Milwau- 
kee, 132  Wis.  628,  113  N.  W.  65, 
13  L.  R.  A.  (N.  S.)  253,  and  see 
Osbum  V.  Chicago,  105  111.  App. 
217. 

3.  §§  2680-2684,  post, 

4.  9  2695,  post, 

5.  99  2672-2688,  post. 

6.  9  2673,  post. 

7.  99  2672-2674,  post. 


8.  9  2636,  post. 

9.  99  2634,  2635,  post. 

10.  Imposed  duties  for  the  neg- 
lect of  which  a  municipality  U 
liable  In  damages,  are  defined  In 
Kansas  as  such  as  are  superadded 
to  governmental  functions,  such 
as  the  duty  to  maintain  Its  streets 
In  a  safe  condition  for  public 
travel,  or  to  furnish  a  reasonably 
safe  condition  for  public  travel, 
or  to  furnish  a  reasonably  safe 
place  In  which  Its  employees 
work.  Edson  v.  Olathe,  81  Kan. 
328,  105  Pac.  521,  rehearing  denied 
In  82  Kan.  4,  107  Pac.  539.  But 
generally  It  Is  held  In  other  states 
that  there  Is  no  municipal  lia- 
bility for  failure  to  furnish  a  safe 
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The  liability  for  defective  streets,  and  the  nature  of 
the  duty  as  governmental  or  corporate,  is  the  subject 
of  the  next  chapter. 

§  2626.  Same — imposed  duties  not  distinguishable  from 
those  voltintarily  assumed. 
In  determining  the  question  of  municipal  liability  for 
torta,  it  is  immaterial  whether  the  governmental  duty 
was  expressly  imposed  on  the  municipality  by  statute  or 
charter  provisions."  Thus,  it  has  been  said,  in  Massa- 
diusetts,  that  "towns  must  maintain  pounds,  guide- 
posts,  and  burial  grounds;  and  may  establish  and  main- 
tain hospitals,  workhouses,  or  almshouses.  *  *  *  In 
all  of  these  cases,  the  duty  Ib  imposed  or  the  authority 
conferred  for  the  general  benefit.  The  motive  and  the 
object  are  the  same,  though  in  some  instances,  the  legis- 
lature determines  finally  the  necessity  or  expediency, 
and  in  others  it  leaves  the  necessity  or  expediency  to  be 
determined  by  the  towns  themselves.  But  when  deter- 
mined, and  when  the  service  has  been  entered  upon, 
there  is  no  good  reason  why  a  liability  to  a  private  ac- 
tion should  be  imposed  when  a  town  voluntarily  enters 

place  to  work  where  a  govern-  considered  as  coafeiring  Buch  a 
mental  duty  Is  InvolTed.  9  S600,  benefit  upon  the  corporation  as 
pott.  will  render  It  liable  to  private  ac- 
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iAfon  such  a  beneficial  work,  and  withheld  when  it  per- 
forms the  service  under  the  requirement  of  an  impera- 
tive law.** " 

§  2627.    Same — ^border  line  cases. 

There  has  been  much  contention  where  two  duties  are 
more  or  less  involved,  the  one  a  governmental  duty  as 
to  which  there  is  no  liability,  and  the  other  a  corporate 
duty  as  to  which  there  is  municipal  liability.  Take  this 
case,  for  example:  Suppose  a  city  hall  is  occupied  in 
part  by  officers  whose  duties  are  strictly  governmental 
and  in  part  by  officers  whose  duties  relate  entirely  to  the 
business  management  of  private  property  of  the  muni- 
cipality from  which  an  income  is  received,  and  a  person 
coining  into  the  building  in  injured,  while  in  the  elevator, 
by  the  negligence  of  the  elevator  pilot  or  because  of  de- 
fects in  the  elevator.  Is  the  municipality  liable!  No 
rule  is  laid  down  for  the  solution  of  such  a  legal  ques- 
tion, although  it  would  undoubtedly  be  held  in  those 
states  where  municipalities  are  held  not  liable  for  negU- 
gence  connected  with  the  city  hall,  that  the  municipality 
was  not  liable  without  regard  to  where  the  person  in- 
jured was  going  or  whether  the  building  was  used  prin- 
cipally for  governmental  or  for  corporate  purposes.^® 
In  Minnesota,  the  city  of  St.  Paul  was  held  not  liable  for 
the  negligence  of  its  elevator  pilot,  or  for  the  negligent 
construction  of  the  entrance  to  an  elevator,  where  the  ele- 
vator was  in  a  courthouse  and  city  hall,  merely  on  the 
theory  that  the  duty  of  providing  and  maintaining  a  city 
hall  was  a  governmental  one.^^  So,  in  New  York,  a  city 
was  held  not  liable  for  injuries  in  a  police  station  caused 
wholly  by  the  negligence  of  the  elevator  pilot  in  leaving 
the  elevator  door  open  when  the  car  had  been  removed  to 
another  floor,^^  but  there  is  much  force  in  the  dissenting 
opinion  of  Justice  Haight  in  that  case  in  which  he  con- 

12.  Tlndley  V.  Salem,  137  Mass.      466,  53  N.  W.   763,   18  L.  R.  A. 
471,  60  Am.  Rep.  289.  151. 

13.  §  2674,  post.  15.    9  2431,  ante,  vol.  5. 

14.  Snider  v.  St.  Paul,  61  Minn. 
6  McQ.  6 
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tended  that  the  elevator  pilot  was  not  dischar^ng  a  gov- 
ernmental fnnction,  although  the  elevator  enabled  the 
polioeman  to  ride  up  and  down,  and  that  inasmuch  as  the 
pOot  was  not  a  policeman  and  had  no  duty  to  perform 
which  pertained  to  a  governmental  function,  the  dty 
should  be  held  liable." 

In  Pennsylvania,  a  comparatively  recent  decision  holds 
a  municipality  liable  for  injuries  resulting  from  the 
negligence  of  an  elevator  pilot,  in  a  city  hall,  where  the 
injured  person  was  on  his  way  to  attend  court  in  the 
building,  without  in  any  way  considering  the  rule  adopted 
in  some  states  that  courthouses  and  city  halls  are  build- 
ings for  governmental  functions  so  that  the  municipality 
is  not  liable  for  torts  in  connection  therewith."  And  in 
Wisconsin  a  municipality  has  been  held  liable  for  negli- 
gence in  the  course  of  construction  of  a  cistern  for  the 
use  of  the  fire  department,  for  protection  against  fire, 
where  it  was  being  done  through  the  municipality's  own 
private  agencies  and  not  through  the  fire  department  or 
its  oflBcers,  or  other  officers  of  the  municipality  whose 
duty  it  was  to  perform  such  work.'®  In  Rhode  Island,  a 
municipality  was  held  liable  for  negligence  in  the  course 
of  constructing  a  city  hall,  resulting  in  an  injury  to  aji 
employee  working  thereon,  without  in  any  way  discuss- 

'  whether  the  building  of  a  city  ball  was  or  was  not  i 
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sewer,  "though  done  to  preserve  health  and  comfort, 
was  not  primarily  in  the  performance  of  the  pnblic  duty 
relating  to  the  preservation  of  health,  but  was  done  in 
the  discharge  of  the  general  duty  of  caring  for  the 
streets*'  and  hence  the  city  was  liable.^^ 

On  the  border  line,  also,  the  Court  of  Appeals  of  New 
York  held  that  the  city  of  New  York  was  not  liable  for 
the  act  of  a  bridge  policeman,  also  xmder  the  duty  of 
closing  doors  on  a  city  railway  over  the  Brooklyn 
Bridge,  in  arresting  one  who  had  assaulted  the  officer  in 
a  mixup  connected  with  getting  into  the  car,  on  the 
theory  that  although  the  latter  be  conceded  to  have  acted 
as  a  servant  in  closing  the  car  door  yet  in  putting  the 
passenger  under  arrest  he  was  acting  in  his  character  of 
poUceman  and  not  within  the  scope  of  any  employment 
as  an  agent  or  servant  of  the  municipality.*^ 

Another  interesting  case  arose  in  Minnesota  where 
horses  on  a  bridge  were  frightened  by  the  blowing  of 
the  steam  whistle  on  the  city  waterworks  building,  in 
order  to  notify  union  men  and  city  employees  that  their 
workday  was  over.  It  was  contended  that  the  city  was 
not  liable  because  in  locating  and  blowing  the  whistle 
the  city  was  exercising  one  of  its  governmental  powers 
in  the  establishment  and  maintenance  of  its  fire  depart- 
ment and  fire  alarm  system,  but  the  federal  court,  per 
Justice  Sanborn,  held  (1)  that  if  the  whistle  had  been 
blown  in  the  exercise  of  the  power  to  protect  against 
fires  the  city  would  not  be  exempt  from  liability  because 
the  blowing  of  it  was  a  public  nuisance,  where  within 
about  a  hundred  feet  from  a  bridge,  and  was  unneces- 
sary, and  (2)  that  the  blast  of  the  whistle  was  not  blown 
by  the  city  in  the  exercise  of  its  power  to  protect  its  in- 
habitants against  fire.** 

Other  cases  of  this  character  are  noted  elsewhere,** 

20.  Per  Justice  Musser  In  Den-      this  point  28  N.  T.  S.  120,  76  Hun, 
ver  V.  Maurer,  47  Colo.  209,  106      390. 

Pac.  875.  22.    Winona  v.  Botzet,  169  Fed. 

21.  WoodhuU  V.  New  York,  150      321,  332-334,  94  C.  C.  A.  563. 

N   Y.  450,  44  N.  B.  1038,  rev'g  on  23.     98  2431,  2432,  ante,  yol.  5; 

9  2643,  post. 
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including  liability  for  defective  hydrants  or  acts  in  con- 
nection therewith.^* 

§  2628.  Legislative,  judicial  and  discretionary  duties  dis- 
tinguished from  ministerial  duties. 
As  a  branch  of  the  rule  of  nonliability  of  municipali- 
ties  for  torts  in  connection  with  the  exercise  of  govern- 
mental functions,  is  the  mle  which  distingnishes  (1) 
ministerial  duties  from  (2)  legislative,  judicial  and  dis- 
cretionary functions.  Where  the  duty  is  not  governmen- 
tal, but  mimsterial  and  absolute,  as  distinguished  from 
legislative,  discretionary,  judicial  or  quasi  judicial,  the 
municipal  corporation  is  liable  for  damages  arising  be- 
cause of  omission  to  perform  it,  or,  for  negligence  in  its 
execution.^"  However,  the  line  between  mimsterial  and 
legislative  or  judicial  duties,  is  sometimes  difficult  to 
draw.*"  "The  distinction  would  seem  to  necessarily  rest 
upon  a  discretion  had  by  the  city  to  discharge  or  not 
discharge  the  duty  because  where  the  duty  is  absolute 
and  imperative  and  the  city  has  no  discretion,  the  duty 
is  ministerial,  its  discharge  not  depending  on  the  exer- 
cise of  judgment,  but  being  required  by  law.  It  is  by 
force  of  this  reason  for  the  distinction  between  ministe- 
rial and  judicial  duties  that  a  duty  which  is  judicial  be- 
fore the  municipality  has  entered  upon  the  performance 
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5413 


judicial  up  to  the  time  that  it  is  determined  to  do  the 
work;  but  when  the  work  is  ordered  the  law  often  re- 
quires that  it  be  done  in  a  particular  manner,  or  that  it 
be  not  done  in  a  certain  way,  and,  therefore,  after  the 
work  is  ordered,  the  duty  of  the  municipality  to  do  the 
work  in  the  maimer  required  and  not  to  do  it  in  the  way 
forbidden,  is  ministerial.  The  municipality  as  to  these 
two  things  has  no  discretion ;  as  to  them  its  judgment  is 
superceded,  controlled  and  directed  by  the  requirements 
of  the  law,  and  its  duty  is  to  comply  with  these  require- 
ments. ' '  2^  And  a  municipal  act  is  not  necessarily  legisla- 
tive because  it  relates  in  a  general  way  to  a  function  of 
government,  but  if  it  substantially  is  of  a  local  or  cor- 
porate nature  it  will  be  classed  as  ministerial.^'^* 

There  is,  however,  a  line  of  authorities  which  hold  that 
municipalities  are  liable  for  the  negligent  performance 
only  of  such  ministerial  public  duties  as  are  imposed 
upon  them  by  law,^®  but  not  for  the  negligent  perform- 
ance of  assumed  duties  which  are  permissive  only;  but 
this  rule  is  rejected  in  other  states  on  the  ground  that  the 
performance  of  both  duties  is  for  the  same  general  pur- 
pose, i.  e.,  the  general  welfare  of  the  community.^® 

As  to  the  second  class,  i.  e.,  judicial,  legislative  and 
discretionary  functions,  the  law  is  well  settled,  the  only 
difficulty  being,  sometimes,  in  its  application.  Judicial 
and  legislative  functions  are  discretionary,  and  there  is 
no  liability  for  failure  to  exercise   them  or   errors   of 


27.  Per  Hall,  J.,  in  Young  v. 
Kansas  City,  27  Mo.  App.  101. 

27a.  BrightweU  v.  Kansas  City, 
153  Mo.  App.  519,  134  S.  W.  87. 

28.  The  ministerial  duty  must 
be  imposed  by  law.  "There  must, 
in  every  case,  be  a  duty,  since 
where  there  is  no  duty  there  can 
be  no  negligence."  Thus,  a  mu- 
nicipality is  under  no  duty  "to 
protect  the  property  of  a  citizen 
from  injury  from  the  waUs  of  an 
adjacent  building  which  the  own- 


er's negligence  has  permitted  to 
become  dangerous."  Anderson  v. 
East,  117  Ind.  126,  128,  129,  19  N. 
E.  726,  2  L.  R.  A.  712,  10  Am.  St. 
Rep.  35. 

29.  Bowden  v.  Kansas  City,  69 
Kan.  587,  593,  77  Pac.  573,  66  L. 
R.  A.  181,  105  Am.  St.  Rep.  187; 
Rhobidas  v.  Concord,  70  N.  H.  90, 
111,  47  Atl.  82,  51  U  R.  A.  381,  85 
Am.  St.  Rep.  604. 

8  2626,  ante. 
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judgment  in  the  exercise  thereof.'"  When  the  mnnicipal 
council  actB  in  its  legislative  capacity  for  governmental 
purposes,  the  municipality  is  no  more  liable  than  the 
state  would  be  for  similar  action  taken  by  the  le^la- 
ture."  Likewise,  a  municipality  is  not  liable  for  a  fail- 
ure to  exercise  powers  intrusted  to  the  judgment  and 
discretion  of  its  proper  authorities,  or  for  errors  com- 
mitted in  their  exercise,*' 


80.  Local  affairs  ore  generaUr 
estruBted  to  local  autborlties 
while  general  affairs  are  left  to 
the  state  leslalature,  although  mu- 
nicipalities are  given  certain 
limited  goTernmental  powers,  to 
be  exercised  on  behalf  of  the  state 
for  the  public  welfare;  and  the 
manner  and  extent  to  which  legls- 
latlre  and  governmental  powers 
BO  delegated  for  the  public  good 
are  to  be  exercised,  must  rest.  In 
a  large  measure,  In  their  judgment 
and  discretion,  and.  acting  as 
state  Instrumental! ties  they  can- 
not be  held  liable  to  Individuals 
for  a  defect  or  negligence  In  the 
execution  ol  such  powers,  unless 
a  right  of  action  Is  given  by  stat- 


Indiano.  Vaughtman  v.  Water- 
loo, 14  Ind.  App.  649,  43  N.  B. 
47G;  SUckhouee  r.  Latarette,  2ft 
Ind.  17,  89  Am.  Dec.  450;  Brlnk- 
meyer  v.  Evansvllle,  29  Ind.  187. 

Maine.  Kelley  v.  PorUand.  100 
Me.  260,  61  AU.  ISO. 

Minnesota.  Claussen  v.  Lnverne^ 
103  Minn.  491,  115  N.  W.  643,  16 
L.  R.  A.  (N.  S.)  698. 

Mitiouri.  Carroll  t.  St.  Lonls, 
4  Mo.  App.  191. 

Nortn  Carolina.  Rosenbaum  v. 
Newbern.  118  N.  C.  83,  24  S.  EL  1. 
32  L.  R.  A.  123;  Hill  v.  Charlotte, 
73  N.  C.  65,  ZI  Am.  Rep.  461. 

But  see  Oordon  v.  Omaha,  71 
Neb.  B70,  99  N.  W.  842,  the  au- 
thorlty  of  which  Is  doubtful. 
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This  applies,  inter  alia,  to  the  enforcnement  of  police 
regulations.'^  Thus,  there  is  no  municipal  liability  for 
omission  to  keep  the  peace  or  failure  to  exercise  the  po- 
lice power  generally ;  for  neglect  to  make  public  improve- 
ments, such  as  to  grade  streets,  construct  sewers,  drains, 
etc.,  improve  harbors,  maintain  market  houses,  public 
baths,  hospitals  and  eleemosynary  institutions.'*  And 
a  municipality  may  exercise  its  discretion  to  grade  and 
prepare  for  use  only  the  wagon  roadway  in  part  of  a 
street,  and  it  need  not  grade  and  improve  the  entire 
width  of  the  street  nor  build  sidewalks  thereon,  and 
therefore  is  not  liable  in  damages  for  not  having  done 

B0.»» 

Other  examples  of  nonliability,  based  on  this  ground, 
besides  the  failure  to  order  public  improvements,' •  are 
the  failure  to  abate  nuisances,'''^  the  grantuig,  refusal  or 
revocation  of  licenses,"  and  the  failure  to  enact  or  en- 
force ordinances.'* 

§  2629.    Same — ^judicial  acts. 

A  municipality  is  not  liable  for  imprisonment  because 
of  an  irregular,  erroneous  or  even  void  judgment,  since 
errors  in  judgment  on  the  part  of  officers  exercising  judi- 


to  remove  this  hulk,  and  In  so 
doing  had  carelessly  left  it  in 
an  exposed  position,  by  reason 
whereof  the  plaintifTs  steamer 
had  run  against  it  and  was  in- 
jured, they  might  well  have  claim- 
ed damages  for  such  negligence. 
But  until  they  had  assumed  the 
responsibility  of  removing  the 
wreck  we  cannot  hold  that  they 
were  bound  to  remove  it,  any 
more  than  to  remove  the  sand  bar 
at  the  mouth  of  the  harbor,  or  to 
remove  drift  wood  from  the  North 
Branch  ten  miles  above  the  city." 
Failure  to  properly  maintain  a 
reservoir  "to  supply  water  in 
case    of    fire,"    rule    applied    to. 


Grant  v.  Erie,  69  Pa.  St.  420,  8 
Am.  Rep.  272. 

33.  Henkel  v.  Detroit,  49  Mich. 
249,  13  N.  W.  611,  43  Am.  Rep. 
464. 

8§  2630,  2631,  post. 

34.  Woods  V.  KanasLs  City,  68 
Mo.  App.  272,  279;  Young  v.  Kan- 
sas City,  27  Mo.  App.  101;  Hinds 
V.  Marshall,  22  Mo.  App.  208. 

35.  Ely  V.  St.  Louis,  181  Mo. 
723,  729,  730,  81  S.  W.  168. 

§  2742,  po8t. 

36.  §S  2634,  2735,  2746,  2691, 

P08t. 

37.  §  2641,  post.  . 

38.  9  2632,  post, 

39.  8  2631,  post. 


Municipal  Cobporations. 


cial  functions  dft  not  render  a  municipality  liable.*"  An 
error  of  a  court  in  rendering  judgment  is  an  exercise  of 
indicial  power,  for  which  a  municipality  is  not  liable, 
at  least  where  no  corruption  or  malice  is  imputed,*^ 

g  2630.     Same— exercise  of  police  power. 

The  law  is  well  settled  that  the  police  regulations  of 
a  iDimicipality  are  not  made  or  enforced  in  the  inter- 
ests of  the  local  corporation  in  Its  private  capacity  but 
in  the  interests  of  the  public,  and  that  a  municipal  cor- 
poration is  not  liable  for  the  acts  of  its  oflScers  in  at- 
tempting to  enforce  police  regulations.*^  This  applies 
not  only  to  policemen  but  to  any  other  oflBcers,  inclnd- 
ing  health  officers  and  the  like,  who  may  attempt  to  en- 
force police  regulations.  And  police  regulations  indnde 
the  making  and  enforcement  of  all  such  laws,  ordinances 
and  regulations  as  pertain  to  the  comfort,  safety,  health, 
convenience,  good  order  and  welfare  of  the  public,  and 
all  persons  officially  charged  with  the  execution  and  en- 
forcement of  such  police  ordinances  and  regulations  are, 
quoad  hoc,  police  officers.*' 


40.     Bartlett  t.  ColumbuB,   101 
a&.  300,  ZS  S.  E.  S99,  44  L.  R.  A. 

795,  and  note. 


Blake  T.  Pontlac,  49  111.  App.  543; 
Culver  T.  Streator,  130  HI.  238,  SS 
N.  E.  810,  6  L.  R.  A.  270. 
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If  an  officer  or  agent  of  a  municipality  is  engaged  in 
the  execution  of  police  powers  or  regulations, — the  term 
police  power  being  used  in  its  broad  sense  as  extending 
to  all  matters  affecting  the  peace,  order,  health,  morals, 
convenience,  comfort  and  safety  of  its  citizens, — ^*  the 
municipality  is  not  liable  for  tiieir  torts  in  connection 
therewith,  unless  such  liability  is  imposed  by  statute.**^ 
For  instance,  where  a  municipality,  in  the  exercise  of 
its  police  power,  employs  a  person  to  cut  the  weeds  and 
grass  in  an  alley,  the  municipality  is  not  liable  for  his 
negligence  in  operating  the  mower,  resulting  in  personal 
injuries.*® 

§  2631.    Same — ^failure  to  pass  or  to  enforce  ordinances. 

The  enactment  of  ordinances  is  a  governmental  func- 
tion as  is  the  enforcement  thereof.* "^  The  ^'failure  to 
pass  a  needful  law  or  ordinance  is  plainly  the  omission 
by  the  state,  or  city  as  an  agency  thereof,  of  a  public 


44.    9  889,  ante,  vol.  3. 

4R.  Police  power,  not  liable  for 
improper  or  negligent  exercise 
thereof. 

Illinois.  Robertson  v.  Marion, 
97  m.  App.  332. 

Indiana.  Cummins  v.'  Seymour. 
79  Ind.  491,  41  Am.  Rep.  618. 

Kansas.  CaldweU  v.  Prunelle, 
67  Kan.  511,  46  Pac.  949. 

Michigan.  Pontiac  y.  Carter,  32 
Mich.  164. 

Pennsylvania.  Betham  v.  Phila- 
delphia, 196  Pa.  302,  46  Atl.  448. 

46.  McFadden  -v.  Jewell,  119 
la.  321,  93  N.  W.  302,  60  L.  R.  A. 
401,  97  Am.  St.  Rep.  321. 

47.  "Making  and  enforcing  or- 
dinances regulating  the  use  of 
streets  brings  into  exercise  gov- 
ernmental, and  not  corporate, 
powers,  and  the  authorities  are 
weU  agreed  that  for  a  failure  to 
exercise    legislatiye,    Judicial,    or 


executive  powers  of  government 
there  is  no  liability."  Failure  to 
enforce  ordinances  as  to  the  uso 
of  streets  might  be  distinguished 
from  the  failure  to  enforce  other 
ordinances  in  the  exercise  of  po- 
lice power,  on  the  ground  that 
the  city  is  under  obligation  to 
maintain  its  streets  in  safe  con- 
dition; yet,  as  seen  above,  even 
in  cases  of  this  sort  the  liability 
for  failure  to  enforce  ordinances 
is  usually  denied.  When  this  ele- 
ment of  the  obligation  to  provide 
for  the  safety  of  its  streets  or 
other  public  premises  is  absent, 
the  exemption  of  the  city  for  fail- 
ure to  enforce  ordinances,  unless 
it  is  taken  away  by  statute,  seems 
to  be  established  by  the  over- 
whelming weight  of  authority. 
Jones  V.  Williamsburg,  97  Va.  722, 
34  S.  B.  883,  47  L.  R.  A.  294, 
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governmental  duty,  for  which  no  action  lies."'"  And 
a  municipality  ia  not  liable  either  for  failure  to  enact 
ordinances  or  for  failure  to  enforce  ordinances  which 
have  been  enacted/"  although  the  Maryland  courts  hold 


48.  Jones  t.  WllllamGburg,  97 
Va.  732,  34  S.  B.  SS3,  47  L.  R.  A. 
294. 

HorM  racing  on  street*,  not 
liable  tor  failure  to  proMblt  by 
onHmmce.  Morth  t.  Klugflsber, 
2S  Okla.  602,  9S  Pac.  436,  18  L.  R. 
A.    (N.  S.)    123S. 

49.  Colorado.  Vermuth  t. 
Denver,  19  Colo.  App.  473,  76  Pac 
6S9. 

Otorgia.  Tarbutton  t.  Tennllle, 
110  Go.  90.  36  S,  E.  282;  Collins 
V.  BaTannah,  77  Oa,  746;  RlTers 
T.  Augusta,  66  Oa.  376,  3S  Am. 
Rep.  787;  Forayth  v.  Atlanta,  4B 
Oa.  162,  12  Am.  Rep.  676. 

JlHnoia.  Odell  v.  Schroeder,  68 
111.  363. 

Indiana.  Wbeeler  t.  Plrmoutb, 
116  Ind.  168,  18  K.  E.  632,  9  Am. 
8t  Rep.  837;  Fltcli  t.  Seymour 
Water  Co.,  139  Ind.  214.  37  N.  E, 


MUsottri.  Ryan  v.  Kanus  Clt7. 
332  Mo.  471,  483,  134  S.  W.  666. 
986;  Horan  t.  Pullman  Car  Co„ 
134  Mo.  641,  661,  36  S.  W.  66ft, 
33  L.  R.  A.  756,  66  Am.  SL  Rep. 
643;  SaUee  v.  St.  Louli,  153  Mo. 
616,  64  S.  W.  468;  Bati  y.  Ca- 
Tanagb,  137  Mo.  503,  S8  B.  W. 
1104,  59  Am.  St  Rep.  604;  Har- 
mait  r.  St.  Louis,  137  Mo.  494,  88 
S.  W.  1102;  Moore  v.  Cap«  Qti^ 
ardeau,  103  Mo.  470,  476,  16  8.  W. 
766. 

North  Carolina.  Hull  t.  Rox- 
boro.  142  N.  C.  463,  56  S.  B.  851. 

Ohio.  Mansfield  y.  Brlstor,  76 
Oblo  St  270,  81  N.  B.  681,  10 
L.  R.  A.  (M.  S.)  806;  Custer  t. 
New  Pblladelptaia,  20  Ohio  CIr.  Ct 
R.  177.  11  Oblo  Cir.  Dec  9. 

Oklahoma.  Marth  y.  Kingfisher, 
23  Okla.  603,  98  Pac.  436,  18  L.  R. 
A.  (N.  S.)   1338. 
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the  contrary.'®  But  this  general  statement  has  been 
deemed  misleading  by  that  eminent  law  writer,  the  late 
Judge  Thompson,*^  in  so  far  as  it  applies  to  corporate 
as  distinguished  from  governmental  functions. 

This  rule  of  nonliability  applies  although  the  charter 
makes  it  the  duty  of  the  mayor,  councilmen  and  chief  of 
police  to  enforce  diligently  all  ordinances  the  council 
may  enact.**    So  it  is  also  held  that  there  is  no  liability 


their  enforcement,  though  such 
neglect  results  In  injuries  to  pri- 
vate persons,  which  would  other- 
wise not  have  happened."  Munic- 
ipalities "do  not  become  insurers 
of  the  property  within  their  cor- 
porate limits  from  destruction  by 
reason  of  the  neglect  or  refusal 
of  their  ofAcers  and  agents  to  en- 
force their  ordinances."  Hines  ▼. 
Charlotte,  72  Mich.  278,  283,  284. 
40  N.  W.  333,  1  L.  R,  A.  844. 

No  liability  for  failure  to  en- 
force ordinance  as  to  storing  in- 
flammable oU.  Roberts  v.  Cin- 
cinnati, 6  Ohio  Dec.  361. 

City  not  liable  for  failure  to 
exercise  its  charter  power  to  abate 
nuisances  nor  for  failure  to  en- 
force ordinance  forbidding  nui- 
sances unless  by  such  failure  a 
public  nuisance  is  created,  as  by 
rendering  streets  unsafe  and  dan- 
gerous. Miller  V.  Newport  News, 
101  Va.  432,  44  S.  B.  712,  and  see 
8  2641,  post. 

Duty  imposed  by  statute.  Bal- 
timore y.  Marriott,  9  Md.  160,  66 
Am.  Dec.  326;  Pittsburgh  y.  Grier, 
22  Pa.  St.  64,  60  Am.  Dec.  65. 

Repeal  of  franchise  ordinance. 
A  municipality  may  repeal  a 
street  railroad  franchise  ordi- 
nance without  becoming  liable  in 
any  manner,  where  it  is  not  con- 
cerned in  its  priyate  capacity  in 


such  franchise.  Edson  y.  Olathe, 
81  Kan.  328,  105  Pac.  521,  rehear- 
ing denied  in  82  Kan.  4,  107  Pac. 
539. 

50.  In  Maryland,  it  is  held 
that  merely  passing  ordinances 
for  the  public  good  and  to  protect 
persons  and  property,  is  not  suf- 
ficient, but  the  municipality  must 
in  addition  make  a  yigorous  at- 
tempt to  enforce  them.  Hagers- 
town  y.  Klotz,  93  Md.  437,  49  Atl. 
836,  54  L.  R.  A.  940,  86  Am.  St. 
Rep.  437  (person  knocked  down 
by  bicycle),  and  cases  cited;  State 
y.  Miller,  194  Fed.  775,  781;  Hayre 
de  Grace  y.  Fletcher,  112  Md.  562, 
77  Atl.  114. 

When  a  municipal  corporation 
has  powers  conferred  upon  it  to 
be  exercised  for  the  public  good, 
the  exercise  of  the  powers  is  not 
merely  discretionary,  but  impera- 
tive. The  municipal  corporation 
will  be  liable  for  a  failure  to  en- 
force them  to  any  one  receiying 
damages  therefrom,  who  is  him- 
self not  in  fault.  Cochrane  y. 
Frostburg,  81  Md.  54,  31  Atl.  703, 
27  L.  R.  A.  728,  48  Am.  St.  Rep. 
479.  See  also,  Baltimore  y.  Mer- 
riott,  9  Md.  160,  66  Am.  Dec.  826. 

51.  Thomp.,  Neg.,  yol.  5,  fi 
5789. 

52.  Veraguth  y.  Denyer,  19 
Colo.   App.   473,  76  Pac.  689. 
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arismg  from  the  fact  tiiat  an  ordinance  has  been  sus- 
pended." Likewise,  there  is  generally  no  liability  even 
though  the  ordinances  relate  to  the  use  of  streets,  pro- 
vided the  failure  to  pass  or  enforce  an  ordinance  does 
not  result  in  an  actionable  defect  in  a  street  or  the  crea- 
tion of  a  nuisance."* 

To  illustrate,  municipal  liability  is  denied  for  failure 
to  enforce  such  ordinances  as  the  following:  ordinance 
forbidding  the  unlawful  use  of  the  streets,  as  by  coast- 
ing, (unless  such  use  amounts  to  the  maintenance  of  a 


53.  FIfleld  V.  Fboenix,  1  Arii. 
283,  38  Pac  916,  24  L.  R.  A.  430 
(ordinance  forbidding  discharge 
of  fireworks) ;  Hill  r.  Cbarlotto, 
72  N.  C.  55,  il  Am.  Rep.  4G1  (or- 
dinance   forbidding   firecrackers). 

G4.  Tbe  rule  tliat  a  municipal 
corporation  Is  not  liable  for  the 
non-exercise  of  Its  legislative  pow- 
ers, or  for  failure  to  enforce  its 
ordinances,  should  be  reasonably 
applied.  If  the  city  permits  some- 
thing to  exist  on  its  streeti  and 
pu&Kc  way*,  bj'  license  or  other- 
wise, which  constitutes  a  nuisance 
which    may    Berloualy    Inter- 


acting  under  authority  of  a  city 
ordinance.  Spelr  v.  Brooklyn,  139 
N.  T.  6,  34  N.  E.  727.  21  L.  R.  A. 
641,  36  Am.  St.  Rep.  664. 

Prior  to  this  decision  the  same 
court  held  that  the  granUng  of  % 
license,  even  though  authorised  by 
ordinance,  to  an  Individual,  per- 
mitting him  to  keep  wagons  on 
the  highway,  and  a  person  pass- 
ing under  one  of  them  was  dam- 
aged by  its  falling  upon  him  be- 
wuae  of  the  collision  of  the  wagon 
In  question  with  an  ice  wagon 
properly  passing  along  the  street, 
?nder  the  city  liable. 
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public  nuisance) ;  ^'^  ordinance  prohibiting  swine,  cattle 
or  other  animals  from  running  at  large  ;^®  ordinance  as 
to  erection  of  wooden  buildings  within  certain  limits ;  ^'^ 
ordinance  forbidding  the  use  of  fire  works  within  the 
corporate  limits;^®  ordinance  directing  the  city  to  re- 
move obstructions  in  a  navigable  river.*^®  Likewise  the 
same  rule  has  been  enforced  with  respect  to  failure  to 
enact  and  enforce  ordinances  to  prevent  riding  of  bicy- 
cles on  sidewalks.^ 


65.  Lafayette  y.  Timberlake, 
88  Ind.  330;  Faulkner  y.  Auronit 
83  Ind.  130,  44  Am.  Rep.  1;  Bur- 
ford  Y.  Grand  Rapids,  63  Mich.  98, 
IS  N.  W.  571,  61  Am.  Rep.  106. 

8    2771,    post. 

56.  Collins  Y.  SaYannah,  77  Oa. 
745;  RlYers  y.  Augusta,  65  Oa. 
376,  38  Am.  Rep.  787;  LeYy  y. 
New  York,  1  Sandf.  (N.  Y.)  466; 
Kelley  y.  Milwaukee,  18  Wis.  83. 

Killing  vicious  dogs.  The 
adoption  of  an  ordinance  requir- 
ing the  marshal  and  police  officers 
of  a  municipality  to  take  up  or 
kill  Ylclous  dogs  found  running 
at  large  In  the  street  Is  the  exer- 
cise of  a  gOYemmental  power  and 
In  the  absence  of  statute  the  mu- 
nicipality Is  not  liable  for  failure 
to  enforce  such  ordinance.  Ad- 
dlngton  Y.  Littleton,  60  Colo.  623, 
115  Pac.  896,  34  L.  R.  A.  (N.  S.) 
1012. 

57.  Harman  y.  St  Louis,  137 
Mo.  494,  38  S.  W.  1102;  Forsyth 
Y.  Atlanta,  46  Oa.  162,  12  Am. 
Rep.  676. 

68.  Arizona.  Flfleld  y.  Phoenix, 
4  Ariz.  283,  36  Pac.  916,  24  L.  R. 
A.  430. 

Iowa.  Ball  y.  Woodbine,  61  la. 
S3,  16  N.  W.  846,  47  Am.  Rep. 
806. 


Massachusetts.  Morrison  y.  Law- 
rence, 98  Mass.  219. 

North  Carolina.  Hill  y.  Char- 
lotte, 72  N.  C.  65,  21  Am.  Rep. 
451;  LoYe  y.  Raleigh,  116  N.  C. 
296,  21  S.  E.  503,  28  L.  R.  A.  192. 

Ohio.  Robinson  y.  OreeuYllle, 
42  Ohio  St.  625,  630,  51  Am.  Rep. 
857. 

Pennsylvania.  McDade  y.  Ches- 
ter, 117  Pa.  St.  414,  12  Atl.  421, 
2  Am.  St.  Rep.  681;  Norrlstown 
Y.  Fitzpatrlck,  94  Pa.  St  121,  39 
Am.  Rep.  771. 

West  Virginia.  Bartlett  y. 
Clarksburg,  45  W.  Va.  393,  31  S. 
E.  918,  43  L.  R.  A.  295,  72  Am. 
St.  Rep.  817. 

Wisconsin.  See  Aron  y.  Wau- 
sau,  98  Wis.  592,  74  N.  W.  354, 
40  L.   R.  A.   733. 

9  2660,  post. 

59.  Coonley  y.  Albany,  10  N. 
Y.  S.  612,  67  Hun,  327. 

60.  Tarbutton  y.  Tennllle,  110 
Ga.  90,  36  S.  E.  282;  Mlllett  Y. 
Princeton,  167  Ind.  682,  79  N.  B. 
909;  Rogers  y.  Binghamton,  92  N. 
Y.  S.  179,  101  N.  Y.  App.  DIy.  352, 
ard  In  186  N.  Y.  595,  79  N.  B. 
1115;  Walker  y.  New  York,  95  N. 
Y.  S.  121,  107  N.  Y.  App.  DIy. 
351;  Bryant  y.  Orangeburg,  70  S. 
C.   137,   49   S.   E.   229;    Jones   y. 
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§  2632.    Same — granting,  refusing  or  revoking  licetue. 

A  municipality  is  not  liable  in  damages  for  the  wrong- 
ful refusal  of  its  officer  to  issue  a  license,"*  at  least  if  the 
granting  of  a  license  is  discretionary."^  Likewise,  a 
municipality  is  not  liable  "for  losses  consequent  on  it 
having  misconstrued  the  extent  of  its  powers  in  granting 
a  license  which  it  had  not  authority  to  grant"  without 
taking  a  bond  which  "its  own  ordinances  had  been  sup- 
posed to  require,  and  which  might  protect  those  who 
transacted  business  with  the  person  acting  under  the 
license." "'  So  a  municipality  is  not  liable  in  damages  for 
revoking  a  license,  even  where  without  any  just  cause,** 
especially  where  the  revocation  is  void."  And  where  a 
municipality  has  granted  a  permit  to  erect  a  manufac- 
tory on  a  certain  lot,  with  the  knowledge  that  steam 
power  would  be  necessary  to  run  the  machinery,  the 
modification  of  such  permit  after  the  building  was 
erected,  by  forbidding  the  use  of  a  steam  engine  therein, 
does  not  make  the  municipality  liable,  since  it  may  abate 
a  nuisance.** 

In  granting  a  franchise  to  a  street  railway  company 
to  use  the  streets  of  a  municipality,  it  acts  in  a  purely 
governmental  capacity,*^  and  this  is  equally  true  as  to 
the  repealing  of  a  franchise  to  use  the  streets.** 
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was  held  liable  for  the  loss  of  property  by  an  explosion 
of  gunpowder  which  resulted  from  the  lunacy  of  a  drug- 
gist to  whom  the  common  council  had  granted  a  license 
with  knowledge  at  the  time  that  he  was  insane.** 

In  Massachusetts,  it  is  held  that  a  licensing  board, 
**  whether  a  special  commission,  or  the  mayor  and  alder- 
men or  the  selectmen,  do  not  act  as  the  agents  of  the 
city  or  town,  but  as  public  oflScers  specially  designated 
in  that  behalf,  and,  in  the  absence  of  any  statute  to  the 
contrary,  the  city  or  town  is  not  answerable  for  their 
acts  as  such  oflScers/*''^ 

§  2633.     Defects  in  plan  of  construction. 

There  is  a  more  or  less  apparent  conflict  in  the  deci- 
sions in  regard  to  the  liability  of  municipal  corporations 
for  injuries  resulting  from  defective  plans  adopted  by 
them  in  constructing  public  buildings  or  improvements, 
including  streets,  sidewalks,  sewers,  etc.  The  laws  as 
to  liability  for  defective  plans  for  sewers  is  treated  here- 
after in  another  section.''^  Some  of  the  decisions  seem 
to  hold  flatly,  without  qualification,  that  there  is  no  lia- 
bility for  defects  in  plans.''^     Immunity  from  liability 


69.  Cole  v.  Nashville,  4  Sneed 
(Tenn.)   162. 

70.  McGinnis  v.  Medway,  176 
Mass.  67,  68,  57  N.  B.  210. 

71.  99   2693,  2694,  post. 

72.  Augusta  v.  Little,  115  Ga. 
124,  41  S.  B.  238;  Urquhart  v. 
Ogdensburg,  91  N.  Y.  67,  71,  43 
Am,  Rep.  91,  97  N.  Y.  238;  Monk 
V.  New  Utrecht,  104  N.  Y.  552, 
11  N.  B.  268;  Owen  v.  New  York, 
126  N.  Y.  S.  38,  141  App.  Dlv. 
217,  221;  Roch  v.  Ogdensburg,  30 
N.  Y.  S.  450,  80  Hun,  467;  Rhine- 
lander  V.  Lockport,  14  N.  Y.  S. 
850,  60  Hun,  582. 

Plan  for  sidewalk.  In  decid- 
ing to  construct  a  very  smooth 
sidewalk,  a  municipality  acts  in 
a   Judicial    capacity    and    is    not 


liable  to  one  injured  by  slipping 
on  the  sidewalk.  Austin  y.  Dun- 
kirk, 124  N.  Y.  S.  248,  140  App. 
Div.  44. 

Comfort  stations,  rule  applied 
to.  Pitman  v.  New  York,  125  N. 
Y.  S.  941,  141  App.  Div.  670. 

In  Connecticut,  under  the 
statute,  the  neglect  on  which  an 
action  is  founded  must  be  a  neg- 
lect of  repair;  and  a  defect  In  the 
plan  upon  which  the  highway  was 
constructed  is  not  within  the  stat- 
ute. Hoyt  V.  Danbury,  69  Conn. 
341,  37  Atl.  1051. 

In  Michigan,  the  early  cases 
denied  municipal  liability  for  de- 
fects in  plans.  Detroit  v.  Beck- 
man,  34  Mich.  125,  22  Am.  Rep. 
507:   Lansing  v.  Toolan,  37  Mich. 
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is  sometimes  placed  on  the  KTonnd  that  miiiucipalitie& 
are  in  the  exercise  of  legislative  power  in  the  adoption 


1G2.  See  also  Sblppr  v.  An  Sable, 
fiS  Mtch.  494,  32  N.  W.  741;  DstIb 
T.  JackBOD,  61  MIclk.  530,  28  N.  W. 
GZS.  But  later  declslona,  render- 
ed Bince  the  enactment  of  tbe  stat- 
ute maUng  municlpalltleB  liable 
lOr  defects  In  streets,  seem  to  bave 
oTermled  tbe  earlier  decleioua. 
Malloy  V.  Walker  Tp.,  77  Mich. 
4*8,  43  N.  W.  1012,  6  L.  R.  A. 
696,  and  see  Sebert  t.  Alphena,  7S 
Hlch.  165,  43  N.  W.  lOOg.  And 
It  has  been  held  that  the  Btatute 
applies  to  defect  of  plan.  Scbrader 
V.  Port  Huron,  106  Mich.  173,  176, 
63  N.  W,  964.  In  anotber  case, 
a  distinction  was  drawn  between 
governmental  and  corporate  func- 
tions, and  it  was  held,  as  to  tbe 
building  of  a  market  house,  that 
a  "city  must  be  held  to  tbe  same 
degree  of  care,  not  only  In  tbe 
construction,  bat  In  the  plan  of 
the  construction  Itself,  as  would 
a  private  corporation  or  an  Indi- 
vidual." Barron  v.  Detroit,  94 
Mich.   601.   606.   64   N.   W.   273,   19 


He  work  (wbetber  It  be  of  pnrely 
local  or  general  Interest)  can  be 
arranged.  These  are  questions 
which  call  Into  force  tbe  govern- 
mental powers  of  tbe  corporations. 
They  concern,  ordinarily,  tbe  ez- 
pedfeucy  of  doing  the  proposed 
work,  and  tbe  general  manner  In 
which  it  shall  be  done.  And  upon 
these  and  similar  qnestlons  mu- 
nicipal corporations  act  without 
responsibility.  It  is  for  them  to 
decide  In  what  manner  they  shall 
exercise  tbelr  discretionary  and 
judicial  powers,  and  they  Incor 
no  liability  because  of  their  deci- 
sions upon  these  questions.  Thus, 
in  regard  to  drains  and  sewers, 
it  ts  ordinarily  for  the  corpora- 
tion to  decide  when  It  shall  have 
a  system  of  drainage  and  sewer- 
age, bow  estenalve  the  syatem 
shall  be,  and  what  amount  of 
money  tbe  corporation  shall  ex- 
pend on  it.  These  are  questions 
within  tbe  province  of  the  munlc- 
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of  plans  for  local  improvements,''*  and  sometimes  on 
the  ground  that  the  exercise  of  the  power  to  make  local 
improvements  is  judicial  or  gi^o^i-judicial,  and  hence  the 
municipality  is  not  responsible  for  errors  of  judgments* 
However,  to  be  immune  from  liability,  the  plan  must 
be  one  formally  adopted  by  the  municipality  itself, 
since  the  rule  should  not  be  extended.''^ 

The  rule  generally  adopted,  however,  although  there 
is  some  conflict  even  among  the  cases  holding  that  there 
is  a  liability  for  defective  plans, — and  the  one  which 
is  consonant  with  reason, — ^is  that  a  municipality  is  not 
liable  for  mere  errors  in  judgment  in  adopting  plans,^® 
but  is  liable  if  the  municipality  has  been  negligent  in 
adopting  defective  plans,  especially  if  the  result  is  a 
dangerous  condition  in  a  streetJ'' 


W.  571,  and  Qoodnow,  Home  Rule, 
pp.  127,  128. 

The  rule  that  when  a  city 
undertakes  the  execution  of  pub- 
lic work,  it  is  liable  for  negligence 
in  the  performance  of  such  work 
does  not  usually  apply  to  defec- 
tive legislation.  Sazton  v.  St. 
Joseph,  60  Mo.  153. 

73.  Detroit  v.  Beckman,  34  Mich. 
125,  22  Am.  Rep.  507. 

74.  Urquhart  v.  Odensburg,  91 
N.  Y.  67,  43  Am.  Rep.  91. 

75.  CoUett  V.  New  York,  64  N. 
Y.  S.  693,  51  App  Div.  394,  398; 
Urquhart  v.  Ogdensburgh,  97  N. 
Y.  238;  Brown  v.  Syracuse,  28  N. 
Y.  S.  792,  77  Hun,  411;  Ford  v. 
Des  Moines,  106  la.  94,  75  N.  W. 
630. 

No  plan  adopted  where  the  de- 
sign is  left  to  the  whim  or  fancy 
of  a  single  individual.  Hodges  v. 
Waterloo,  109  la.  444,  449,  80  N. 
W.  623. 

Necessary  that  board  have  the 
exact  matter  under  consideration, 

6  McQ.  6 


and  expressly  order  the  thing  to 
be  done,  after  due  deliberation. 
Gould  V.  Topeka,  32  Kan.  485,  4 
Pac.   822,  49  Am.  Rep.   496. 

If  no  general  plan  of  improve- 
ment has  been  presented  to  and 
adopted  by  the  council,  defect 
rv^^garded  as  one  of  construction 
rather  than  plan.  White  v.  Trini- 
dad, 10  Colo.  App.  327,  52  Pac.  214; 
Clark  V.  Chicago,  Fed.  Cas.  No. 
2,817,  4  Biss.  486. 

76.  Chicago  v.  Norton  Milling 
Co..  97  111.  App.  651;  North  Ver- 
non  V.  Voegler,  103  Ind.  314,  2 
N.  E.  821;  Giaconi  v.  Astoria,  60 
Ore.  12,  113  Pac.  855,  118  Pac. 
180,  37  L.  R.  A.   (N.  S.)   1150. 

77.  Alabama,  Birmingham  y. 
Lewis,  92  Ala.  352,  9  So.  243. 

Illinois.  Chicago  v.  Seben,  165 
111.  371,  46  N.  E.  244,  56  Am.  St 
Rep.  245. 

Iowa.  Ferguson  v.  Davis  Coun- 
ty. 57  la.  601,  608,  10  N.  W.  906 
(bridge) ;  Kendall  v.  Albia,  73  la. 
241,  34  N.  W.  833. 
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This  rale  is  also  applied  to  defects  in  plans  for  the 


Sentttck]/-  Breckmaa  v.  Cor- 
lugtos,  143  Kj.  444,  136  B.  W. 
S65. 

Uinneaota.  Btjb\  t.  Waterrllle, 
E7  Minn.  116,  GS  N.  W.  817,  47  Am. 
St.  Rep.  596. 

UiMOVTi.  ElndB  t.  Marsball,  32 
Mo.  App.  308. 

Sebraska.  Plalnvlew  v.  Ueudel- 
Bon,  65  Neb.  86,  90  N.  W.  966. 

Ohio.  Circlavllle  t.  Sohn.  69 
Ohio  St  385,  G3  N.  B.  788,  69 
Am.  St  Rep.  777;  Darton  t. 
Pease.  4  Ohio  St.  80,  96. 

TexM.  BeltOQ  t.  Turner  (Tex. 
CiT.  App.),  27  S.  W.  831. 

Wtwhington.  Stone  v.  Seattle, 
30  Wash.  66,  70  Pac  219,  67  U  R. 
A.  26B. 

See  also  Wilson  t.  Atlanta,  60 
Oa.  473;  White  t.  Ballard,  19 
Wash.  284,  63  Pac.  169;  Prldeaux 
V  Mineral  Poflit,  43  Wise.  513.  28 
Am.  Rep.  668. 

Negligent  plan  of  construction. 
"The  authorities  o(  a  municipality 
may,  tree  from  interference,  de- 
termlce     whether 


care  in  providing  a  plan,  u  well 
as  In  doing  the  work."  Per  ES- 
llott  C.  J.,  In  Terre  HauU  v.  Hud- 
nut  112  Ind.  642,  644,  13  N.  EL 
686. 

"Any  particular  plan  that  may 
be  adopted  must  be  a  reasonable 
one,"  says  the  Court  of  Appeals  of 
Maryland,  "and  the  manner  of  Its 
execution  thence  becomes,  with 
respect  to  the  right  of  the  citizens, 
a  mere  ministerial  duty."  Hiteh- 
Ins  V.  Frostburg.  68  Md.  100,  11 
AU.  82G,  6  Am.  St  Rep.  422. 

Custom.  It  Ifl  no  defense  that 
the  Bidenalk  was  constructed  in 
the  manner  customarily  adopted 
by  the  municipality.  Weber  t. 
Creston,  75  la.  16,  39  N.  W.  126. 

Ohio.  "Liable  for  injuries 
caused  by  a  dangerous  defect  or 
obstruction  tn  a  street  or  side- 
walk wblch  It  suffers  to  remain 
after  reasonable  notice  of  Ita  ex- 
iBtence,  although  tt  arose  In  the 
construction  or  alteration  of  the 
etreet  or  sidewalk  In  accordance 
dopted    by   the   i 
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constraction  of  bridges,  and  the  mtmicipality  is  liable 


that  engineering  skill  might  have 
devised.  Robinson  v.  Norwood,  27 
Pa.  Super.  Ct.  481.  Need  not  be 
the  best  and  safest  plan,  if  rea- 
sonably safe.  Red  v.  Tarentum, 
213  Pa.  357,  62  AU.  928. 

A  well  paved  street,  forty  feet 
wide  in  the  center,  with  twenty- 
two  feet  on  each  side  with  a  rise 
of  from  twelve  to  eighteen  inches, 
is  not  unsafe  so  as  to  show  negli- 
gence. Johnson  v.  Philadelphia, 
139  Pa.  646,  21  AU.  316. 

In  Illinois,  it  is  held  that  a 
Jury  has  no  right  "to  review  the 
discretion  of  the  city  authorities 
in  adopting  a  plan  of  construc- 
tion," and  also  that  "a  negligent 
plan  of  construction,  where  the 
court  can  not  say  as  a  matter  of 
law  that  such  plan  of  construction 
was  negligent,  does  not  present  a 
case  which  should  be  submitted 
to  a  jury."  Owens  v.  Chicago,  162 
111.  App.  196,  199,  200. 

In  Washington,  "a  city  can  not 
relieve  itself  from  liability  for 
defective  streets  because  the  defect 
may  be  part  of  an  original  plan  of 
construction."  Stone  v.  Seattle,  30 
Wash.  65,  70  Pac.  249,  67  L.  R.  A. 
253. 

In  Utah,  it  is  held  that  "the 
execution  of  the  plans  adopted 
may  not  be  arrested  or  the  plans 
reviewed  by  either  a  court  or  a 
Jury,  unless  it  is  made  to  appear 
that  they  are  conceived  in  bad 
faith,  or  that  they  are  oppressive 
or  clearly  unreasonable,  or  are 
arbitrary,  or  capricious,  or  that 
their  execution  would  inflict  great 
and  needless  injury."    Per  Justice 


Frick  in  Morris  v.  Salt  Lake  City, 
35  Utah,  474,  486,  101  Pac.  373. 

Nebraska  rule.  In  planning  a 
public  work,  municipal  corpora- 
tions are  required  to  exercise  rea- 
sonable care  and  judgment,  and 
if  the  services  of  professional  men 
or  experts  are  needed,  the  munio- 
ipality  should  employ  those  who 
have  the  necessary  knowledge  and 
skill.  Diamond  Match  Co.  v.  New 
Haven,  55  Conn.  510,  13  Atl.  409, 
3  Am.  St.  Rep.  70;  Watters  v. 
Omaha,  76  Neb.  855,  107  N.  W. 
1007.  When  that  course  has  been 
pursued  in  good  faith,  and  the 
work  has  been  carried  on  and  com- 
pleted as  planned,  the  municipal- 
ity can  not  be  held  liable,  unless 
the  improvement  is  so  manifestly 
dangerous  or  a  nuisance  that  all 
reasonable  minds  must  agree  that 
it  is  so.  Gould  V.  Topeka,  32  Kan. 
485,  4  Pac.  822,  49  Am.  Rep.  496; 
Watters  v.  Omaha,  76  Neb.  855, 
107  N.  W.  1007;  Shannon  v. 
Omaha,  73  Neb.  507,  103  N.  W.  53. 

Oregon.  "A  municipality  ought 
not  to  be  upheld  by  the  courts  in 
the  heedless  adoption,  under  the 
guise  of  legislation,  of  some  crude 
scheme  which  can  not  be  accom- 
plished without  the  infliction  of 
direct,  as  distinguished  from  con- 
sequential, injuries  upon  some  of 
its  citizens.  To  hold  otherwise 
would  be  a  long  step  towards 
sanctioning  the  ruthless  exercise 
of  arbitrary  power.  Immunity  for 
mere  error  of  judgment  in  matters 
of  governmental  cognizance  ought 
not  be  overturned  or  impaired; 
but  when  public  works  are  planned 
with     such     carelessness    as    to 
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where  there  is  negligence  in  maMng  defective  plans." 
Even  under  this  rule,  it  is  held  in  Minnesota  that  if  rea- 
sonable minds  might  differ  as  to  whether  the  plan 
adopted  or  some  other  plan  is  the  better,  the  decision  of 
the  municipal  authorities  is  not  reviewable  by  the 
courts,^'  although  the  same  decision  holds  that  "if  there 
is  Buch  gross  error  of  judgment  aa  to  show  that  in  fact 
the  city  anthorities  never  exercised  an  intelligent  judg- 
ment at  all,  the  city  may  be  liable  for  constructing  or 
maintaining  the  improvement  on  the  defective  plan  or 


amount  to  absence  of  judgment, 
the  reason  of  the  rule  fallB,  and 
the  application  thereof  falls  with 
It"  Per  Justice  Barnett  In  Qia- 
coDl  T.  Astoria,  60  Ore.  12,  113 
Pac.  865,  118  Pac  ISO,  37  L.  R.  A. 
(N.   S.)    IIEO. 

78.  Bridge  negllEence  In  plan 
makes  municipality  liable.  Fergu- 
son T.  Davis  County,  ET  la.  SOI, 
608;  McDonald  v.  Duluth,  93  Minn. 
206,  100  N.  W.  1102;  Jordan  v. 
Hannibal,  87  Mo.  673,  676;  Dayton 
T.  Pease,  4  Ohio  St.  80,  96  (liable 
for  defect  in  plan  of  bridge,  aris- 
-  Ing  from  tli«  carelessness  or  ud- 
aklllfulnesB  of  city  engineer). 


men  with  respect  to  It,  tbe  mu< 
niclpallty  Is  not  liable.  Walters 
V.  Omaha,  76  Neb.  8B6,  107  N.  W. 
1007. 

Not  negligence  per  »e  to  con- 
struct a  sidewalk  thirty  Inche* 
above  tbe  ground  without  any 
danger  signal.  Sumner  v.  Scaggs, 
62  111.  App.  BSl. 

In  Kansas,  "where  a  street,  as 
planned  or  ordered  by  the  govern- 
ing board  of  a  city.  Is  so  manlte■^ 
ly  dangerous  that  a  court,  upon 
the  facts,  can  say  as  a  matter  of 
law  that  It  was  dangerous  and  un- 
safe, •  •  •  the  city  should  be 
held  liable;   but  nherc.  upon  the 
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scheme  adopted.  * '  ®^  And  in  Oregon  it  is  held  that  the 
employment  of  a  competent  engineer  to  draw  plans  and 
specifications  does  not  necessarily  show  the  exercise  of 
ordinary  care,  but  the  municipality  may  nevertheless  be 
liable  for  defective  plans.®^ 

Furthermore,  liability  for  a  defective  plan  resulting 
in  injury  to  a  traveler  or  other  person,  and  not  to  his 
land,  is  not  governed  by  the  same  rule  applicable  where 
one 's  premises  are  directly  damaged  because  of  the  man- 
ner in  which  the  municipality  has  planned  and  carried 
out  its  work;®*  since  in  the  latter  case  a  municipality 
cannot  adopt  a  plan  which  will  practically  take  private 
property  for  public  use  without  compensation.®^ 


80.  Conlon  y.  St  Paul,  70  Minn. 
216,  218.  72  N.  W.  1073. 

81.  Giaconi  y.  Astoria,  60  Ore. 
12,  113  Pac.  865,  118  Pac.  180,  37 
L.  R.  A.  (N.  S.)  1150. 

82.  Jones,  Neg.  of  Mun.  Corp., 
S  142. 

83.  Direct  injury  to  property. 
The  whole  superstructure  of  the 
liability  of  municipal  corporations 
for  negligence  and  trespasses  upon 
property  should  be  built  upon  the 
idea  that  priyate  property  can  not 
be  taken  (nor  damaged  in  some 
states)  for  public  use  without  Just 
compensation.  In  support  of  this 
Tlew  it  is  argued  that  "there  can 
be  no  distinction  on  principle  be- 
tween the  case  where  a  municipal 
corporation — ^let  us  say  in  prose- 
eating  some  public  work  within 
its  charter  powers  —  unlawfully 
damages  my  property  or  injures 
mj  person,  and  where  acting  for 
its  own  purposes  and  within  the 
general  scope  of  its  charter  pow- 
ers, it  takes  my  property.  Dam- 
aging is  a  smaller  Injury  than 
taking,  and  any  principle  that  will 
sustain  a  liability  for  damaging 


will  sustain  a  liability  for  tak- 
ing." Article  by  Judge  Seymour 
D.  Thompson  33  Am.  L.  Rey.,  p. 
708.  So  far  as  the  constitutional 
rights  of  the  property  owner  are 
trespassed  upon,  it  is  immaterial 
whether  this  results  from  negli- 
gence in  the  doing  of  the  work, 
or  from  a  defective  plan.  In 
either  case  the  city  has  yiolated 
the  constitution,  and  no  good  rea- 
son is  perceived  why  it  should  be 
permitted  to  protect  itself  because 
of  a  defective  plan,  however  con- 
scientiously it  may  have  been  con- 
ceived upon  the  part  of  the  officers 
or  agents  who  prepared  it.  There- 
fore, it  appears  logical  to  conclude 
that  in  all  cases  where  there  has 
been  a  damage  to,  or  taking  of, 
private  property  by  the  direct  act 
of  the  city,  liability  to  private  ac- 
tion should  lie.  The  right  of  an 
individual  to  the  occupation  and 
enjoyment  of  his  premises  is  ex- 
clusive, and  the  public  authorities 
have  no  more  liberty  to  trespass 
upon  such  property  than  has  a 
private  individual  or  corporation. 
The  discretion  reposed  in  the  an- 
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§  2634.  Construction  or  repair  of  public  improvements 
or  works. 

Generally,  there  is  no  mimicipal  liability  for  defective 
pl(ms  in  constructing  bnUdings  or  public  improvements 
or  other  public  works.'*  In  addition,  the  questions  arise 
(1)  as  to  whether  the  act  of  ordering  improvements, 
or  the  failure  to  act,  is  a  ground  of  municipal  liability, 
and  further  (2)  whether  a  municipality  is  liable  for  its 
negligence  in  the  course  of  carrying  out  the  public  im- 
provement ».  e.,  executing  the  plan  of  improvement 
adopted. 

As  to  the  first  proposition  it  seems  to  be  well  settled 
that  it  is  discretionary  with  the  mimicipality  whether  or 
not  to  order  public  improvements  or  work,  and  hence 
a  municipality  will  not  be  held  liable  for  its  act  or  fail- 
are  to  act  in  the  initiation  of  such  an  undertaking."" 
This  includes,  inter  alia,  the  opening  of  streets,"  the 
construction   of   sidewalks,®^    removal    of    overhanging 


ttaorltles  b7  K  muntclpa]  charter, 
and  the  general  principles  of  law 
applicable,  relating  to  the  char- 
acter of  plane,  never  glveB,  and 
nerer  could  give,  authority  to  ap- 
propriate the  freehold  of  a  cttlien 
without  comT'pnsntion,   ivliplhi 


such  other  urban  Improvements  aa 
the  neceBBlty  and  convenience  of 
the  community  may  require;  but 
courts  can  not  compel  the  per* 
formance  of  such  duties,  or  bold 
them  responsible  for  their  non-per- 
Verley 
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limbs  of  trees,®®  etc. 

As  to  the  second  question,  except  in  a  few  states  where 
a  contrary  rale  is  held,®^  it  is  equally  well  settled  that  a 
municipality  acts  ministerially  in  constructing  and  re- 
pairing public  improvements  or  work,  including  streets, 
and  hence  is  liable  to  persons  injured  by  negligence  in 
the  performance  of  such  duties,^  and  this  is  true  not- 


88.  The  failure  of  a  city  to  re- 
moTe  a  limb  of  a  tree  overhanging 
a  sidewalk  and  constituting  a  dan- 
ger to  persons  passing,  is  neglect 
of  a  govemmental  duty  for  which 
it  is  not  liable.  Dyer  v.  Danbury, 
85  Conn.  128,  81  Atl.  958. 

89.  See  next  section. 

90.  Illinois.  Chicago  v.  Norton 
MUling  Co.,  97  Uh  App.  651,  ard 
ip  196  lU.  580,  63  N.  B.  1043. 

Indiana.  Valparaiso  v.  Spaeth, 
166  Ind.  14,  76  N.  E.  514,  rev'g 
on  rehearing  74  N.  E.  518  (im- 
provement of  county  road  in  city 
by  county  officers— city  liable); 
Greencastle  v.  Martin,  74  Ind.  449, 
39  Am.  Rep.  93. 

Hawaii.  Matsumura  v.  Hawaii 
County,  19  Hawaii,  18,  21  Am.  ft 
Eng.  Ann.  Cas.  1338. 

lotca.  Hines  v.  Nevada,  150  la. 
620,  130  N.  W.  181;   Hendershott 

Y  Ottumwa,  46  la.  658,  26  Am. 
Rep.  182;  Templin  v.  Iowa  City, 
14  la.  59,  81  Am.  Dec.  455;  Cotes 

V  Davenport,  9  la.  227. 
Kansas.    Leavenworth  v.  Casey, 

McMahon    (Kan.)    124. 

Maryland.  Thillman  v.  Balti- 
more, 111  Md.  131,  73  Atl.  722. 

Michigan.  Lansing  v.  Toolan, 
37  Mich.  152. 

Missouri.  Barree  v.  Cape  Gir- 
ardeau, 197  Mo.  382,  95  S.  W.  330, 
6  L.  R.  A.  (N.  S.)  1090,  114  Am. 
St  Rep.  763  (where  city  held  lia- 


ble for  asault  by  employee  engaged 
in  repair  of  street);  Ely  v  St 
Louis,  181  Mo.  723,  81  8.  W.  168. 

Nel)raska.  Burke  v.  South 
Omaha,  79  Neb.  793,  113  N.  W. 
241;  Tewksbury  v.  Lincoln,  84 
Neb.  571,  121  N.  W.  994. 

New  York.  Rochester  White 
Lead  Co.  v.  Rochester,  3  N.  T. 
463,  53  Am.  Dec.  316;  New  York 
V.  Bailey,  2  Denio  (N.  Y.)  433. 

Ohio.  Dajrton  v.  Pease,  4  Ohio 
St  80,  100. 

Oregon.  Giaconi  v.  Astoria,  60 
Ore.  12,  113  Pac  855,  118  Pac.  180, 
37  L.  R.  A.    (N.  S.)    1150. 

Washington.  Engelking  v.  Spo- 
kane, 59  Wash.  446,  110  Pac.  25. 

Wisconsin.  Milwaukee  v.  Davis, 
6  Wis.  377. 

See  also  Johns  v.  Cincinnati,  45 
Ohio  St  278.  12  N.  B.  801,  where 
cost  oT  work  was  met  by  the  coun- 
ty, and  county  commissioners  con- 
structed the  road  under  the  direc- 
tion of  the  board  of  public  works 
of  the  city. 

Construction  and  repair  of 
highways  is  the  exercise  of  cor- 
porate power.  Engelking  v.  Spo- 
kane, 59  Wash.  446,  110  Pac.  25. 

City  liable  for  negligently  allow- 
ing gravel  bank  to  cave  and  in- 
jure others.  Winfleld  v.  Peeden, 
8  Kan.  App.  671,  57  Pac.  131. 

Municipal  corporation  held  lia- 
ble for  negligence  of    its    street 
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withgtanding  the  improvements  are  a  publio  benefit," 
except  perhaps  where  a  building  is  being  constructed 
for  public  use,  such  as  a  court  house  or  the  like." 
So,  it  has  been  held  m  Missouri,  a  municipality  is  liable 


commlBBloner  and  a  foremui 
while  acting  within  tbe  scope  of 
thetr  employment  causing  Injurlee 
to  a  mule  hired  br  the  munlclpal- 
117,  though  the  contract  of  hiring 
was  Invalid  because  not  made  In 
compliance  with  charter  require- 
ments. Houston  V.  Dupree  (Tei. 
1910).  126  8.  W.  1116.  129  S.  W. 
173. 

Duty  to  keep  street*  In  repair 
is  not  a  goTernmental  duty-  Hewitt 
V.  Seattle,  82  Wash.  377.  113  Pac. 
1084. 

Imppovement  of  park,  however, 
where  city  has  merel?  a  license 
to  occupT  tbe  land  as  a  park,  held 
a  governmental  funcUon,  and  city 
held  not  liable.  RuBsell  t.  Tacoma, 
8  Wash.  1G6,  85  Pac  605,  iO  Am. 
St  Rep.  895. 

Removal  of  obstructions  from 
streets  li  a  corporate  and  not  a 
governmental  duty.    Scott  t.  New 


usually  responsible  In  damages  for 
the  neglect  of  persons  In  public 
office,  unless  made  so  by  statute, 
(Detroit  V.  Blackeby,  21  Hlch.  84, 
4  Am.  Rep.  450,  approved  In 
O'Leary  v.  Board  of  Fire  k  Water 
Com'ra,  79  Mich.  281,  386,  44  N. 
W.  608,  7  L.  R.  A.  170,  19  Am. 
St.  Rep.  169),  yet  at  an  early  day 
the  supreme  court  of  that  state 
established  the  principle,  in  recog- 
nition of  the  private  character  of 
the  municipal  corporation,  that 
where  a  city  la  engaged  in  making 
a  work  which  Is  its  private  prop- 
erty as  a  municipality,  and  not  a 
mere  public  easement,  and  done 
under  city  employment  or  con* 
tract.  It  Is  respoDslble  for  Injuries 
caused  by  neglect  In  Its  proce§a 
of  construction,  as  It  Is  for  any 
such  action  as  directly  Injures  pri- 
vate property.  Detroit  v.  Corey, 
9  Mich.  IGG.  80  Am.  Dec.  78.  ap- 
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for  the  acts  of  its  servant,  whUe  repairing  streets,  in 
assaulting  a  traveler,  in  the  line  of  his  duty,  on  the  the- 
ory that  the  repair  of  streets  is  not  a  governmental 
duty.*» 

This  rule  of  liability  applies,  inter  alia,  to  the  construc- 
tion of  sewers,®*  waterworks,®'  grading  of  streets,® ®  etc. 
So  if  the  negligent  use  of  a  steam  roller  is  the  cause  of 
the  injury,  the  municipality  is  ordinarily  held  liable,®'' 
except  in  those  states  where  the  construction  and  main- 
tenance of  a  street  is  held  a  public,  rather  than  a  corpo- 
rate, duty.®® 

A  municipal  corporation  however,  **does  not  insure 
its  citizens  against  damage  from  works  of  its  construc- 
tion and  is  only  liable  as  other  proprietors  for  negligence 
or  willful  misconduct. "  ®®_    And  where  municipal  im- 


93.  Barree  v.  Cape  Qirardeau, 
197  Mo.  382,  95  S.  W.  330,  6 
L.  R.  A.  (N.  S.)  1090,  114  Am. 
St  Rep.  763. 

94.  §  2695,  post 

95.  Logansport  v.  Dick,  70  Ind. 
65,  36  Am.  Rep.  166. 

8  2680,  post. 

96.  Leavenworth  v.  Casey,  Mc- 
Mahon  (Kan.),  124. 

97.  Steam  roller.  City  liable 
where  horse  frightened  by.  Den- 
ver V.  Peterson,  5  Colo.  App.  41, 
36  Pac.  1111;  Paine  v.  Rochester, 
14  N.  Y.  S.  180,  59  Hun,  627. 

Fire  set  by  sparks  from  steam 
roller.  City  liable.  McMahon  v. 
Dubuque,  107  la.  62,  77  N.  W. 
517,  70  Am.  St.  Rep.  143. 

In  Kentucky,  however,  city  held 
not  liable  for  frightening  horse 
through  negligence  in  handling  a 
steam  roller  on  theory  that  im- 
provement and  construction  of 
streets  was  a  governmental  duty. 
Danville  v.  Fox,  142  Ky.  476,  134 
8.  W.  883. 

In  Michigan,  city  held  not  lia- 


ble for  destruction  of  private  prop- 
erty by  fire  caused  by  sparks  from 
street  roller  being  used  in  improv* 
ing  a  street.  Alberts  v.  Muskegon, 
146  Mich.  210,  109  N.  W.  262,  6 
L.   R.   A.    (N.   S.)    1094. 

Where  no  negligence.  A  mu- 
nicipal corporation  possesses  the 
right  to  use  any  proper  imple- 
ment run  by  steam  for  the  pur- 
pose of  constructing  or  repairing 
its  streets,  and,  in  the  absence 
of  carelessness  or  negligence  in 
its  management,  it  has  been  held 
not  liable  for  damages  occasioned 
by  a  horse  becoming  frightened 
thereat.  Sparr  v.  St.  Louis,  4  Mo. 
App.  573. 

98.  Hall  V.  Concord,  71  N.  H. 
367,  371,  52  Atl.  864,  58  U  R.  A. 
455;  Bates  v.  RuUand,  62  Vt.  178, 
20  Atl.  278,  9  L.  R.  A.  363,  22 
Am.   St.   Rep.   95,  stone  crusher. 

§  2635,  post, 

99.  Baltimore  v.  Schnitker,  84 
Md.  34,  44,  34  Atl.  1132. 

The  care  required  of  a  mu- 
nicipal corporation  in  the  execu- 
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provements  are  made  with  ordinary  care  and  skill,  the 
mnnicipality  will  not  be  held  liable  for  injury  residting 
to  adjacent  property.^ 

§  2635.    Same — ^minority  rule. 

In  Coimecticat,  Maine,  Massachusetts,  New  Hamp- 
shire, and  Vermont,  in  which  states  there  is  no  common 
law  liability  for  defective  streets,  it  ia  held  that  there  is 
no  common  law  liability  of  municipalities  for  negligence 
of  the  regular  officers  or  their  employees  in  constructing 
or  repairing  streets.'    On  just  what  theory  these  cases 


tlon  of  a  public  work  Is  such  aa 
a  reasonably  prudent  and  careful 
man,  under  like  circumstances, 
would  use,  K  the  responsibility 
for  damages  rested  on  him.  Gla- 
conl  V.  Astoria,  60  Ore.  12,  118 
Pac.  180,  rev'g  113  Fac.  8SE,  37 
U  H.  A.  (N.  S.)  1160. 

1.  1  1968,  ante,  vol.  4. 

2.  Salzman  v.  New  Haven,  81 
Coon.  389.  71  AtL  500,  22  L.  R.  A. 
(N.  S.)  333;  Bowden  v.  Rockland, 
S6  Me.  129.  61  AU.  81E  (not  liable 
for  negligence  of  street  commls- 
sloner   In   rebuilding  a  retaining 

.  Biddeford, 


Haabell  t.  New  Bedford,  108  Ha«. 
208,  211;  Connor  y.  Manchester, 
IS  N.  H.  233,  60  Atl.  436;  Hall  Y. 
Concord,  71  N.  H.  367,  62  AO.  864. 
GS  L.  R.  A.  *56;  Wakefldd  v.  New- 
port, 62  N.  H.  624;  Batee  r.  Rut- 
land, 62  Vt.  178,  20  AU.  278,  9  L. 
R.  A,  363,  20  Am.  SL  Rep.  S5. 

See  Kldaon  y.  Bangor,  99  Me. 
139,  68  Aa  900,  liability  for  fail- 
ure to  repair  sewers. 

Not  liable  for  a  trespass  com- 
mitted by  Its  road  commissioners 
while  In  the  discharge  of  their 
public  duties.  Clark  v.  Eastou,  146 
Mass.  43.  14  N.  B.  795. 
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are  decided,  it  is  often  diflScult  to  determine.  Some  of 
the  decisions  would  seem  to  be  based  on  the  ground  that 
the  municipality  cannot  control  the  oflScers,  such  as  high- 
way surveyors  or  street  commissioners,'  while  other  de- 
cisions are  based  apparently  on  the  ground  that  the 
duty  to  construct  and  repair  streets  is  governmental.* 
In  Massachusetts,  it  is  well  settled  that  if  a  munici- 
pality, in  place  of  leaving  the  repair  of  its  ways  to  the 


ot  remoTlng  obstructions  from  the 
public  ways,  under  the  general 
laws  of  the  state,  enters  upon  the 
land  of  an  individual,  under  the 
mistaken  belief  that  the  land  is  a 
public  way,  the  city  Is  not  liable 
for  the  trespass.  Manners  v. 
HarerhUl,  135  Mass.  166,  171. 

Cutting  down  shade  trees. 
Board  of  aldermen  in  performing 
such  duties  act  as  public  officers 
and  not  as  agents  of  the  city. 
McCarthy  y.  Boston,  135  Mass.  197, 
200. 

Steam  roller.  Not  liable  for 
negligence  of  commissioner  of 
highways  of  city  in  operating  a 
steam  roller.  Hall  v.  Concord,  71 
N.  H.  367,  52  Atl.  864,  58  U  R.  A. 
455,  Justice  Remick  dissenting. 

Contra,  Barksdale  v.  Lawrens, 
5S-  S.  C.  413,  36  S.  B.  661,  under 
South  Carolina  statute. 

Stone  crusher.  Crushing  stones 
at  quarry,  some  ten  miles  away, 
for  use  to  repair  city  streets,  is  a 
governmental  duty,  and  city  not 
liable  for  negligence  of  its  servants 
in  doing  the  work.  Colwell  v. 
Waterbury,  74  Conn.  568,  51  Atl. 
530,  57  L.  R.  A.  218. 

In  Maine,  "it  is  well  settled,  by 
decisions  too  numerous  and  famil- 
iar to  require  citation,  that  a 
highway  surveyor  or  street  com- 
missioner  in   repairing  ways   is. 


and  acts  as,  a  public  officer;  and 
the  municipality  within  whose 
limits  he  acts  and  which  appointed 
him  and  furnished  him  funds  for 
the  work,  is  not  liable  for  his 
torts,  unless  it  Juis  interfered  and 
itself  assumed  the  control  and 
direction  of  the  work,  and  of  the 
surveyor  or  commissioner,**  Bow- 
den  V.  Rockland,  96  Me.  129,  133, 
51  Atl.  815. 

Failure  to  remedy  defect — ex- 
ception to  rule.  Regardless  of 
who  created  a  defect  in  a  street, 
whether  an  agent  of  the  munici- 
pality or  not,  a  municipality  is 
liable,  after  the  lapse  of  a  rea- 
sonable time,  for  failure  to  remedy 
it.  Clair  v.  Manchester,  72  N.  H. 
231,  55  AU.  935. 

3.  Assistant  superintendent  of 
streets,  not  under  control  of  city 
except  by  general  orders  or  ordi- 
nances passed.  City  not  liable  for 
his  negligence.  Jensen  v.  Wal- 
tham,  166  Mass.  344,  44  N.  E.  339; 
McCann  v.  Waltham,  163  Mass. 
344,  40  N.  B.  20. 

4.  Exemption  from  liability 
does  not  rest  on  the  ground  that 
the  municipality  has  no  control 
over  the  highway  surveyor  or  the 
road  commissioner.  Butman  v. 
Newton,  179  Mass.  1,  6,  60  N.  B 
401,  88  Am.  St.  Rep.  349. 
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Bnrreyor  of  highways,  or  to  road  commisaionerB,  who  are 
the  pahlic  officers  designated  by  the  statates  to  see  that 
the  streets  are  kept  In  safe  condition,  undertakes  to  make 
the  repairs  by  its  own  agents,  it  is  liable  for  injuries 
caused  through  their  negligence."  So,  in  Massachusetts, 
it  is  held  that  if  a  city  lights  its  streets  as  a  matter  of 
convenience  and  safety  for  those  having  occasion  to  use 
them,  "toitkout  being  required  by  law  to  undertake  the 
performance  of  such  a  duty,"  the  superintendent  of 
lamps  for  this  purpose  becomes  its  servant,  for  whose 
negligent  conduct  in  their  maintenance  the  city  is  re- 
sponsible, at  common  law,  for  negligence  in  the  manage- 
ment of  its  corporate  property,' 

Furthermore,  the  rule  in  Massachusetts  does  not  ex- 
tend to  sewers,  and  municipalities  in  that  state  are  lia- 
ble for  negligence  in  the  work  of  constructing  sewers,' 
and  the  same  rule  prevails  in  New  Hampshire.* 

§  2636.     deeming  streets — dumping  grounds. 

The  cleaning  of  streets  by  flushing  them  or  otherwise, 
the  removal  of  dirt  and  ashes  hy  wagons,  and  the  main- 
tenance and  care  of  dumps,  is  held  a  governmental  duty 
in  some  jurisdictions  so  as  to  preclude  a  recovery  against 
the  municipality  for  negligence  in  connection  therewith,* 
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where  there  has  heen  no  creation  of  a  nuisance.^^  In 
other  states,  however,  the  contrary  is  held,  on  the  the- 
ory that  the  duty  is  a  gwo^t-private  and  corporate  duty.^^ 


LouisviUe,  140  Ky.  423,  131  S.  W. 
184.  30  L.  R.  A.  (N.  S.)  1161. 

Not  liable  for  the  negligence  of 
a  driver  of  one  of  Its  sprinkling 
carts  In  colliding  with  and  over- 
turning another  vehicle,  thereby 
injuring  the  occupant  Conelly  v. 
NashTlle,  101  Tenn.  262,  46  S.  W. 
565. 

10.  Liability  where  nuisance  is 
created,  9  2641,  post. 

11.  Ostrom  V.  San  Antonio,  94 
Tex.  523,  62  S.  W.  909,  rer'g  60  S. 
W.  591.  See  also  Stephenville  v. 
Bower,  29  Tex.  Civ.  App.  884,  68 
8.  W.  833. 

The  hauling  of  trash  and  dirt 
by  one  in  the  service  of  a  munici- 
pality Is  the  exercise  of  a  private 
or  corporate  duty.  Pass  Christian 
V.  Femandex  (Miss.  1911),  56  So. 
329. 

Massachusetts.  The  removal  of 
ashes  by  a  city  from  the  premises 
of  private  persons  is  a  public  duty 
and  municipality  Is  not  liable  for 
negligence.  Haley  v.  Boston,  191 
Mass.  291,  77  N.  E.  888,  5  L.  R. 
A.  (N.  S.)  1005;  Johnson  v.  Som- 
erville,  195  Mass.  370,  81  N.  E. 
268,  10  L.  R.  A.  (N.  S.)  715.  Mu- 
nicipalities are  not  liable  to  one 
mn  over  by  an  ash  cart,  through 
the  negligence  of  the  driver,  while 
engaged  In  the  removal  of  ashes. 
Haley  ▼.  Boston,  191  Mass.  291,  77 
N  E.  888,  5  L.  R.  A.  (N.  S.)  1005. 
Not  liable  for  the  intentional  act 
of  a  municipal  servant  In  dumping 
ashes  on  the  land  of  a  third  per- 
son, so  as  to  result  in  stopping  a 


water  course  and  flooding  a  cel- 
lar. Johnson  v.  SomervUle,  195 
Mass.  370,  81  N.  B.  268,  10  L.  R.  A. 
(N.  S.)  715.  Pact  that  charge  was 
made  for  the  removal  of  steam 
engine  ashes  Is  immaterial,  where 
ashes  removed  at  time  of  accident 
were  not  that  kind.  Haley  v. 
Boston,  191  Mass.  291,  77  N.  B. 
888,  5  L.  R.  A.  (N.  S.)  1005. 

New  York.  Municipality  is 
liable  for  negligence  of  its  em- 
ployees in  cleaning  the  streets. 
Missano  v.  New  York,  160  N.  Y. 
123,  54  N.  B.  744,  where  child  was 
killed  by  horse  attached  to  ash 
cart  of  street  cleaning  department. 
Is  liable  for  negligence  in  con- 
nection with  removing  dirt  from 
streets,  and  ashes  and  garbage 
from  abutting  residences.  The 
duty  is  quasi  private.  Quill  v. 
New  York,  55  N.  Y.  S.  889,  36  App. 
Dlv.  476,  overruling  Bishop  v. 
New  York,  48  N.  Y.  S.  141,  21 
Misc.  Rep.  598,  and  Davidson  v. 
New  York,  54  N.  Y.  S.  51,  24  Misc. 
Rep.  560. 

In  Missouri,  It  Is  held  that  "the 
better  rule  is  that  a  city  Is  liable 
for  the  negligence  of  its  servants 
In  cleaning  Its  streets."  Young 
V.  Metropolitan  St.  R.  Co.,  126 
Mo.  App.  1,  8,  103  S.  W.  135.  "In 
this  case,  the  city  was  not  acting 
in  a  governmental  capacity  for  the 
general  public  good,  In  protecting 
the  health  of  the  community,  as 
perhaps  it  might  have  been  had 
the  act  complained  of  been  the 
establishment  of  a  pesthouse,  or 
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The  latter  class  of  cases,  regarding  the  duty  as  an  es- 
sentially private  one,  resting  originally  on  the  individual 
property  owner,  and  assumed  by  the  mnnieipality 
merely  for  the  convenience  and  advantage  of  its  citi- 
zens, would  seem  to  be  consistent  with  the  historical  de- 
velopment of  the  assumption  of  such  duties  by  munici- 
palities, and  the  result  appears  to  be  in  accord  with  the 
general  tendency  shown  by  recent  cases  to  broaden  the 
liability  of  public  corporations  for  the  tortious  acts  of 
their  agents.  So,  a  federal  court  held  the  city  of  Den- 
ver liable  for  fire  communicated  by  a  public  dump  where 
the  waste  and  refuse  of  the  city  was  deposited,  on  the 
theory  that  the  officers  in  control  of  the  dump  repre- 
sented the  local  or  corporate  interests  of  the  city  rather 
than  the  state  in  its  sovereign  capacity." 


the  enforcement  of  ordln&ncoB 
agalnit  contagious  diseases,  and 
the  like.  Here  the  serrftnt  of  the 
elf 7  was  engaged  In  remorlng 
dirt  from  the  streets  which.  If 
left  upon  them,  might  make  them 
unsafe,  or  at  least.  Inconvenient 
tor  travel.  Hud  and  dirt.  In  some 
situatlona,  result  In  inlury  to 
travelers  and  render  the  city  11a- 
h!i'  In  damages.     In  this 


In  some  remote  degree,  be  refer- 
able to  governmental  regulation, 
ougbt  not  to  control.  Those  fea- 
tures of  the  case  should  be  consid- 
ered more  03  Incidental  than  as 
the  sole  purpose."  Per  Justice 
Ellison,  in  Young  v.  Metropolitan 
St.  R.  Co.,  126  Mo.  App.  1,  10,  103 
S.  W.  135.  But  Where  a  street 
cleaner  was  killed  br  a  runaway 
ployed  In  the  street  clean- 
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§  2637.     Ultra  vires  acts. 

The  general  rule  is  well  settled  that  if  the  alleged  tort 
is  in  connection  with  an  act  which  is  wholly  ultra  vires, 
t.  e.,  beyond  the  scope  of  the  power  of  the  municipality, 
no  liability  for  damages  arises,  as  against  the  municipad- 
ity;^3  Qj^^  Qj^  opinion  of  the   Supreme    Court   of   the 


13.  California.  Dunbar  ▼.  Al- 
calde, etc.  of  San  Francisco,  1  Cal. 
3&5. 

Colorado,  Idaho  Springs  v. 
Woodward,  10  Colo.  104,  14  Paa 

49. 

Florida,  Scott  y.  Tampa,  62 
Fla.  275,  55  So.  983,  where  munici- 
pal officers  entered  premises  of 
labor  union  and  ejected  them  from 
the  building  without  any  apparent 
reason  therefor. 

Oeorffia.  Langley  v.  Augusta, 
118  Ga.  590,  45  S.  E.  486,  98  Am. 
St  Rep.  133;  Roughton  v.  Atlanta, 
113  Ga.  948,  39  S.  £.  316;  Augusta 
y.  Mackey,  113  Ga.  64,  38  S.  B. 
339. 

Illinois.  Chicago  y.  Turner,  80 
IIL  419. 

Indiana.  Leeds  y.  Richmondi 
102  Ind.  372,  1  N.  B.  711;  Shelby 
County  y.  Deprez,  87  Ind.  509; 
Cummins  v.  Seymour,  79  Ind.  491, 
41  Am.  Rep.  618,  622. 

Kentucky.  Arnold  v.  Stanford, 
113  Ky.  852,  24  Ky.  U  Rep.  626, 
69  S.  W.  726. 

Ijouisiana.  Faucheux  v..  St 
MarUnville,  120  La.  764,  45  So. 
600;  Walling  y.  Shreveport,  5  La. 
Ann.  660,  52  Am.  Dec.  608;  Hog- 
gard  y.  Monroe,  51  La.  Ann.  683, 
25  So.  349,  44  L.  R.  A.  477. 

Maine.  Brunswick  Gas  Light 
Co.  y.  Brunswick,  92  Me.  493,  43 
Atl.  104;  Seele  y.  Dearing,  79  Me. 
343,  10  Atl.  45,  1  Am.  St  Rep.  814. 


Maryland.  Horn  y.  Baltimore, 
ao  Md.  218. 

Massachusetts,  Cayanaugh  y. 
Boston,  139  Mass.  426,  1  N.  E.  834, 
52  Am.  Rep.  716;  McCarthy  y. 
Boston,  135  Mass.  197;  Anthony 
y.  Adams,  1  Mete.  (Mass.)  284. 

Minnesota.  Boye  y.  Albert 
Lea,  74  Minn.  230,  76  N.  W.  1131. 

Missouri.  Stealey  y.  Kansas 
City,  179  Mo.  400,  78  S.  W.  599; 
Hunt  y.  Boonyille,  65  Mo.  620, 
27  Am.  Rep.  299. 

New  Hampshire.  Wakefield  y. 
Newport,  60  N.  H.  374. 

New  Jersey.  Wheeler  y.  Essex 
Public  Road  Board,  39  N.  J.  L. 
291. 

New  York,  O'Donnell  y.  S3rra- 
cuse,  184  N.  Y.  1,  76  N.  E.  738,  3  L. 
R.  A.  (N.  S.)  1053,  112  Am.  St 
Rep.  558;  Smith  y.  Rochester,  76 
N.  Y.  506;  Albany  y.  Cunliff,  2  N. 
Y.  165;  Brennan  y.  Albany,  121  N. 
Y.  S.  895,  67  Misc.  Rep.  42.  And 
compare,  Stoddard  y.  Saratoga 
Springs.  127  N.  Y.  261,  27  N.  E. 
1030. 

North  Carolina,  Barger  v. 
Hickory,  130  N.  C.  550,  41  S.  B. 
708;  Love  y.  Raleigh,  116  N.  C. 
296,  21  S.  E.  503,  28  L.  R.  A.  192. 

Oklahoma.  Wallace  y.  Norman, 
9  Okl.  339,  60  Pac.  108,  48  L.  R.  A. 
620. 

Pennsylvania,  Betham  y.  Phila- 
delphia, 196  Pa.  St  302,  46  Atl. 
448. 
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United  States  in  1885,  to  the  contrary,  has  not  been  fol- 
lowed and  stands  practically  alone,^*  except  possibly  in 
Iowa,"'  in  denying  that  vltra  vires  is  a  defense  in  ao- 


Bouth  Dakota.  Wilson  t.  Hltch- 
ell,  17  S.  D.  Gie,  97  N.  W.  741,  6S 
L.  R.  A.  168,  106  Am.  St.  Rep. 
784. 

Otah.  Ro7ce  T.  Salt  Lake  City, 
IC  Utah.  401,  49  Pac.  290. 

United  8tatei.  Fowle  t.  Alex- 
andria, 3  Pet  (U.  S.)  398,  T  U  Ed. 
719;  Kansas  Cltr  v.  Lemen,  G7 
Fed.  906,  6  C.  C.  A.  827. 

Canada.  Atchison  v.  Portage  la 
Prairie,  10  Manitoba,  39;  Pocock 
V  Toronto,  27  Ont.  S36. 

Ultra  virei.  E^ren  tbougb  the 
ofiBcere  of  the  corporation,  wben 
transcending  tbe  power  of  the 
corporation  act  colore  oSlcii,  and 
upon  pretence  of  law,  their  acta 
can  no  more  bind  the  corporation 
than  can  tbe  unauthorized  acta  of 
any  other  agent  bind  his  principal. 
Horn  T.  Baltimore,  30  Hd.  218. 

As  to  liability  of  the  mnnlci- 
pallty  for  ultra  vire>  acts  of  Its 
oflBcera  there  Is  no  dfetlnction  be- 


so  In  as  irregular  manner,  tbe 
town  Is  liable.  Faucheui  v.  St 
MartlnvlUe,  124  La.  969,  60  So. 
809, 

Failure  to  repair  bridge  out- 
side corporate  limits.  Where  a 
bridge  was  erected  across  a  rlTer 
by  authority  of  a  statute,  but  It 
was  outside  the  corporate  limits 
of  the  municipality,  and  there  was 
no  statutory  or  other  authority  of 
the  municipality  to  maintain  tbe 
bridge  or  to  keep  It  In  repair  or 
to  raise  money  tor  that  purpose, 
the  municipality  was  not  liable 
fcT  Injuries  resulting  from  allow- 
ing the  bridge  to  get  out  of  re- 
pair. Monteiuma  v.  Law,  1  Oa. 
App.  679,  67  S.  E.  103S. 

Burden  of  proof.  A  munici- 
pality is  prima  facie  liable  for  un- 
lawfully demolishing  a  prlnta 
building  by  Its  board  of  trustees, 
and  tbe  burden  Is  on  It  to  Bbow 
that  the  act  was  ullro  vireB.    Vko- 
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tions  against  municipalities  based  on  torts.     However, 
the  rule  does  not  apply,  it  seems,  in  courts  of  admir- 

In  other  words,  if  a  municipality  goes  beyond  the  pow- 
ers the  legislature  has  expressly  conferred  upon  it,  and 
also  beyond  the  powers  necessarily  incident  to  the  pow- 
ers expressly  conferred,  there  is  no  municipal  liability 
for  torts  in  connection  therewith.^  ^  However,  the  de- 
fense of  ultra  vires  can  be  interposed  only  where  the  act 
complained  of  was  wholly  beyond  the  powers  of  the 
municipality.  If  the  wrongful  act  in  question  is  one 
which  the  municipality  had  the  right  to  do  under  some 
circumstances  or  in  some  manner,  then  it  is  not  ultra 
vires.  Thus,  since  the  laying  out  and  construction  of 
highways  is  within  the  general  powers  of  a  municipality, 
the  act  of  the  common  council  in  wrongfully  and  without 
right  directing  the  officers  of  the  municipality  to  enter 
upon  private  land  for  that  purpose  is  not  ultra  vires.^^ 
"If  the  act  is  committed  outside  of  the  authority  and 
power  of  the  corporation  as  conferred  by  statute,  the 
corporation  is  not  liable,  whether  its  officers  directed  its 
performance,  or  it  was  done  without  any  express  direc- 
tion or  command.  ^  ^  ^* 


injuries  resulting  from  the  use 
of  a  steam  motor  in  the  streets, 
even  though  it  was  held  that  the 
mnnicipality  had  no  authority  to 
grant  a  franchise  to  use  the  streets 
for  that  purpose.  The  general 
rale,  however,  was  followed  in 
Field  ▼.  Des  Moines,  39  la.  575,  18 
Am.  Rep.  46.  And  it  is  doubtful 
whether  the  courts  of  that  state 
would  hold,  at  the  present  time, 
contrary  to  all  the  other  states, 
that  Mltra  vires  (the  term  being 
used  in  its  strict  sense)  is  not  a 
defense,  in  a  case  where  a  nuisance 
is  not  inyolyed. 

16.     The    Major    Reybold,    111 
Fed.  414. 
e  McQ.  7 


17.  What  contracts  are  ultra 
vires,  in  general,  §  1172,  ante, 
vol.  3. 

18.  Hathaway  v.  Osborne,  25 
R.  I.  249,  55  Atl.  700. 

19.  Smith  V.  Rochester,  76  N. 
Y  505,  506,  quoted  in  Cummins  v. 
Seymour,  79  Ind.  49,  41  Am.  Rep. 
618. 

In  order  to  render  a  municipal 
corporation  liable,  the  acts  com- 
plained of  must  have  been  in  the 
exercise  of  some  power  conferred 
OD  it  by  its  charter  or  other  posi- 
tive enactment.  Radford  v.  Clark 
(Va.  1912),  73  S.  B.  571. 
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For  example,  a  municipality  is  not  liable  for  the  mdli- 
ciously  suing  out  of  an  injunction  without  probable 
cause,  since  such  an  act  would  be  ultra  vires  and  beyond 
the  scope  of  authority  of  the  municipal  officers,  wid 
would  become  the  personal  and  individual  act  of  the  offi- 
cers so  acting.^**  So,  a  municipality  which  grants  a  min- 
ing company  the  permission  to  build  a  flume  in  its 
streets,  is  not  liable  to  adjoining  property,  it  having  no 
power  to  make  the  grant.^'  So  there  is  no  liability  for 
injuries  caused  by  the  operation  by  it  of  an  electric  light 
plant  which  it  had  no  power  to  operate,-'  nor  for  inju- 
ries due  to  the  operation  of  a  public  ferry  which  the 
municipality  has  no  power  to  operate,*^  nor  for  damages 
to  private  property  caused  by  its  construction  of  a  sewer 
in  such  a  way  as  to  create  a  nuisance,  where  it  had  no 
power  to  construct  the  sewer.^*  Likewise,  a  city  is  not 
liable  for  injury  caused  by  blasting  in  a  rock  quarry, 
whereby  plaintiflF's  horse  became  frightened  and  injured 
plaintiff,  if  its  operation  of  the  quarry  was  unauthor- 
ized.^' So  the  disinterment  and  removal  of  bodies  from 
a  cemetery  by  a  municipal  officer,  where  no  authority 
therefor  is  conferred  on  the  municipality,  is  a  trespass, 
for  which  the  municipality  is  not  liable.*" 

This  rule  of  nonliability  is  also  the  rule,  it  has  been 
held,  where  the  municipality  is  acting  under  an  uncon- 
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§  2638.     Same— lawful    acts    unlawfully    done,     distin- 
guished. 

Where  the  act  done  by  a  municipal  officer  or  agent  is 
lawful  and  authorized,  but  performed  in  an  unlawful 
manner,  the  municipality  is  liable  for  damages  caused 
thereby,  provided  it  is  otherwise  liable,^®  And  where 
the  servants  and  employees  of  a  city  act  wrongfully  in 
the  performance  of  municipal  work,  the  fact  that  the 
city  had  an  ordinance  prohibiting  the  act  will  not  relieve 
it  from  liability  for  damages  therefor.^* 

§  2639.   'Same— wilful  or  malicious  acts  not  necessarily 

ultra  vires. 

A  municipality  as  a  legal  entity  cannot  commit  a  wil- 
ful or  negligent  act,  but  can  only  do  so  through  its  agents 
or  servants.^*^  And  a  municipality  is  liable  for  the  wil- 
ful or  malicious  act  of  its  agents,  where  done  within  the 
scope  of  their  duties,  although  there  is  no  ratification  of 
the  act  by  the  municipality.'^ 

§  2640.     Same — acts  under,  or  enforcing,  void  ordinances. 

No  liability  is  created  against  a  municipal  corporation 
by  acts  of  its  officers  done  under  an  unconstitutional  or 
void  ordinance  enacted  in  the  exercise  of  governmental 
powers,  and  a  municipality  is  not  liable  in  damages  to  a 
person  arrested  under  a  void  ordinance  passed  in  the 
exercise  of  its  governmental  functions.*^    So  the  enforce- 


28.  Scott  V.  Tampa  (Pla.  1911), 
5r  So.  983. 

''It  Is  the  general  rule  in  this 
state  in  this  class  of  cases  that 
the  corporation  is  liable  for  the 
acts  of  its  agents  injurious  to 
others,  when  the  act  is  in  its 
nature  lawful  and  authorized,  but 
dene  in  an  unlawful  manner  or 
unauthorized  place,  but  it  is  not 
liable  for  injuries  and  tortious 
acts  which  are  in  their  nature  un- 
lawful or  prohibited."  Worley  v. 
Columbia,  88  Mo.  106. 


29.  Flannagan  y.  Bloomington, 
156  111.  App.  162. 

30.  Tomlin  v.  Hildreath,  65  N. 
J.  L.  438,  47  Atl.  649. 

31.  Ysleta  v.  Babbitt,  8  Tex. 
Civ.  App.  432,  436,  28  S.  W.  702. 

32.  Arkansas.  Franks  v.  Holly 
Grove,  93  Ark.  250,  124  S.  W.  514; 
Trammell  v.  Russelville,  34  Ark. 
105,  36  Am.  Rep.  1,  where  the  at- 
tempt was  to  enforce  a  void  ordi- 
nance against  retailing  liquors, 
the  court  says  municipal  corpora- 
tions are  created  by  the  state  for 
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ment  of  a  void  ordinance  hy  arrest  is  not  actionable  al- 


poliUcal  objects,  and  Inrested  with 
a  portion  of  sovern  mental  power 
to  be  exercised  tor  local  purposes 
connected  with  the  public  good. 
For  acts  done  by  tbem  In  their 
public  capacity  and  In  the  dla- 
cbarge  of  the  duties  Imposed  upon 
them  for  the  public  benefit,  cities 
and  towns  incur  no  liability  to 
persons  who  may  be  affected  or 
injured  by  tbem.  80  that,  neither 
for  the  act  of  the  council  in  pass- 
ing a  void  ordinance  nor  of  the 
mayor  In  issuing  warrants,  nor  of 
the  marshall  In  executing  them 
and  making  the  arrests,  Is  the 
town  liable. 

Oeorgia.  Bond  t.  Royston,  130 
Ga.  646.  61  S.  B.  491.  IS  L.  R.  A. 
(N.  8.)  409;  Bartlett  t.  Columbus, 
101  Oa.  300,  28  S.  E.  699,  44  L.  R. 
A.  796. 

Ilttnoit.  Chicago  v.  Turner,  80 
111.  419. 

Indiana.  All  the  laws  and  ordi- 
nances intended  to  secure  the 
peace  and  good  order,  or  to  pre- 


out  a  warrant,  under  an  ordlnanw 
alleged  to  be  illegal,  and  tbe  court 
said  ha  was  attempting  to  execute 
a  public  duty,  and  tor  tbtB  Uie 
town  cannot  be  held  responsible. 
Tbe  court  alio  says  that  it  Is  un- 
necessary to  pass  upon  the  question 
of  tbe  validity  of  the  ordinance, 
thereby  intimating  that  that  ques- 
tion was  immaterial  as  affecting 
Uie  question  of  llahlUty. 

/010a.  Easterly  v.  Irwin,  99  la. 
694,  68  N.  W.  919. 

Kantat.  Caldwell  t.  PrunelU^ 
57  Kan.  611,  46  Pac.  949. 

Kentucky.  Herschberg  t.  Bo^ 
bourville,  142  Ky.  60,  138  B.  W. 
985  (ordinance  making  it  unlaw- 
ful to  smoke  cigarettes) ;  Board  of 
Park  Com'rs  v.  Prime,  127  Ky. 
460,  lOS  S.  W.  94S,  32  Ky.  L. 
Rep.  369,  in  effect,  overruling  Ho- 
Graw  y.  Marlon.  98  Ky.  673.  34  8. 
W.  18,  17  Ky.  L.  Rep.  1254,  47 
L.  R.  A.  593;  Kippes  v.  Lonls- 
vlUe,  140  Ky.  423,  131  S.  W.  184; 
Twyman  t.  rrankfort,  117  Ky.  518, 


§2640 


Void  Ordinances. 


5445 


though  the  revenues  arising  from  the  enforcement  of 


was  held  to  be  authorized  by  a 
state  statute.  The  court,  however 
says  that  the  absence  of  the  stat- 
ute would  have  made  no  differ- 
ence, that  municipal  corporations 
are  auxiliaries  of  the  state  gov- 
ernment. The  officers  charged 
with  keeping  the  peace  are  offi- 
cers of  the  commonwealth  and  a 
breach  of  the  peace  is  an  offense 
against  the  commonwealth,  so 
that  the  municipal  corporation  is 
not  liable  for  the  acts  of  its  offi- 
cers in  making  a  wrongful  arrest 
for  such  breach.  The  court  fur- 
ther says  that  the  case  rests  on 
the  ground  that  municipal  cor- 
porations represent  the  common- 
wealth, and  municipal  officers 
while  engaged  in  duties  relating 
to  the  public  safety  and  main- 
tenance of  public  order  are  the 
servants  of  the  commonwealth. 

Michigan.  Stevens  v.  Muske- 
gon, 111  Mich.  72,  69  N.  W.  227, 
36  L.  R.  A.  777. 

yehraska.  See  Verdon  v.  Bow- 
man, 5  Neb.  (Unof.)  88,  97  N.  W. 
229. 

Oregon.  Hall  v.  Dunn,  52  Ore. 
476,  97  Pac.  811. 

Texas.  McPadln  v.  San  Antonio, 
22  Tex.  Civ.  App.  140,  54  S.  W. 
48.  To  the  same  effect,  Harrison 
T  Columbus,  44  Tex.  418. 

United  States.  Clark  v.  Atlantic 
City,  180  Fed.  598;  Masters  v. 
Bowling  Green,  101  Fed.  101; 
Trescott  v.  Waterloo,  26  Fed.  592, 
where  an  attempt  was  made  to  en- 
force a  void  ordinance  regulating 
pedlers,  the  court  held  that  a  mu- 
nicipal corporation  is  not  liable  to 
action  by  one  who  served  out  his 


sentence  for  violating  an  uncon- 
stitutional municipal  ordinance. 
The  court  says  that  in  Iowa  police 
regulations  are  not  made  and  en- 
forced in  the  interest  of  the  city 
in  its  corporate  capacity,  but  In 
the  interest  of  the  public,  and 
that  consequently  the  city  is  not 
liable  for  enforcing  such  regula- 
tions, and  that  the  action  of  the 
city  in  adopting  the  ordinance  was 
a  legislative  act,  and  the  exercise 
of  the  right  of  sovereignty  pri- 
marily belongs  to  the  state.  To 
the  same  effect  Is  Easterly  v. 
Irwin,  99  la.  694,  68  N.  W.  919. 

The  enactment  of  an  ordinance 
and  the  arrest  of  a  person,  and 
his  trial  and  conviction,  there- 
under are  the  exercise  of  govern- 
mental functions,  and  if  the  odi- 
nance  is  void  and  the  arrest  con- 
sequently wrongful,  the  munici- 
pality is  not  liable.  Clark  v. 
Atlantic  City,  180  Fed.  698. 

Not  liable  for  attempt  to  en- 
fcrce  void  ordinance  imposing  a 
tax  of  $50  on  every  non-resident 
dealer  selling  fertilizers  within 
the  city.  It  was  unsuccessfully 
contended  that  the  city  was  merely 
acting  to  protect  its  own  good  by 
preventing  competition  of  out- 
siders with  its  own  local  dealers 
in  guano,  and  that  it  was  merely 
furthering  Its  private  or  pecuniary 
interests.  Bond  v.  Royston,  130 
Ga.  646,  61  S.  E.  491. 

Municipal  corporation  not  lia- 
ble for  attempt  of  its  police  offi- 
cers to  enforce  a  void  enactment. 
Hall  V.  Dunn,  52  Ore.  475,  97  Pac. 
811. 
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Bueli  ordinance  (license)  go  into  the  treasury  of  the  mu- 
nicipality.** Likewise,  a  municipality  is  not  ordinarily 
liable  for  an  illegal  enforcement  of  an  ordinance,  even  if 
a  valid  one."* 

§  2641.  Nuisances,  maintenance  of  and  failure  to  abate. 
The  duty  of  a  municipal  corporation  to  abate  nuisances 
created  or  maintained  on  private  property  Is  govern- 
mental, and  the  municipality  ordinarily  will  not  be  lia- 
ble for  failure  to  abate  such  a  nuisance,  unless  the  stat- 
utes so  provide.*'     Especially  is  this  true  where  the 


33.  Simpson  v.  Whatcom,  33 
Wash.  392,  396,  74  Pac.  57T,  63  L. 
R.  A.  S15,  99  Aed.  St.  Rep.  9E1. 

In  Kentucky,  however,  It  was 
held  that  a  munkipatlty  Is  liable 
for  the  enforcement  of  a  void 
ordinance  enacted  tor  the  sole 
benefit  of  the  corporation  or  its 
Inhabitants,  such  as  one  requiring 
all  tranaients  to  pay  a  license  to 
sell  goods  at  auction.  McGraw  v. 
Marlon.  98  Ky.  673,  34  S.  W.  18,  47 
L  R.  A.  673.  Later  cases,  how- 
ever, reject  the  rule  In  the  McQraw 
case  as  "contrary  to  both  the  pre- 


Ga.  129.  22  S.  E.  29,  61  Am.  St 
Rep.  6i. 

Indiana.  Anderson  v.  Bast,  117 
Tnd.  126,  19  N.  E.  726,  2  L.  R.  A. 
712,  10  Am.  St  Rep.  36. 

Eentuckv-  Franlcfort  t.  Com- 
monwealth, 26  Ky.  L.  Rep.  311. 
75  S.  W.  217;  James'  Adm'r  v. 
Harrodsburg,  S5  Ky.  191,  3  S,  W. 
136,  T  Am.  St.  Rep.  689. 

Louisiana.  Howe  v.  New  Or- 
leans, 12  La.  Ann.  481. 

MiasoitTt.  Armstrong  v.  Bruna- 
wick,  79  Mo.  319. 

Oklahoma.     Glenn    v.    Ardmore 
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abatement  of  the  nuisance  is  discretionary,^®  Applying 
this  rule  of  nonliability  for  failure  to  abate  a  nuisance,  it 
is  held  that  there  is  no  municipal  liability  for  failure  to 
remove  an  overhanging  limh  of  a  tree  which  by  reason 
of  its  liability  to  fall  upon  the  traveled  part  of  a  street 
constituted  a  nuisance.*'^ 

Where,  however,  the  municipality  itself  creates,  main- 
tains or  authorizes  a  nuisance,  it  will  be  liable  for  dam- 


acter,  and  for  negligent  default  on 
the  part  of  the  city  and  its  officers 
and  agents  no  action  lies;  none 
haying  been  given  by  the  law. 
Harrington  y.  Greenville  (N.  C. 
1912),  75  S.  B.  849. 

"Failure  of  a  city  to  exercise  its 
charter  power  to  abate  nuisances 
not  rendering  Its  streets  unsafe 
does  not  give  persons  injured  by 
such  failure  a  private  action 
against  the  city,  nor  does  a  failure 
to  make  or  enforce  ordinances 
prohibiting  nuisances  give  them 
iuch  action  against  the  city."  Mil- 
ler v.  Newport  News,  101  Va.  432, 
44  S.  E.  712. 

Failure  to  enact  or  enforce 
ordinances  for  the  prevention  or 
abatement  of  a  private  nuisance 
will  not  render  the  municipality 
liable.  Mansfield  v.  Brister,  76 
Ohio  St.  270,  81  N.  E.  631,  10  L. 
R.  A.  (N.  S.)  806;  Arnold  v.  Stan- 
ford, 113  Ky.  852,  24  Ky.  Law  Rep. 
626,  69  S.  W.  726;  Davis  v.  Mont- 
gomery, 61  Ala.  139,  23  Am.  Rep. 
545;  Butz  v.  Cavanaugh,  137  Mo. 
503,  38  S.  W.  1104,  59  Am.  St. 
Rep.  604;  Klley  v.  Kansas  City, 
87  Mo.  103,  66  Am.  Rep.  443; 
Armstrong  v.  Brunswick,  79  Mo. 
319. 

Municipality  is  not  liable  for  a 
failure  to  enforce  its  ordinances 
against  the  maintenance  of  nui- 


sances on  private  property.  Hull 
V.  Roxboro,  142  N.  C.  453,  55  S.  E. 
351. 

Fire  traps.  Failure  or  refusal 
to  condemn  or  remove  old  and 
worthless  buildings,  dangerous  as 
a  source  of  fire,  does  not  make  a 
municipality  liable  for  loss  of 
property  by  fire.  Harrington  v. 
Greenville  (N.  C.  1912),  75  S.  B. 
849. 

Peanut  roaster.  Municipality 
not  liable,  on  the  theory  of  per- 
mitting a  nuisance,  for  damages 
caused  by  the  explosion  of  a  pea- 
nut roaster  maintained  on  a  side- 
walk by  a  private  person.  Frank 
V.  Warsaw,  101  N.  Y.  S.  938,  116 
App.  Div.  618. 

Obstruction  in  river.  City  not 
liable  for  failure  to  remove  nui- 
sance in  navigable  river,  even 
under  the  Maryland  law  which  is 
out  of  line  with  the  other  states, 
since  a  navigable  river  is  not  a 
way  which  the  municipality  must 
keep  free  from  obstructions. 
Maryland  v.  Miller,  180  Fed.  796. 

36.  White  V.  Buffalo,  115  N.  Y. 
S.  1021,  131  App.  Div.  531;  Mc- 
Dade  v.  Chester,  117  Pa.  414,  12 
Atl.  421,  2  Am.  St.  Rep.  681. 

37.  Dyer  v.  Danbury,  85  Conn. 
128,  81  Atl.  958. 

Overhanging  iimbs  as  defects 
in  street,  §  2776,  next  chapter. 
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ages,^*  regardless  of  whether  it  was  gnilty  of  negli- 


38.  Connecticut.  Mootry  ▼• 
Danbury,  46  Conn.  650,  29  Am 
Rep.  703. 

lllinoit.  Champaign  v.  Poith- 
ter,  29  III.  App.  117. 

lowa.  Fitigerald  t.  Sbaron,  143 
la.  730,  121  N.  W.  623.  See  also 
Hlnes  T.  Nevada,  160  la.  620,  130 
N,  W.  181. 

Kentvckj/.  Clayton  v.  Hender- 
son, 103  Ky.  328,  44  S.  W.  667,  44 
L.  R.  A.  474. 

Marj/land.  Baltimore  t.  Mar- 
riott, 9  Ud.  160,  66  Am.  Dec.  326. 

Michigan.  Pennoyer  v.  Sagi- 
naw, 8  Mlcb.  634. 

Miaaouri.  Roth  t.  St.  Joseph, 
1G4  Mo.  App.  26,  147  S.  W.  490; 
Hedwlck  V.  St.  Joseph.  138  Mo. 
App.  396.  122  S.  W.  376;  Martin 
V.  St.  Joseph,  136  Mo.  App.  316, 
117  S.  W.  94;  Bailee  v.  St.  Loula. 
162  Mo.  616,  64  S.  W.  463;  Torpey 
V.  Independence.  24  Mo.  App.  388; 
Brown  T.  Scrugge,  141  Mo.  App. 
632,   126   S.  W.  637. 

lUontatM.     Murray  v.  Butte,  36 


St.  Rep.  840  (deposit  of  garbage)  ; 
San  Antonio  v.  Mackey,.  14  Tox. 
ClT.  App.  210,  36  a.  W.  760:  HlllB- 
boro  V.  iTey,  1  Tex,  CIt.  App.  663, 
20  S.  W.  1012,  dump  for  dead 
animals. 

Virffinia.  Radford  t.  Clark  (Va. 
1912),  73  S.  E.  B71.' 

Wuconiin.  Harper  t.  Mil- 
waukee, 30  Wis.  366. 

Maintaining  ■  nuisance  cre- 
atea  liability.  A  municipal  cor- 
poration is  liable  for  maintaining 
a  nnlsance  to  the  same  extent 
as  an  Individual.  Valparaiso  v. 
Moffltt.  12  Ind.  App.  260,  39  N. 
E.  909,  S4  Am.  St.  Rep.  622;  New 
Albany  v.  Sltder,  21  Ind.  App. 
392.  62  N.  E.  626. 

Nuisance  In  streets,  extreme 
rule  Imposing  liability,  see  Wbed- 
er  T.  Fort  Dodge,  131  la.  566,  108 
N.  W.  1067,  fl  L.  R.  A.  (N.  S.) 
146. 

Flooding  land*.  A  municipal 
corporation  le  liable  for  creating 
a  nnlsance  by  flooding  the  lands 
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gence,^®  and  it  cannot  escape  liability  therefor  on  the 
ground  that  in  doing  so  it  was  exercising  a  govern- 
mental function.**^  But  if  the  nuisance  created  is  not 
within  the  scope  of  the  powers  of  the  municipality,  there 
is  no  municipal  liability.*^ 
Furthermore,  where  the  municipal  corporation  permits 


Whitfield    V.    CarroUton,    60    Mo. 
App.  98. 

Public  market  not  nuisance 
per  se.  State  ▼.  Smith,  123  la. 
654,  96  N.  W.  899. 

Construction  of  waterworl<t 
not  a  nuisance  per  se,  although 
blasting  is  necessary.  Logans- 
port  y.  Dick,  70  Ind.  65,  36  Am. 
Rep.  166. 

Notice  of  nuisance  given  to 
city  clerk  only  is  insufficient, 
where  notice  is  necessary.  Nich- 
ols y.  Boston,  98  Mass.  39,  93  Am. 
Dec.  132. 

City  is  not  liable  for  ftiilure  to 
abate  a  nuisance  which  it  did  not 
create,  except  after  notice  and  re- 
quest to  abate  it.  Martin  y.  St 
Joseph,  136  Mo.  App.  316,  117  S. 
W.  94. 

39.  Negligence  is  not  an  ele- 
ment to  be  considered  in  action 
for  creating  or  maintaining  nui- 
sance. Roth  y.  St.  Joseph,  164 
Mo.  App.  26,  147  S.  W.  490;  Prick 
T.  Kansas  City,  117  Mo.  App.  488, 
93  S.  W.  361;  Coleman  y.  Price, 
54  Tex.  Ciy.  App.  39,  117  S.  W. 
905. 

40.  Municipality  is  liable  for 
a  nuisance  created  by  the  opera- 
tion of  its  sewer  system,  and  is 
not  relieved  therefrom  by  the  fact 
that  it  was  exercising  a  govern- 
mental   function    in    maintaining 


the  sewer.  Sammons  v.  Glovers- 
ville,  175  N.  Y.  346,  67  N.  E.  622. 

See  also  Watson  v.  New  Mil- 
ford,  72  Conn.  561,  45  Atl.  167,  77 
Am.  St.  Rep.  345. 

8mol<e  nuisance  created  by  mu- 
nicipal pumping  plant;  question 
of  governmental  duty  immaterial 
and  municipality  liable  therefor. 
Gordon  v.  Silver  Creek,  112  N. 
Y.  S.  54,  127  App.  Div.  888. 

Where  the  municipal  authori- 
ties sufFer  or  cause  streets  to  be- 
come unsafe  by  reason  of  failure 
to  enforce  police  regulations  de- 
signed to  keep  them  free  from 
obstructions  and  nuisances  and 
damage  results  by  reason  thereof, 
responsibility  can  not  be  evaded 
on  the  ground  that  the  omitted 
duty  is  legislative  or  governmental 
in  character.  Miller  v.  Newport 
News.  101  Va.  432,  44  S.  B.  712. 

Cleaning  its  streets,  though  a 
proper  exercise  of  power  delegated 
by  the  state  to  the  municipality, 
does  not  give  the  municipality 
the  right  to  do  so  in  such  a 
manner  as  to  create  a  nuisance. 
New  Albany  v.  Slider,  21  Ind. 
App.  392,  52  N.  E.  626,  and  see 
§  2636,  ante, 

41.  Seele  v.  Deering,  79  Me. 
343,  10  Atl.  45,  1  Am.  St  Rep. 
314,  and  see  §  2637,  ante. 

Contra,  in  Iowa.  Fitzgerald  v. 
Sharon,  143  la.  730,  733,  121  N, 
W.  523, 
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conditions  in  its  streets  and  public  ways  which  amotint 
to  a  nuisance  so  as  to  interfere  with  the  reasonable  use 
of  such  streets  or  ways  by  the  public,  the  corporations 
is  ordinarily  liable,*'  as  will  be  more  fully  noticed  in  the 
succeeding  chapter.  Thus  where  a  city  by  license  au- 
thorized a  use  to  be  made  of  a  street  which  rendered  it 
dangerous  or  unsafe  for  travelers,  e.  g.,  the  exhibit  of 
wild  animals  thereon,  resulting  in  damage  by  reason  of 
the  team  of  a  person  properly  using  the  street,  taking 
fright,  the  city  was  held  liable.*' 


42.  Spelr  v.  Brooklyn,  13S  N. 
T.  6,  34  N.  E.  727,  21  L.  R.  A. 
641,  36  Am.  St.  Rep  6G4. 

A  city  having  control  over  its 
streets  and  power  to  remove  pri- 
vate nuisances  erected  thereon,  Is 
liable  to  property  owner  for  fail- 
ure to  abate  a  private  nuisance 
erected  and  maintained  la  the 
street  opposite  the  property.  Frick 
V.  Kansas  City,  117  Mo.  App.  488, 
93  8.  W.  3B1. 

Wagon  kept  tn  street.  The 
panting  of  a  license,  even  though 
author lEed    by    ordinance,    to    an 


street  railvayB,  and  the  grant  of 
such  authority  or  permtsBlos  con- 
stitutes negligence  which  will 
render  the  city  liable  for  damages 
caused  thereby.  The  tttct  that  the 
action  of  the  city  council  In  grant* 
ing  euch  right  was  without  au- 
thority, in  the  opinion  of  the 
court,  would  not  protect  the  City 
from  liability,  since  the  view  ad- 
vanced was  that  corporation!  are 
responsible  tor  the  acts  of  their 
officers  and  agents  done  within 
the  apparent  scope  of  their  author. 
Ity.   and   the  streets   of  the   city 
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Applying  the  rules  laid  down  above,  municipalities  are 
generally  held  liable  where  they  use,  or  license  the  use 
of,  a  place  as  a  dump,  to  the  injury  of  others  as  to  whom 
it  is  a  nuisance.**  So  where  fireworks  are  displayed  by  the 
municipality  itself,  or  pursuant  to  its  permit,  the  dis- 
charge thereof  may,  because  of  the  place,  be  a  nuisance  so 
as  to  make  the  mimicipality  liable,***  especially  where 


44.  Dumping  refute  on  lot  ad- 
Joining  plaintlfTg  premises  Is  ac- 
tionable where  injurious  to  health 
and  unreasonable  under  the  cir- 
cumstances. Lane  y.  Concord,  70 
N.  H.  485,  49  AtL  687,  86  AnL  St. 
Rep.  643,  and  see  2636,  ante. 

Dumping  place  for  garbage.  If 
garbage  is  dumped  at  a  particu- 
lar place,  to  the  injury  of  nearby 
property,  damages  are  recover- 
able. Flanagan  y.  Bloomington, 
156  m.  App.  162. 

Municipality  is  liable,  on  the 
ground  of  creating  a  nuisance, 
where  a  city  scavenger  repeatedly 
deposits  dead  animals  and  other 
filth  on  ground  near  plaintiffs 
residence.  Stephenville  v.  Bower, 
29  Tex.  Civ.  App.  384,  68  S.  W. 
833. 

Immaterial  that  land  on  which 
garbage  was  dumped  did  not  be 
long  to  the  city.  Stephenville  v. 
Bower,  29  Tex.  Civ.  App.  384,  68 
8.  W.  833. 

Maintaining  a  dumping  ground 
for  the  deposit  of  garbage  is  a 
corporate  duty  and  municipality 
la  liable  for  a  nuisance  caused 
thereby.  Ck)leman  v.  Price,  54 
Tex.  Civ.  App.  39,  117  S.  W.  905; 
Haskell  ▼.  Webb  (Tex.  Civ.  App. 
1911),  140  S.  W.  127. 

Collecting  garbage  and  fllth  from 
tbe  streets  and  depositing  it  in  a 
mass  upon  some  other  street,  caus- 


ing a  nuisance,  renders  city  liable. 
New  Albany  v.  Slider,  21  Ind. 
App.   392,   52  N.  B.   626. 

Dump  for  refuse,  maintenance 
on  land  of  owner  with  his  consent, 
not  a  nuisance.  Denver  v.  Porter, 
12G  Fed.  288,  61  C.  C.  A.  168. 

City  not  liable  for  act  of  mar- 
shal in  depositing  carcasses  of 
dead  animals  so  near  a  private 
residence  as  to  create  a  nuisance. 
Hillsboro  V.  Ivey,  1  Tex.  Civ.  App. 
653,   20   S.  W.   1012. 

Thomp.,  Neg.,  §  5853. 

45.  The  fact  that  the  exhibi- 
tion of  fireworks  resulting  in  the 
injury  to  plaintiff  was  given  by  a 
church  organization  upon  private 
property,  at  a  point  specifically 
designated,  under  the  direction  of 
the  commissioner  of  police,  upon 
property  abutting  a  populated 
street,  does  not  relieve  the  munic- 
ipality from  liability.  Walker  v. 
New  York,  95  N.  Y.  S.  121,  107 
App.  Div.  361. 

Fireworks  on  a  public  play- 
ground, shot  off  by  a  municipality 
on  only  one  occasion,  for  the 
entertainment  of  the  public,  are 
not  a  nuisance.  Kerr  v.  Brook- 
line,  208  Mass.  190,  94  N.  B.  257, 
34  L.  R.  A.   (N.  S.)    464. 

Fireworks  as  nuisance,  in  New 
York,  see  Landau  v.  New  York,  180 
N.  Y.  48,  55,  72  N.  B.  631,  105 
Am.    St.   Rep.    709    (where   it   is 
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a  street  is  the  scene  of  the  display.*'  Likewise,  a  pest 
hoiise  may  be  an  actionable  nuisance,  although  the  ques- 
tion generally  involved  is  whether  property  is  "taken" 
or  "damaged"  by  the  maintenance  thereof,  within  the 
provisions  relating  to  condemnation  proceedings.*^  And 


uld:  "Flreworke  esblblted  on  an 
extenslTe  scale  In  a  great  thor- 
oughfare, m  tbe  midst  of  a  large 
cltr,  where  a  vast  multitude  of 
people  Is  aasembled,  If  not  a  nui- 
sance as  matter  of  law,  mar  prop- 
erly be  found  to  be  such  as  a  mat- 
ter ot  tact") ;  Helker  t.  New  York. 
190  N.  Y.  4S1,  83  N.  E.  566  (where 
exhibition  of  fireworks  on  even- 
ing of  election  day,  on  Uadiaon 
avenue  In  New  York  City,  was 
held,  under  the  particular  tecti  of 
the  caae,  not  a  nuisance  aa  a 
matter  of  law,  and  It  was  said: 
"An  exhibition  of  Are  works  Is  not 
malum  in  <e,  but  la  evil  or  inno- 
cent according  to  circumstances" ) ; 
Speir  V.  Brooklyn,  139  N.  Y.  e,  11, 
31  N.  E.  727,  21  L.  R  A.  641,  36 
Am.  St.  Rep.  664;  DeAgramonta  t. 
Mount  Vernon,  98  N.  Y,  S.  454,  112 


Clayton.  22  Ky.  I*  Rep.  283,  67 
S.  W.  1.  63  L.  R,  A.  145,  where 
city  was  held  liable  where  It  lo- 
cated a  peathouse  within  one  mile 
of  Ita  limits,  which  was  forbidden 
by  statute,  resulting  in  plalntitt 
catching  smallpox. 

See,  as  denying  right  to  recover 
damages.  Barry  v.  Smith,  191 
Maaa.  7S.  77  N.  E.  1099.  6  L.  R.  A. 
(N.  8.)  1028. 

"Where  a  city  or  other  munld- 
pallty  erects  and  malntalna  a  pub- 
lic Institution,  which,  by  reason 
ot  its  nature,  endangers  the  Urea 
or  health  of  the  occupants  ot  ad- 
jacent premlaea,  aa  by  subjecting 
them  to  contagious  or  Infectious 
diseaseB,  it  Is  not  only  a  nuisance, 
but  it  is  such  an  Invasion  ot  the 
property  rights  of  such  adjacent 
holders  as  amounts  both  t 
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in  Illinois  the  maintenance  of  an  ordinary  hospital  has 
been  enjoined,  in  a  particular  case,  by  adjoining  owners 
as  a  nuisance.^  ^ 

§  2642.    Jails,  workhouses,  and  police  stations. 

In  erecting,  maintaining  and  managing  jails,  work- 
houses, and  police  stations,  the  municipality  is  exercis- 
ing a  purely  governmental  function.*®  Therefore,  not- 
withstanding the  manifest  injustice  of  the  rule,  especially 
where  a  person  is  confined  without  good  cause,  it  is 
well  settled  that  municipalities  are  not  liable,  to  persons 
confined  therein,  for  injuries  resulting  from  the  improper 
construction  or  negligent  maintenance  or  management  of 
such  a  place,'®  nor  for  injuries  received  from  fellow  pris- 


withln  the  meaning  of  the  consti- 
tution. Frazer  v.  Chicago,  186  lU. 
480,  57  N.  E.  1055,  51  L.  R.  A.  306, 
78  Am.  St  Rep.  296.  Compare 
L'Hote  V.  New  Orleans,  177  U.  S. 
584,  20  Sup.  Ct.  788,  44  L.  Ed.  899. 

The  contraction  of  smallpox  hy 
a  guest  from  an  inmate  of  the 
house  who  is  conceded  to  have 
contracted  the  disease  because  of 
the  unlawful  location  of  a  pest 
hospital  near  by  is  held,  in  Hen- 
derson v.  O'Haloran,  114  Ky.  186, , 
70  S.  W.  662,  59  lb.  R.  A.  718,  102 
Am.  St.  Rep.  279,  to  be  the  proxi- 
mate result  of  such  unlawful  loca^ 
tion,  so  as  to  render  the  city  liable 
for  the  injury  thereby  caused  to 
the  guest. 

Ultra  vires.  Pest  house  near 
plaintifTs  residence.  Plaintiff 
held  not  entitled  to  recover  dam- 
ages where  city  had  no  authority 
to  maintain  pest  houses.  Arnold 
T.  Stanford,  113  Ky.  852,  69  8. 
W.  726,  dist'g  Clayton  v.  Hender- 
son, 103  Ky.  228,  44  S.  W.  667, 
44  L.  R.  A.  474,  on  ground  that 


in  earlier  case  city  had  legal  right 
to  establish  pest  house. 

48.  Hospital  as  nuisance,  in- 
junction against,  see  Deaconess 
Hospital  v.  Bontjes,  207  III.  553, 
69  N.  B.  748,  64  L.  R.  A.  215,  arg 
104  111.  App.  484. 

49.  §  2431.  p.  5067,  ante,  vol.  5. 

50.  Georgia,  Gray  v.  Qriflln, 
111  Ga.  361,  36  S.  E.  792,  51  L.  R. 
A.  131;  Wilson  v.  Macon,  88  Ga. 
455,  14  S.  E.  710  (putting  pris- 
oner in  cell  with  dangerous  and 
intoxicated   fellow   prisoner). 

Illinois,  Evans  v.  Kankakee, 
231  ni.  223,  83  N.  E.  223;  Blake 
V.  Pontiac,  49  111.  App.  543. 

Kansas,  La  Clef  v.  Concordia, 
41  Kan.  323,  21  Pac.  272,  13  Am. 
St.  Rep.  285;  New  Kiowa  v.  Cra- 
ven, 46  Kan.  114,  26  Pac.  426. 

Kentucky.  Braunstein  v.  Louis- 
ville, 146  Ky.  777,  143  S.  W.  372; 
Bowling  Green  v.  Rogers,  142  Ky. 
558,  134  S.  W.  921. 

Maine.  Mains  v.  Ft  Palrchild, 
99  Me.  177,  59  AU.  87. 
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oners."'    And  a  mtmicipality  is  not  liable  to  one  con- 


JUatiachmetU.  Cnrran  t.  Bos- 
ton, 161  Mass.  KOE,  24  N.  E.  TBI, 
S  L.  R.  A.  243.  21  Am.  St  Hep. 


812. 

Wett  Virginia.  Shaw  t.  Charles- 
ton, 57  W.  Vs.  433.  BO  S.  B.  BZ7. 

Vermont.  Carty's  Adm'r  t. 
WtnooBkl,  78  Tt.  104,  62  AU.  45. 
2   L.   B.   A.    (N.   S.)    95. 

Mnniclpal  corporation  1b  not  lia- 
ble for  oegllgence  In  caring  for 
one  who  Is  tinder  arrest  by  tbe 
police,  and  this  Is  true  wbetber 
the  arrest  Is  lawful  or  unlawful, 
because  In  such  case  a  public  duty 
Is  being  discharged  for  which  the 
city  derives  no  pecuniary  beneflt. 
Kelly  T.  Cook,  21  R.  I.  29,  41  Atl. 
571,  6  Am.  Neg.  Rep.  94. 

City  not  liable  to  a  prisoner  In 
Its  work  bouse  tor  damage  result- 
ing from  wrongful  acts  of  the  su- 
perintendent Rose  T.  Toledo,  24 
Ohio  Clr.  Ct  Rep.  540. 


99  N.  Y.  S.  1020.  114  App.  Dlv. 
734. 

Negligence  of  officers  in  charge 
of  rock  pile  for  municipal  offen- 
ders creates  no  liability  against 
the  municipality.  Jackson  t. 
OwInBsvtlie  (Ky.),  ISl  S.  W.  672. 

Care  of  sTnailpox.  Not  liable 
for  detaining  In  calaboose  a  per- 
son afflicted  with  smallpox  whsre- 
by  persons  residing  or  working 
near  by  contracted  the  disease. 
Evans  T.  Kankakee.  231  HI.  233. 
83  N.  B.  223.  13  L.  R.  A.  (N.  S.) 
1190,  aTg   132  111.  App.  4S8. 

In  Nortli  Csroilna.  statute  cre- 
ates limited  liability  by  reanlrlng 
Jails  to  be  kept  clean,  prescrlbioK 
the  food  and  blankets,  etc.  Mof- 
fltt  T.  ABhevllle,  103  N.  C.  237. 
9  S.  E.  6S6,  14  Am.  St  Rep.  SIO. 
See  also  Lewis  v.  Raleigh,  77  N. 
C.  229.  But  compare  Shields  v. 
Durham.  US  N.  C.  450,  24  S.  B. 
794.  36  L.  R.  A.  293. 

In  Virginia,  under  statute,  a 
city  was  held  liable  tor  the  un- 


§2642 


Jails  :  Workhouses  :  Stations. 


5455 


fined  in  jail,  injured  by  the  burning  of  the  jail,  caused 
by  the  negligence  of  municipal  oflScers  in  the  exercise 
of  their  oflScial  duties.*^  So  there  is  no  liability  for  de- 
fective machinery  or  appliances  used  in  a  prison  or 
workhouse,  or  on  a  rockpile,  injuring  a  convict  working 
thereon,^  nor  for  neglect  to  furnish  convicts  a  safe  place 
to  work .**  Likewise  one  imprisoned  cannot  recover  for 
mjuries  to  his  health,  or  sickness,  resulting  from  the  un- 
healthy condition  of  the  jail.'*^  This  exemption  from  lia- 
bility also  extends  to  injuries  in  a  quarry  some  miles 
from  the  workhouse,  where  the  quarry  was  being  used 


52.  Burning  of  Jail.  Where  a 
Jail  is  destroyed  by  fire  caused  by 
the  negligence  of  the  officers  in 
charge  resulting  in  the  death  of 
himates,  the  city  is  not  liable. 
McAuliffe  V.  Victor,  15  Colo.  App. 
337,  62  Pac.  231;  Brown's  Adm'r 
T.  Guyandotte,  34  W.  Va.  299,  12 
S.  E.  707.  11  L.  R.  A.  121. 

53.  Alamango  v.  Albany  Coun- 
ty, 25  Hun  (N.  Y.),  651;  Curran 
y.  Boston,  151  Mass.  505,  24  N.  B. 
781,  8  L.  R.  A.  243,  21  Am.  St. 
Rep.  465,  30  Am.  it  Eng.  Corp. 
Cas.  506;  Green  v.  Muskingum 
County  Com'rs,  23  Ohio  Cir.  Ct.  R. 
43. 

Rock  pile.  One  forced  to  break 
rock  on  a  municipal  rock  pile.  In 
order  to  pay  off  and  discharge  a 
fine,  cannot  recover  because  of  in- 
juries resulting  from  a  defective 
hammer  in  the  hands  of  another 
rock  breaker.  Jackson  v.  Owlngs- 
Tille  (Ky.),  121  S.  W.  672,  25  L. 
R  A.  (N.  S.)  180. 

Vicioua  mule.  So,  in  Missouri, 
where  a  prisoner  is  committed  to 
the  St.  Louis  workhouse  in  satis- 
faction of  a  fine  imposed  for  the 
violation  of  an  ordinance,  and 
who,  while  at  work,  is  kicked  by 


a  vicious  mule  which  the  work- 
house superintendent  ordered  him 
to  harness,  there  can  be  no  recov- 
ery of  the  city  for  the  injuries 
so  received,  even  though  the  su- 
perintendent knew  the  mule  was 
vicious.  Ulrich  v.  St  Louis,  112 
Mo.  138,  20  S.  W.  466,  34  Am.  St. 
Rep.  372. 

54.  Ulrich  v.  St.  Louis,  112 
Mo.  138,  20  S.  W.  466,  34  Am.  St. 
Rep.  372.     Kicked  by  mule. 

Notice  to  chief  of  police  not 
notice  to  city  of  improper  condi- 
tion of  prison,  see  Coley  v.  States- 
ville,  121  N.  C.  301,  28  S.  E.  482. 

55.  White  v.  Sullivan  County, 
129  Ind.  396,  28  N.  E.  846;  Jones 
V.  Corbin,  30  Ky.  L.  Rep.  374,  98 
S.  W.  1002;  Eddy  v.  Ellicottville, 
54  N.  Y.  S.  800,  35  App.  Div.  256; 
Shields  v.  Durham,  116  N.  C.  394, 
21  S.  K  402. 

One  confined  by  an  officer  in  a 
town  lockup  over  night  without 
food  or  water,  or  protection  from 
the  cold,  can  not  recover  from  the 
town  for  a  consequent  injury  to 
him  health.  Lahner  v.  Williams, 
112  la.  428,  84  N.  W.  507. 
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for  workhouse  purposes ;  ■>*  and  the  fact  that  some  reve- 
nue is  derived  from  the  quarry,  where  the  revenue  is 
applied  in  most  part  in  payment  of  the  expenses  of  the 
maintenance  and  operation  of  the  workhouse,  does  not 
affect  the  rule,  since  the  revenue  is  incidental  to  the  main 
purpose."^  Likewise,  a  municipality  is  not  liable  to  a 
third  person  working  on  a  street  some  distance  from  the 
quarries  of  a  city  workhouse,  where  injured  by  rocks 
thrown  on  him  by  blasting  at  the  quarry."' 

It  has  been  held  that  a  property  owner  cannot  re- 
cover damages  from  a  municipality  for  building  a  prison 
on  adjoining  property,  although  it  would  seem  that  if 
it  is  so  maintained  as  to  create  a  nuisance,  one  sus- 
taining special  injury  may  sue  for  such  negligent  main- 
tenance, as  distinguished  from  the  erection." 

§  2643.     Pire  stations,  apparatus,  etc. 

It  has  already  been  noted  that  municipalities  are  not 
liable  for  the  torts  of  their  firemen.*"    Moreover,  it  is 


56.  BrauQsteln  v.  Louisville, 
146  Ky.  777,  1*3  S.  W.  37S;  Bell 
T.  ClnclDnatl,  SO  Ohio  St.  1,  88 
N.  E.  128. 

67.  BeU  T.  Cinclanatl,  80  Ohio 
8t  1,   20-S4,  88  N.   E.   12S. 


gulBh  the  one  from  the  other. 
But  reaBOn  and  the  soundest  pub- 
lic policy  forbid  that  liability  for 
damage  be  held  against  a  city 
for  Its  manner  of  resisting  fire, 
aa  human  skill  and  ingenuity  are 
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well  settled  that  municipalities  are  not  liable  for  injur- 
ies due  to  the  defective  condition  of  its  fire  apparatus,®^ 
or  the  negligent  construction  or  management  of  fire 
houses,®^  or  the  failure  to  furnish  an  adequate  supply  of 
water  for  fire  protection.®*  For  instance,  where  cisterns 
constructed  by  a  municipality  for  fire  protection  are  al- 
lowed to  get  out  of  order,  resulting  in  the  burning  of 


fire  department  in  responding  to 
a  call,  resulting  in  loss  of  prop- 
erty by  fire.  Irrine  v.  Chatta- 
nooga, 101  Tenn.  291,  47  S.  W. 
419. 

Members  of  fire  department 
can  not  recover.  In  the  absence 
of  a  staute,  no  individual  has  a 
right  of  action  against  a  munic- 
ipal corporation  for  injuries  sus- 
tained while  rendering  senrices 
as  a  paid  member  of  the  fire  de- 
partment or  as  a  volunteer.  Wild 
V.  Paterson,  47  N.  J.  L.  406,  1  Atl. 
490;  Peterson  v.  Wilmington,  130 
N.  C.  76,  40  S.  B.  853,  56  L.  R.  A. 
959. 

Accident  policy  no  defense. 
The  fact  that  a  fireman  had  an 
accident  policy  will  not  relieve 
the  city  from  liability  for  negli- 
gence resulting  in  his  death. 
Kansas  City  v.  McDonald,  60  Kan. 
481,  57  Pac.  123,  45  U  R.  A.  429,  6 
Am.  Neg.  Rep.  67. 

61.  McKenna  v.  St.  Louis,  6 
Mo.  App.  320;  LAWson  v.  Seattle, 
6  Wash.  184,  33  Pac.  347. 

No  liability  exists  for  negligence 
in  the  care  of  such  apparatus. 
Wild  V.  Paterson.  47  N.  J.  L.  406, 
1  AU.  490. 

In  Indiana,  however,  it  has 
been  held,  without  discussing  this 
question,  that  a  municipality  is 
liable  to  an  employee  injured  by 


defects  in  a  fire  engine  of  which 
he  had  charge.  Lafayette  v.  Al- 
len, 81  Ind.  166. 

62.  See  Kies  v.  Erie,  135  Pa. 
144,  19  AtL  942,  20  Am.  St  Rep. 
867. 

Safe  place  to  work  or  safe  tools 
need  not  be  furnished  firemen, 
since  operating  a  fire  department 
is  a  governmental  duty.  Long  v. 
Birmingham,  161  Ala.  427,  49  So. 
881,  and  see  §  2643,  post. 

in  Kansas,  however,  it  is  held 
that  in  the  care  and  management 
of  a  fire  station  a  city  is  perform- 
ing a  purely  ministerial  duty; 
and  it  is  liable  for  failure  to  fur- 
nish its  employees  a  reasonably 
safe  place  to  work.  Bowden  v. 
Kansas  City,  69  Kan.  587,  595,  77 
Pac.  573,  66  L.  R.  A.  181,  105 
Am.  St  Rep.  187. 

In  Oregon,  also,  it  is  held  that 
a  city  engaged  in  repairing  its 
fire  alarm  system,  through  the  in- 
strumentality of  private  or  cor- 
porate agencies,  and  through  the 
fire  department  or  its  officers,  or 
through  officers  of  the  city  whose 
duty  it  was  to  perform  such  work, 
is  liable  to  such  employees  where 
injured.  Wagoner  v.  Portland,  40 
Greg.   389,  397,  60  Pac.  985. 

Contra,  §  2432,  note  59,  ante, 
vol.  5. 

63.  §  2430,  ante,  vol.  5. 
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one's  buildings  because  of  inability  to  get  an  adequate 
water  supply,  the  municipality  is  not  liable.** 

So  far  as  defective  fire  apparatus  is  concerned,  an  at- 
tempt has  been  made  to  establish  an  exception  to  the 
rule  of  nonliability  for  torts  in  connection  with  the  fire 
department,  by  contending  that,  in  so  far  as  employees 
engaged  in  the  use  of  such  apparatus  are  affected,  the 
duty  to  keep  the  apparatus  in  good  order  is  a  private 
duty  owed  to  the  employee  and  not  the  public.  This 
contention  was  rejected  in  New  Jersey.*"*  In  Wisconsin, 
however,  a  municipality  has  been  held  liable  to  an  em- 
ployee engaged  in  constructing  a  cistern  for  the  fire  de- 
partment, for  protection  against  fire,  on  the  theory  that 
the  municipality  was  engaged  in  the  attempted  perform- 
ance of  a  duty  through  its  own  private  agencies  and  not 
through  the  fire  department  or  its  officers  or  other  offi- 
cers of  the  city  whose  duty  it  was  to  perform  the  work;" 
and  in  Massachusetts  it  was  held  that  where  a  city  owned 
a  telegraph  wire  for  the  use  of  its  fire  department,  and 
injury  was  caused  while  the  wire  was  being  removed  for 
purposes  not  connected  with  the  fire  department,  the 
municipality  is  liable." 

However,  in  courts  of  admiralty,  under  the  maritime 
law,  a  municipality  is  liable  for  the  negligence  of  its 
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rule  applies  as  to  special  assessments.  It  is  held  that 
**the  laying  out  and  opening  of  streets  in  a  city,  the  as- 
sessment of  damages  and  benefits  resulting  therefrom, 
and  the  collection  of  the  sums  so  assessed  as  benefits,  are 
strictly  mxmicipal  functions,  and  the  officers  of  the  city 
by  whom  these  functions  are  performed  thereby  dis- 
charge  municipal  or  corporate  duties,  as  distinguished 
from  public  or  governmental  duties.  *  *  ^^  But  in  a  recent 
case  in  Missouri  a  city  was  sued  to  recover  damages  for 
the  failure  of  its  treasurer  to  perform  the  purely  minis- 
terial act  of  issuing  a  certificate  to  a  purchaser  at  a  sale 
of  property  under  an  assessment  levied  for  the  mainte- 
nance of  parks  and  boulevards.  It  was  held  that  the 
city,  in  levying  the  assessment,  was  acting  in  a  govern- 
mental capacity.''^ 

§  2645.     Lighting  streets. 

Lighting  the  streets  of  a  municipality  is  universally 
recognized  as  a  public  and  governmental  function,  and 
this  is  so  although  the  same  plant  which  supplies  the 
electricity  for  the  street  light  also  supplies  the  electricity 
for  the  lights  in  private  dwellings  and  business  houses.*"* 

§  2646.     Infringement  of  patent. 
A  municipality  is  liable  to  a  patentee  for  an  infringe- 


70  N.  Y.  157,  165;  Bank  of  Com- 
monwealth V.  New  York,  43  N.  Y. 
184. 

In  Massachusetts,  tax  assessors 
and  collectors,  "although  elected 
by  the  Inhabitants  of  the  town, 
are  not  the  agents  of  the  town, 
but  are  public  officers  whose  du- 
ties are  prescribed  by  law."  Alger 
T.  Easton,  119  Mass.  77,  and  see 
Dunbar  v.   Boston,   112  Mass.   75. 

Assessors  are  public  officers  and 
not  servants  of  the  municipality, 
and  the  latter  is  not  liable  to  a 
property  owner  for  fraudulently 
overvaluing  his  property  for  the 


purpose  of  taxation.  Hathaway 
V.  Everett,  205  Mass.  246,  91  N.  E. 
296. 

70.  Durkee  v.  Kenosha,  59  Wise. 
123,  124,  17  N.  W.  677,  48  Am.  Rep. 
480. 

See  §  174  ante,  vol.  1. 

71.  Brightwell  v.  Kansas  City, 
153   Mo.   App.   519,   134   S.  W.   87. 

72.  Irvine  v.  Greenwood,  89 
S.  C.  511,  519,  72  S.  B.  228,  hold- 
ing that  there  is  no  common  law 
liability  for  death  of  one  coming 
in  contact  with  a  wire  supporting 
an  arc  light  in  a  street. 

§  2806,  post. 
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ment  of  Ma  patent  in  the  course  of  the  execution  of  its 
corporate  powers  and  duties." 

§  2647.     Exhibition  conducted  by  municipality. 

If  a  municipality  has  the  power  conferred  on  it  to 
give  any  kind  of  an  exhibition,  and  injuries  result  from 
negligence  in  connection  therewith,  usually  the  munici- 
pality will  be  held  liable  therefor.  However,  if  enter- 
tainment is  provided,  exclusively  for  the  gratuitoits 
amusement  of  the  public,  the  municipality  is  not  liable 
for  negligence  in  connection  therewith.^^  To  illustrate, 
where  a  municipality  displays  fireworks  to  entertain  the 
public,  one  injured  by  being  struck  by  some  of  the  fire- 
works or  otherwise  in  connection  with  the  display,  can- 
not recover,  on  the  theory  that  the  work  in  which  the 
municipality  is  engaged  is  conducted  solely  in  the  public 
interest  and  for  the  general  benefit,'"  But  in  some  juris- 
dictions, fireworks,  at  least  where  discharged  in  a  street, 
are  held  a  public  nuisance.'* 

Furthermore,  nonliability  is  often  predicated  on  the 
fact  that  the  aet  of  providing  the  entertainment  is  ultra 
vires  and  beyond  the  power  of  the  municipality/' 

However,  if  a  municipality  permits  a  public  exhibition 
in  a  street,  and  it  obstructs  the  street  or  renders  it  un- 
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§  2648.     Destruction  of  property  by  municipalities. 

The  police  power  extends  to  the  destruction  of  prop- 
erty,^*  inchiding  the  pulling  down  or  blowing  up  of 
buildings  to  arrest  the  progress  of  a  fire;  the  destruc- 
tion of  buildings  within  the  fire  limits  which  do  not  con- 
form to  the  requirements;  the  destruction  of  bedding, 
clothing,  etc.,  to  prevent  the  spread  of  disease;  the  kill- 
ing of  animals  to  prevent  the  spread  of  disease  among 
them ;  the  throwing  away  of  adulterated,  unclean  or  dis- 
eased milk;  etc.®^ 

There  is  no  municipal  liability  because  of  the  destruc- 
tion of  property  by  the  corporation,  where  the  pub- 
lic necessity  requires  it,  since  the  rights  of  private  prop- 
erty are  subordinate  to  the  public  welfare — solus  populi 
suprema  est  lex.  Thus,  property  may  be  destroyed  to 
prevent  the  spread  of  fire  or  other  great  calamity,  with- 
out municipal  liability,  in  the  absence  of  express  statute 
or  charter  provision  creating  such  liability."  This  is 
equally  true  whether  the  building  is  destroyed  under  the 
direction  of  the  oflScers  of  the  municipality  or  by  the 
bystanders  of  their  own  motion.®*  Likewise,  buildings 
within  the  fire  limits,  where  not  meeting  the  necessary 
requirements  for  buildings  within  such  limits,  may  be 


79.  §  892,  antCt  yoL  3. 

80.  See  notes  under  §  892,  ante, 

TOl.  3. 

8L  Destruction  of  property  to 
stop  fire:  not  liable.  Dunbar  v. 
San  Francisco,  1  Cal.  355;  Cowens 
T.  San  Prancisco,  1  Cal.  452; 
Keller  y.  Corpus  Christi,  50  Tex. 
614,  32  Am.  Rep.  613;  Bowditch 
T.  Boston,  101  U.  S.  16,  25  L.  Ed. 
980. 

The  fact  that  the  officers  of  a 
municipal  corporation  are  author- 
ized by  ordinance  to  direct  the 
destruction  of  private  dwellings 
and  other  property  to  prevent  the 


spread  of  fire,  does  not  make  the 
corporation  liable,  on  the  doctrine 
of  respondeat  superior,  to  the 
owners  for  the  property  thus  de- 
stroyed, unless  there  is  an  express 
statute  or  provision  in  the  char- 
ter creating  such  liability.  Field 
V.  Des  Moines,  39  la.  575,  18  Am. 
Rep.  46. 

Not  liable  though  fire  was  ex- 
tinguished before  it  reached 
plaintitTs  house  which  was  blown 
up.  White  V.  Charleston,  2  Hill, 
Law    (S.  C.)    571. 

82.  McDonald  v.  Red  Wing,  13 
Minn.  38. 
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destroyed  without  incurring  liability.^'  So  where  vil- 
lage trustees  burned  a  mill  and  destroyed  a  dam  to  pre- 
vent a  flood  from  damaging  a  highway  and  other  prop- 
erty, the  municipality  was  held  not  liable.'*  Likewise, 
property  may  be  destroyed  to  prevent  the  spread  of  con- 
tagious disease,  without  the  incurring  of  municipal  lia- 
bility ;  **  and  this  includes  the  killing  of  diseased  ani- 
mals.'" And  there  is  no  municipal  liability  for  the  de- 
struction of  damaged  grain,  where  a  nuisance  or  dan- 
gerous to  the  public  health.*'  Furthermore,  for  an  addi- 
tional reason,  if  the  destruction  of  property  as  a  nui- 
sance is  ultra  vires,  no  recovery  can  be  had.*' 

However,  it  would  seem  that  if  there  was  no  necessity, 
or  at  least  what  would  seem  to  be  a  necessity  from  the 
standpoint  of  a  reasonable  person,  for  the  destruction 
of  the  property,  a  recovery  may  be  had  therefore,  inde- 
pendent of  statute.'*    So  if  no  fire  is  raging,  and  the 


S3.  Wooden  building  erected 
within  fire  Umlta  m&j  be  de- 
stroyed, wltbont  Incurring  lia- 
bility. Miller  V.  Valparalao,  10 
Ind.  App.  32,  37  N.  B.  418. 

See  ii  948,  949  and  notes,  antf?. 
vol.  3. 

Notice  as  necessary.     If  a  stat- 


See  also  Adams  v.  Milwaukee, 
144  Wis.  371,  378,  139  N.  W.  618; 
SJ  892,  905,  ante,  vol.  3. 

86.  Livingston  t.  EIUs  County, 
30  Tex.  ClT.  App.  19,  68  S.  W. 
723. 

87.  Dunbar  v.  Augusta,  90  Qa. 
3S0,  17  S.  E.  907. 
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building  is  destroyed  merely  because  it  is  within  the  fire 
limits  and  is  not  such  a  building  as  may  be  erected  within 
such  limits,  the  municipality  is  liable  if  it  does  unneces- 
sary damage  to  the  building  and  its  contents,  in  demol- 
ishing it.*® 

Such  a  destruction  of  property  does  not  violate  the 
constitutional  pledge  that  private  property  shall  not  be 
taken,  damaged,  or  the  like,  for  public  use,  without  just 
compensation.^^  Such  destruction  is  not  the  taking  of 
property  for  public  use  by  an  exercise  of  the  right  of 
eminent  domain,  but  instead  *'a  destruction  of  it  to 
avert  an  imminent  public  injury,  which  is  a  different 
thing  from  taking  by  the  right  of  eminent  domain,  and 
is  in  no  legal  sense  an  exercise  of  that  right  but  stands 
on  entirely  different  ground,  namely,  on  the  ground  of 
necessity,  or,  more,  properly  speaking,  on  the  ground  of 
the  police  power  of  the  state,  whereas  the  right  of  emi- 
nent domain  stands  on  constitutional  grounds."  ^^  tj^^ 
right  of  eminent  domain  can  wait  the  forms  and  delay  of 
the  law,  but  this  right  to  destroy  property  is  governed 
by  necessity  which  knows  no  law.®^ 

§  2649.     Same — statutes  creating  liability. 

In  some  states  statutes  or  charters  provide  that  where 
property  is  destroyed  because  of  necessity  to  prevent 
the  spread  of  fire,  the  municipality  shall  be  liable  in 
damages,  or  broader  ones  have  been  enacted,  covering 
in  addition  other  forms  of  loss  from  destruction  of  prop- 
erty because  of  necessity  to  safeguard  the  other  prop- 


no  right  to  destroy  trees  where 
their  removal  is  not  required. 
Waterbury  v.  Morphew,  146  la. 
313,  125  N.  W.  205,  and  see  S 
1327.  ante,  voL  3. 

90.  A  municipal  corporation 
exercising  its  right  to  destroy 
frame  buildings  within  the  fire 
limits  will  be  liable  for  damage 
needlessly  inflicted.  Wheeler  v. 
Aberdeen,  46  Wash.  63,  87  Pac. 
i061. 


91.  Russell  V.  New  York,  2 
Denio  (N.  Y.),  461;  Dallas  v. 
Allen  (Tex.  Civ.  App.),  40  S.  W. 
324. 

92.  Per  Justice  Rowell  in  Ait- 
ken  V.  Wells  River,  70  Vt.  308.  309. 
40  Atl.  829,  41  U  R.  A.  566,  67 
Am.  St  Rep.  672. 

§  1454,  p.  3074,  ante,  vol.  4. 

93.  Keller  v.  Corpus  Christl. 
50  Tex.  614,  32  Am.  Rep.  613. 
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ety  or  health  of  the  municipality.'*  However,  in  order  to 
warrant  a  recovery  under  such  statutes,  the  case  must 
be  brought  clearly  within  the  terms  thereof,""  but  it  would 
seem  that  such  statutes  should  be  liherally  construed  in 
the  interest  of  justice. 

%  2650.     Injuries  by  mobs  and  rioters. 

At  common  law  a  municipal  corporation  is  not  liable 
for  injuries  to  property  occasioned  by  mobs  or  riotous 
">  since  the  duty  to  preserve  order  and  pre- 


94.  RusBell  T.  New  Tork,  2 
Denlo  <N.  T.),  461  <boldliig  itatn- 
tor;  remedy  must  be  adhered  to) ; 
New  York  r.  Lord.  17  Wend.  (N. 
T.),  286. 

Statute  not  applicable  when 
building  pulled  down  was  ao  far 
burnt  that  tt  would  be  Impossible 
to  eave  It  from  destruction  by 
Are.  Taylor  v,  Plymouth,  8  Mete 
(Mass.)  462.  Compare,  however, 
Richmond  t.  Smith,  16  Wall.  (U. 
S.)  429.  21  L.  Ed.  200;  and  see 
New  York  ».  Lord,  17  Wend.  (N. 
Y.)  286. 

Unsanitary.     Metzger  t.  Mark- 


Factor  or  commlsalon  mer- 
chant, having  Hen  for  cbargea  on 
goods  destroyed,  may  recorer 
damages  to  the  amount  of  his  11«l 
New  York  v.  Stone,  20  Wend.  (N. 
Y.)    139. 

Existence  of  Insurance  on  prop- 
erty destroyed,  and  receipt  of 
money  thereon  for  the  loss,  does 
not  bar  a  recovery.  New  York  t. 
Stone,  20  Wend.  (N.  Y.)   139. 

Interest  on  value  of  goods  lost 
la  a  proper  Item.  New  Tork  t. 
Stone,  20  Wend.   (N.  Y.)    139. 

96.  Ruggles  V.  Nantucket,  11 
Gush.    (Maes.)    433,  holding  only 
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vent  mob  violence  is  a  governmental  one ;  ^^  and  this  is 
so  even  though  its  officers  participate  therein.®®  Like- 
wise, general  statutes  authorizing  a  recovery  for  death 
by  wrongful  act  do  not  warrant  a  recovery .^^ 

However,  it  is  provided  by  statute  in  several  states 
that  municipalities  shall  be  liable  for  injuries  to  prop- 
erty by  mobs  or  riots  within  the  corporate  limits,^  and 


ances,  and  disorderly  assem- 
blages, had  reference  to  the  pas- 
sage of  ordinances  to  be  enforced 
by  officers  appointed  for  the  pur- 
pose, and  did  not  make  the  city 
responsible  for  the  riotous  de- 
dtruction  of  property,  or  the  neg- 
lect of  the  officers  of  the  city  in 
not  preventing  such  destruction. 
Western  College,  etc  v.  Cleveland, 
12  Ohio  St  375. 

97.  Chicago  v.  Chicago  League 
Ball  Club,  196  HI.  54,  63  N.  E. 
695. 

98.  Wallace  v.  Norman,  9 
Okla.  339,  60  Pac.  108,  48  L.  R.  A. 
620. 

99.  New  Orleans  v.  Abbagnato, 
62  Fed.  240,  10  C.  C.  A.  361,  26  U 
R.  A.  329. 

1.  Illinois.  Sturges  v.  Chicago, 
237  IlL  46,  86  N.  E.  683. 

Louisiana.  Williams  v.  New 
Orleans,  23  La.  Ann.  507. 

Maryland.  Baltimore  v.  Poult- 
ney,  25  Md.  107. 

Vew  York.  Adamson  v.  New 
York,  188  N.  Y.  255,  80  N.  B.  937, 
10  L.  R,  A.   (N.  S.)   925. 

yew  Hampshire.  Underbill  v. 
Manchester,  45  N.  H.  214. 

Pennsylvania.  Allegheny  v.  Glb- 
wn,  90  Pa.  St  397,  35  Am.  Rep. 
670. 

United  States.  Louisiana  v.  New 
Orleans,  109  U.  S.  285,  3  Sup.  Ct 
211,  27   L.   Ed.   936;    Chicago   v. 


Pennsylvania    Ry.    Co.,    119    Fed. 
497,    57  C.  C.  A.  509. 

Rioters  need  not  be  citizens. 
Under  statutes  making  a  munici- 
pal corporation  liable  to  the  owner 
of  property  damaged  by  mobs,  the 
municipality  may  be  liable  whether 
all  of  the  rioters  are  citizens  or 
not  Chadbourne  v.  New  Castle, 
48  N.  H.  196. 

Municipality  may  sue  for  in- 
jury from  mob  from  neighboring 
city.  Kensington  Com'rs  v.  Phila- 
delphia,  13  Pa.  76. 

Railroad  company  as  bailee — 
right  to  sue.  Railroad  cars  held 
under  a  lease,  or  temporar*'^  in 
possession  of  a  railroad  company 
as  a  bailee  and  common  carrier. 
Title  sufficient  to  warrant  a  re- 
covery. Chicago  V.  Pennsylvania 
Co.,  119  Ind.  497,  503,  57  C.  C.  A. 
509;  Pittsburg,  C.  C.  ft  St  U  R. 
Co.  V.  Chicago,  242  111.  178,  89  N. 
E.  1022. 

Towns  Included.  Statute  ap- 
plying to  "any  city  of  this  com- 
monwealth" held  to  include  in- 
corporated towns.  Higgins  v. 
Crab  Orchard,  8  Ky.  L.  Rep.  112. 

Death.  Statute  of  1855  in 
Louisiana,  creating  liability  for 
destruction  of  "property,"  does 
not  include  liability  for  death  of 
person,  since  in  1855  no  action 
would  lie  in  that  state  for  loss  of 
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such  statutes  are  valid  and  uniformly  held  to  be  within 
the  power  of  the  legislature  to  enact."    But  statutory  lia- 


a  human  Itfe.  Qiantortone  t. 
New  Orleans,  61  Fed.  64,  67,  2i  L. 
R.  A.  G92,  conetniing  Louisiana 
Btatute. 

Mitlsatlon  of  damages.  In 
Kansas,  It  la  ezpresaly  provided  by 
statute  that  "the  character,  use 
or  manner  of  occupancy  of  the 
property  lost  or  destroyed,  and 
the  repntatlon  and  conduct  of  tbe 
person  Injured,  may  be  given  In 
evidence  In  mitigation  of  dam- 
ages."  Stevens  v.  Anthony,  S2 
Kan.  179.  107  Pac.  BB7. 

Interest  sbould  be  allowed. 
Greer  v.  New  York,  3  Rob.  (N. 
T.  Super.  Ct.>  406.  See  Orr  v. 
New  York.  64  Barb.  (N.  T.)  106. 

In  Kansas,  damages  not  limited 
to  those  resulting  in  death  or  loss 
of  limb.  lola  v.  Blrnbaum,  71 
Kan.  600,  SI  Pac.  19S. 

2.  Sturgea  r.  Chicago.  237  111. 
46,  50,  86  N.  B.  683;  Chicago  T. 
Manhattan    Cement    Co.,    178    111. 


the  importance  of  social  order  and 
the  security  of  person  and  prop- 
erty resulting  from  It  are  Im- 
pressed upon  the  public  mind  by 
the  strong  influence  of  pecuniary 
responsibility,  a  sharper  vigilance 
In  excited  and  a  more  efBclent  ac- 
tion aroused  In  regard  to  the  pre- 
vention and  suppression  of  riotous 
assemblages,  by  which  in  large 
cities  property  is  so  often  dam- 
aged and  destroyed.  This  usage  It 
appears  is  of  ancient  origin.  It 
prevailed  among  the  Franks  and 
tbe  ancient  Germans,  and  was 
adopted  at  a  later  day  In  other 
countries  from  nations  of  German 
descent.  In  England,  In  the  dis- 
tricts called  Hundreds,  having 
formerly  contained  each  one  hun- 
dred families,  it  was  Introduced 
at  a  remote  period.  In  many  cases 
where  an  offense  Is  committed 
within  the  Hundred,  tbe  inhabit- 
ants are  civilly  responsible  to  the 
carty  Injured.     In  other  states  of 
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bility  of  a  municipal  corporation  for  damages  cansed  by 
riots  and  mobs  may  be  withdrawn  or  limited  by  the  legis- 
lature at  its  pleasure.® 

Under  most  of  such  statutes,  the  city  is  liable  regard- 
less of  negligence,*  although  a  few  read  to  the  contrary.*^ 
So  it^  is  generally  no  defense  that  the  property  injured 
or  destroyed  was  that  of  a  non-resident,®  nor  that  the 
property  was  taken  and  carried  away  instead  of  de- 
stroyed or  injured,''  nor  that  the  plaintiff  was  carrying 
on  a  business  not  authorized  by  the  law  of  its  incorpora- 
tion,® nor  that  the  mob  was  composed  mostly  of  em- 
ployees of  the  person  whose  property  was  injured.®  But 
it  would  seem  that  the  statutes  do  not  apply  where  the 
mob  or  riot  assembles  or  occurs  outside  of  the  limits  of 
the  municipality  in  which  the  property  is  destroyed  or 
injured.^® 

Statutes  imposing  liability  upon  municipal  corpora- 
tions for  damage  done  by  mobs  usually  provide,  how- 
ever, that  an  owner  of  property  cannot  recover  from  the 
municipality  for  damages  done  thereto  by  a  mob  where 
Ms  negligence  or  improper  conduct  contributes  to  the 
injury. ^^     So  they  often  provide  that  the  municipality 


Lynching.  Fact  that  statute 
fixes  amount  of  recovery  is  no  ob- 
jection. Champaign  County  v. 
Church,  62  Ohio  St  318,  345,  57 
N.  B.  50,  48  L.  R.  A.  738,  78  Am. 
St.  Rep.  718. 

3.  Louisiana  v.  New  Orleans, 
109  U.  S.  286,  3  Sup.  Ct.  211,  27  L. 
Ed.  936. 

4.  Sturgis  V.  Chicago,  237  III. 
46.  86  N.  B.  683;  lola  v.  Birn- 
baum,  71  Kan.  600,  81  Pac.  198. 

6.  Maryland  statute  of  1835, 
construction  of,  see  Duffy  v.  Balti- 
more, Fed.  Cas.  No.  4,118. 

6.  Williams  v.  New  Orleans,  23 
La.  Ann.  507;  Allegheny  County 
?.  Gibson,  90  Pa.  397,  35  Am.  Rep. 
670. 


7.  Spring  Valley  Coal  Co.  v. 
Spring  VaUey,  65  111.  App.  571. 
590;  Sarles  v.  New  York,  47  Barb. 
(N.  Y.)    447. 

Goods  are  "injured"  where 
forcibly  taken  away.  Baltimore 
V.  Poultney,  25  Md.  107. 

8.  Spring  Valley  Coal  Co.  v. 
Spring  Valley,  65  111.  App.  571, 
592,  72  111.  App.  629,  633. 

9.  Spring  Valley  Coal  Co.  v. 
Spring  VaUey,  65  111.  App.  571. 

10.  Sturges  v.  Chicago,  237  111. 
46.  52,  86  N.  E.  683. 

11.  Wing  Chung  v.  Los  Ange- 
les, 47  Cal.  531;  Paladino  v.  West- 
chester County,  47  Hun  (N.  Y.), 
337;  Wolfe  v.  Richmond  County. 
11   Abb.   Pr.    (N.   Y.)    270;    East- 
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shall  not  be  liable  where  the  owner,  having  knowledge  of 
the  intention  or  attempt  to  destroy  his  property,  fails 
to  give  notice  to  the  proper  officers  of  the  municipality." 
The  object  of  notice  in  snch  cases  is  to  secare  protection 
against  the  acts  of  the  mob,  and  where  notice  wonid  be 
useless  for  that  purpose,  one  whose  property  is  injured 
will  not  be  deprived  of  his  right  against  the  municipal 
corporation  for  damages  for  failing  to  give  notice."  The 
notice  required  must  be  given  by  or  on  behalf  of  the 


man  T.  New  York.  6  Robt  (N. 
T.)  389;  Moody  v.  Niagara  County, 
46  Barb.  (N.  T.)  659;  UnderLlU 
V.  Manchester.  4E  N.  H.  214;  Pal- 
mer 7.  Concord.  48  N.  H.  Sll.  97 
Am,  Dec.  605;  Chadbourne  v. 
New  Castle,  48  N.  H.  196;  Alle- 
Elieny  t.  OltMon,  90  Pa.  St  397, 
35  Am.  Rep.  670. 

See  also  Spring  Valley  Coal  Co. 
T.  Spring  Valley,  65  III.  App.  571. 
96  lit.  App.  230;  Brlgbtman  t. 
Bristol,  66  Me.  426,  20  Am. 
Rep.  711.  evidence  that  factory 
destroyed  was  In  tact  a  nuisance, 
not  admissible. 

K«spln3  Qf   house  of  111  fam* 


V.  Richmond  County,  11  Abb.  Pr. 
(N.  Y.)  270. 

Written  notice.  It  baa  been 
held  In  Pennsylvania  tltat  Bncb 
a  notice  when  required  by  statute, 
must  be  In  writing.  St  Michael's 
Church  T.  Philadelphia  Connty, 
Brightly.  N.  P.  (Pa.)  121.  But 
Bee  Alleghany  County  t.  Gibson. 
90  Pa.  397,  36  Am.  Rep.  670,  and 
Donogbue  r.  Philadelphia  County, 
2  Fa.  230. 

Must  be  time  to  b'^*  notice. 
Statutes  requiring  notice  to  be 
given  to  municipal  autborltlea 
after  the  owner  ol  property  has 
been    apprised  of    a  threat  or  at- 
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person  claiming  damages.  Notice  given  by  an  employer, 
but  not  on  behalf  of  his  employees,  of  the  likelihood  of 
mob  violence  on  account  of  a  strike,  does  not  inure  to 
the  benefit  of  the  employees.^* 

§  2651.     Same— what  is  a  "mob"  or  "riot." 


The  mob  and  riot  statutes  differ  considerably  in  phra- 
seology." 

In  New  York,  the  statute  merely  provides  that  a  city 
or  county  shall  be  liable  to  a  person  whose  property  is 
destroyed  or  injured  therein  ''by  a  mob  or  riot,"  and  it 
was  held  thereunder  that  where  a  few  boys  and  young 
men,  in  gathering  material  for  an  election  bonfire,  par- 
tially demolished  an  unoccupied  and  dilapidated  house, 
but  dispersed  whenever  a  policeman  appeared,  no  re- 
covery could  be  had,  since  there  was  no  **mob"  or  **riot" 
but  rather  malicious  mischief  or  trespass  or  larcency  or 
some  kindred  offense.^®  In  another  decision  in  that 
state,  where  a  crowd  which  had  assembled  at  a  fire  broke 
mto  plaintiff's  store  and  carried  away  his  goods,  it  was 
held  that  there  was  a  mob  or  riot  even  though  the  crowd 
assembled  at  first  for  a  lawful  purpose,  and  that  it  was 
not  necessary  that  there  should  be  a  leader.^''  So  where 
a  crowd  of  people  tore  down  buildings  the  statute  was 
held  applicable.^' 

In  Ohio  it  is  held  that  the  fact  that  the  assembly  of 


14.  Long  V.  Neenah,  128  Wise. 
iO,  44,  107  N.  W.  10,  8  Am.  and 
Eng.  Ann.  Cas.  463. 

15.  Not  a  mob  where  two  con- 
flicting state  governments,  in  1874, 
clashed  in  Lonislana.  Street  v. 
New  Orleans,  32  La.  Ann.  577. 

16.  Adamson  v.  New  York,  188 
N.  Y.  265.  80  N.  E.  937,  10  L.  R. 
A.  (N.  8.)  925,  approving  Duryea 
T.  New  York,  10  Daly  (N.  Y.),  300, 
ard  in  100  N.  Y.  625  without 
opinion,  where  the  facts  were  very 
ilmilar. 

17.  Solomon    ▼.    Kingston,    24 


Hun    (N.  Y.),   562,   alfd   without 
opinion  in  96  N.  Y.  651. 

18.  Prom  one  to  two  hundred 
people,  mostly  Polish,  came  on  to 
certain  property  one  morning  and 
commenced  to  slash  down  the 
buildings  thereon,  consisting  of 
a  slaughter  house,  an  ice  house, 
and  a  wagon  shed  and  stable. 
They  working  some  two  or  three 
days  until  nothing  was  left  but 
the  foundations.  There  were  no 
previous  threats.  It  was  held 
held  that  the  property  was 
destroyed  by  a  mob  or  riot  within 
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perBons  is  lawful  does  not  preclude  their  uniting  in  on- 
lawfal  conduct  bo  eb  to  become  rioters,"  and  that  is  un- 
doubtedly the  rule  in  all  jurisdictions. 

In  Kentucky,  the  statute  applies  to  a  "riotous  and  tu- 
multous assemblage  of  people,"  and  it  was  held  there- 
under that  the  purpose  of  the  assemblage,  or  the  aim  that 
it  had  primarily  in  view,  was  not  material,  if  it  was  in 
fact  riotous  and  tumultous,  and  that  an  assemblage  of  a 
thousand  merrymakers  celebrating  the  advent  of  Christ- 
mas, where  obstructing  the  use  of  the  street  and  dis- 
charging fireworks  loaded  with  powerful  explosives,  en- 
dangering life  and  preventing  the  use  of  the  street  for 
the  purposes  of  business,  was  a  riotous  or  tumultous  as- 
semblage.'° 

However,  in  Wisconsin,  it  has  been  held  that  the  stat- 
ute in  that  state  did  not  apply  where,  on  the  night 
before  the  4th  of  July,  a  crowd  was  in  the  street,  un- 
lawfully engaged  in  shooting  off  fireworks,  and  a  passer- 
by was  injured  by  some  one  throwing  a  cannon  fire- 
cracker at  him,  for  the  reason  that  there  was  no  common 
intent  to  injure  the  plaintiff  or  any  other  person  by  the 
explosion  of  the  cannon  cracker,** 

In  Kansas,  an  instruction  that  "a  mob  is  an  unorgan- 
ized assemblage  of  many  persons  intent  on  unlawful  vio- 
lenee,  either  to  p<'rst.ins  or  prciperty/'  was  approved, 
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crowd  and  occasioning  some  disorder  and  tumult,  result- 
ing in  injury  by  the  wagon  running  over  and  breaking 
a  boy*s  leg.^^ 

3.    respondeat  superior. 

§  2652.     Respondeat  superior  doctrine  in  general. 

In  a  proper  case,  the  rule  of  respondeat  superior  ap- 
plies to  municipal  corporations.^*  Municipalities  are  lia- 
ble for  the  negligence  or  wrongful  acts  of  their  officers, 
agents  or  servants,  under  the  rule  of  respondeat  su- 
perior, provided  (1)  the  relation  of  master  and  servant 
exists  between  the  municipality  and  the  tort  feasor ;  2* 
(2)  the  act  is  within  the  scope  of  the  duties  of  the  officer, 
agent  or  servant,^*^  and  not  ultra  vires ;^^  and  (3)  the 
duty  in  which  the  tort  feasor  was  engaged  was  a  pri- 
vate corporate  duty  as  distinguished  from  a  govern- 
mental one.^'^ 

§  2653.     Necessity  for  relationship  of  master  and  servant. 

In  order  to  hold  a  municipality  liable  in  damages  be- 
cause of  the  tort  of  one  alleged  to  be  its  servant,  it  must 
appear  that  he  was  a  servant  of  the  municipality  at  the 
time  of  the  alleged  tort.^®    There  is  more  or  less  dicta 


22.  Cherryvale  v.  Hawman,  80 
Kan.  170,  101  Pac.  994. 

23.  Cummins  v.  Seymour,  79 
Ind.  491,  41  Am.  Rep.  618;  Boye 
T  Albert  Lea,  74  Minn.  230,  76  N. 
W.  1131;  Hilsdorf  v.  St  Louis,  45 
Mo.  94,  100  Am.  Dec.  392;  Higbie 
T.  Board  of  Education,  107  N.  Y. 
8.  168,  122  App.  Div.  483;  Dayton 
V.  Pease,  4  Ohio  St.  80,  95. 

Leading  case,  see  Bailey  y. 
New  York,  3  Hill  (N.  Y.),  531,  38 
Am.   Dec.    669. 

24.  §  2563,  post 

25.  §  2656,  post 

26.  S  2637,  ante, 

27.  §  2623,  ante. 


28.  If  a  municipal  officer  is 
temporarily  acting  as  the  servant 
of  a  third  person,  there  is  no 
municipal  liability.  Harvey  v. 
Hillsdale,  86  Mich.  330,  49  N.  W. 
141;  Butler  v.  Oxford,  69  Miss.  618, 
13  So.  626;  Palmer  v.  St.  Albans, 
60  Vt.  427,  13  AU.  569,  6  Am.  St. 
Rep.  125. 

Plan  of  defective  drain,  by  city 
engineer,  for  private  persons  who 
are  about  to  construct  a  private 
drain.  City  not  liable.  Kansas 
City  V.  Brady,  52  Kan.  297,  34  Pac. 
8S4,  39  Am.  St.  Rep.  349. 

Surveys.  Not  liable  where  city 
engineer  makes   error   in   survey. 
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in  the  decisions  as  to  when  persons  are,  as  a  matter  of 
fact,  the  agents  or  servants  of  the  municipality  *'  but  no 
precise  rule  has  been  laid  down  as  a  test.'*"  That  the 
same  rules  do  not  apply,  at  least  in  full,  as  in  case  of 
other  masters,  as  laid  down  in  text  books  on  the  law  of 
Master  and  Servant,^*  is  doubtlessly  true.  Thus,  where 
no  municipality  is  involved,  it  is  generally  held  that  no 
one  can  be  held  responsible  as  master  who  has  not  the 
right  to  choose  the  servant  from  whose  acts  the  injury 
flows,'*  while  the  contrary  is  held  as  to  municipalities." 
The  test  generally,  however,  narrows  down  to  liie  power 
to  control.  The  right  to  control  the  action  of  the  per- 
son doing  the  alleged  wrong,  at  the  time  of  and  with 
reference  to  the  matter  out  of  which  the  alleged  wrong 
sprung,  which  is  a  general  test  of  the  relationship  of 


where  he  is  required  to  moke  Bur- 
veyi  for  private  individuals  (or  a 
tea  Mccarty  v.  Bauer,  3  Kan.  237. 
Enginear.  Not  liable  tor  Incor- 
rect information  given  by  en- 
gineer, although  he  is  required 
to  give  it  for  a  fee.  Waller  v. 
Dubuque,  6S  la.  641,  29  N.  W.  456. 

29.  See  Toledo  v.  Cone,  41  Ohio 
St.   149.   162. 

30.  Contractor.     Where     con- 


The  relation  of  master  and 
servant  exists  only  where  the 
person  who  is  sought  to  be 
charged  as  master  either  em- 
Dloyed  or  controlled  the  alleged 
servant,  or  had  the  right  of  con- 
trol over  him  at  the  time  when 
the  Injury  happened,  or  expressly 
or  tacitly  assented  to  the  r«ndl- 
tlon  of  the  particnlar  service  by 
him.     He  must  at  the  time  have 
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master  and  servant,  governs,  at  least  to  a  very  great 
extent  in  determining  whether  a  municipality  is  liable 
under  the  rule  of  respondeat  superior ;  ^*  and  the  right 
to  discharge  or  terminate  the  relationship  is  important.^* 
Thus,  if  a  board  of  water  commissioners  is  established 
by  ordinance,  and  the  entire  management  of  the  water- 
works is  entrusted  to  them,  they  are  nevertheless  within 
the  control  of  the  municipality  which  may  change  the  du- 
ties or  take  away  the  powers  granted,  at  any  time;  and 
in  this  respect  there  is  a  difference  between  a  board  es- 
tablished by  the  municipality  itself  by  ordinance  and  one 
established  by  the  legislature  by  statute.*^ 

On  the  other  hand,  where  a  commissioner  of  highways 
is  provided  for  by  statute,  and  the  city  is  constituted  one 
highway  district,  he  is  not  the  servant  of  the  city  so  as 
to  make  it  liable  for  his  torts,  where  neither  the  city  nor 
the  council  can  direct  or  control  him  in  the  performance 
of  the  duties  entrusted  him  by  statute.®^  However,  in 
regard  to  water  boards  and  the  like,  exercising  corpo- 
rate as  distinguished  from  governmental  powers,  the  mu- 


34.  SuUivan  v.  Holyoke,  135 
Mass.  273,  277;  Hall  t.  Concord, 
71  N.  H.  367,  369,  52  Atl.  864,  58 
L.  R.  A.  455;  Moest  y.  Buffalo, 
101  N.  Y.  S.  996,  116  App.  DIt. 
S57;  Alcorn  v.  Philadelphia,  44 
Pa.  348. 

City  not  liable  for  acts  of  ofiEl- 
cere  independent  of  the  munici- 
pality as  to  their  tenure  of  office 
and  the  manner  of  discharging 
their  duties.  Backer  v.  West 
Chicago  Park  Com'rs,  66  III.  App. 
507. 

Where  a  street  superintendent 
acts,  for  the  time  being,  as  the 
agent  of  the  city  and  not  as  a 
public  official,  the  city  is  liable 
for  his  wrongful  removal  and 
taking  of  gravel  from  private 
property.      Hunt    v.    Boston,    183 

6  McQ.  9 


Mass.  303,  67  N.  E.  244,  and  see 
Collins  V.  Greenfield,  172  Massi. 
78,  81,  51  N.  E.  454. 

City  not  liable  for  error  of 
surveyor  and  superintendent  of 
streets  in  fixing  grade  level  for 
street,  where,  as  to  such  duties, 
they  were  not  subject  to,  or  con- 
trolled by,  the  municipality.  Sie- 
vers  V.  San  Francisco,  115  Cal. 
648,  47  Pac.  687,  56  Am.  St.  Rep. 
153. 

35.  See  Toledo  v.  Cone,  41  Ohio. 
St.  149,  162,  163. 

36.  Rhobidas  v.  Concord,  70  N. 
H  90,  117,  47  AU.  82,  51  L.  R.  A. 
381,  85  Am.  St.  Rep.  604. 

37.  Hall  V.  Concord,  71  N.  H. 
367.  52  Atl.  864,  58  L.  R.  A.  455. 
Judge  Remick  dissenting. 
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nicipatity  has  sometimes  been  held  liable,  it  would  seem, 
with  little  or  no  regard  for  the  question  as  to  the  right 
to  control." 

The  municipality  which  has  placed  an  employee  in 
charge  of  certain  work  cannot  be  heard  to  deny  the  le- 
gality of  his  appointment,  when  sued  because  of  his  neg- 
ligence." 

§  2654.  Same — ^by  whom  appointed  or  paid  immaterial. 
So  far  as  the  question  as  to  whether  officers  or  agents 
are  the  ofiScers  or  agents  of  the  municipality,  so  as  to 
render  it  liable  for  their  misdeeds,  is  concerned,  it  is  not 
"of  the  slightest  consequence  by  what  means  these  sev- 
eral officers  are  placed  in  their  position, — whether  they 
are  elected  by  the  people  of  the  municipality,  or  ap- 
pointed by  the  President  or  a  governor.""  Further- 
more, "it  is  equally  unimportant  from  what  source  he 
receives  compensation,  or  whether  he  serves  without 
it.""  On  the  other  hand,  the  fact  that  an  officer  or 
the  members  of  a  board  are  appointed  by  the  governing 
board  of  the  municipality  does  not  necessarily  make 
them  the  servants  or  agents  of  the  municipality.*' 

41.    Barnee  r.  District  of  Colum- 
bia.  91   U.   S.   540,   S4G,   23   L.   Ed. 
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§  2655.     Same— duties  directiy  imposed  by  statute  on 

officer. 

Some  cases  draw  a  distinction  between  a  duty  imposed 
on  a  municipality  directly  and  one  imposed  on  an  oflScer 
thereof.  Thus,  there  is  dicta  that  *4f  the  act  of  the  oflS- 
cer •••  is  done  in  the  attempted  performance  of 
a  duty  laid  by  the  law  upon  him  and  not  upon  the  munici- 
pality, then  the  municipality  is  not  liable  for  his  negli- 
gence therein.'**^  But  in  some  states  this  distinction 
has  been  expressly  repudiated,**  and  it  is  diflScult  to  see 
why  a  municipality  should  be  liable  any  more  in  the 
one  case  than  the  other.  However,  there  is  no  doubt  that 
the  liability  of  a  municipality  for  the  acts  or  omissions 
of  an  oflScer  elected  or  appointed  by  it,  does  not  extend 
to  a  duty  specially  imposed  on  the  oflScer,  which  is  not 
connected  with  his  duties  as  agent  of  the  corporation 
and  in  which  it  has  no  private  interest,  and  from  the 


no  private  interest  and  from  which 
it  derives  no  special  benefit  or  ad- 
vantage in  its  corporate  capacity, 
Buch  officer  cannot  be  regarded  as 
a  servant  or  agent  of  the  munici- 
pality, for  whose  negligence  or 
want  of  sklU  it  can  be  held  liable." 
Maxmllian  v.  New  York,  62  N.  Y. 
160,  165,  20  Am.  Rep.  468. 

43.  '  Maxmllian  v.  New  York, 
62  N.  Y.  160,  164,  20  Am.  Rep. 
468,  and  see  Martin  v.  Brooklyn, 
1  HUl   (N.  Y.),  545. 

Municipal  corporations  are  not 
liable  for  dereliction  or  remissness 
of  municipal  officers  or  agents  in 
the  performance  of  public  or 
gCTemmental  functions  of  the 
dty.  or  in  the  performance  of 
duties  imposed  upon  those  offi- 
cers which  are  prescribed  and 
limited  by  express  law;  and,  when 
J>D  injury  results  from  the  wrong- 


ful act  or  omission  of  a  munici- 
pal officer  charged  with  duty  pre- 
scribed and  limited  by  law,  the 
doctrine  of  respondeat  superior  Is 
inapplicable.  The  officer  is  not 
treated  as  the  agent  or  servant  of 
the  corporation  in  the  performance 
of  such  duty,  but  is  held  to  be  the 
servant  and  agent  of  and  con- 
trolled by  the  law,  and,  while  for 
his  tortious  acts  he  will  be  held 
responsible,  the  municipality  will 
not.  Upon  the  other  hand,  if  the 
act  is  one  commanded  by  the  mu- 
nicipality itself,  if  inherently 
wrong,  the  municipality  and  the 
agent  who  performed  will  both  be 
liable.  Perkins  ▼.  Blauth,  163  Cal. 
782,  127  Pac.  50. 

44.  Nicholson  v.  Detroit,  129 
Mich.  246,  255-258,  88  N.  W.  695, 
56  L.  R.  A.  601. 
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performance  of  which  it  derives  no  special  or  corporate 


§  2656.    Acts  beyond  scope  of  agent's  authority. 

To  render  a  municipal  corporation  liable  for  tortious 
acts  of  its  officers  and  servants,  the  act  must  have  been 
authorized  or  ratified,  i.  e.,  within  the  scope  of  the  pow- 
ers of  the  officer  or  agent,  by  the  municipality.  The  act 
is  within  the  scope  of  the  officer's  or  agent's  duties  where 
it  is  expressly  authorized,  as  where  done  in  pursuance 
of  a  vote  of  the  inliabitants  of  a  town  in  town  meeting,*' 
or  in  pursuance  of  a  vote  of  the  council  of  a  city ;  *'  but 
it  is  not  necessary  that  the  act  be  expressly  authorized 
but  it  is  sufficient  that  it  is  within  the  scope  of  the  gen- 
eral duties  of  the  officer  or  agent.*" 

If  the  wrongful  or  negligent  act  is  outside  the  scope 
of  his  duties,  and  is  not  ratified  by  the  municipality,  it 
is  not  liable.*'    However,  the  municipality  is  Uable  al- 


45.  New  Tork  «  B.  S.  ft  L,  Co. 
T.  Brooklyn,  71  N.  Y.  580,  584. 

46.  Lawrence  t.  Falrbaven,  B 
Gray  (Maaa.),  110;  Johnson  t, 
Somerrine,  196  Mass.  370,  81  N. 
E.  265,  10  L.  R.  A.  <N.  S.)  71B. 


authorized  by  the  city.  Provlne 
T  SeatUe.  59  Wash.  6S1,  110  Fac. 
G19. 

49.  California.  Dunbar  t.  San 
Francisco,  I  Cal.  366. 

Florida.     Scott  t.  Tampa  (Pla. 
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though  the  officer  or  agent  may  be  actmg  without  the  ex- 
press orders  of  the  municipality  or  even  contrary  to 


St  Rep.  465;  Jensen  v.  Waltham, 
166  Mass.  344.  44  N.  E.  339. 

Michigan.  Detroit  v.  Blackeby, 
21  Mich.  84»  4  Am.  Rep.  450. 

Missouri.  Rowland  y.  Gallatin, 
75  Mo.  134,  42  Am.  Rep.  395  (en- 
tering on  priyate  property  and 
remoyins  earth  to  improve  street) ; 
HllBdorf  V.  St  Louis,  45  Mo.  94, 
100  Am.  Dec.  352  (agreement  to 
remove  carcasses  of  animals). 

Nebraska.  Wabasha  Electric  Co. 
▼.  Wymore,  60  Neb.  199,  82  N.  W. 
626. 

New  Jersey.  Howard  v.  Waters, 
(N.J.  L.  1909),  73  Ati.  60. 

Vew  York.  Lee  v.  Sandy  Hill, 
40  N.  Y.  442;  Tilford  v.  New 
York,  37  N.  Y.  8.  185,  1  App.  Div. 
199  (arrest  or  quarantine  of  per- 
sons, by  commissioner  in  charge 
of  water  supply) ;  Resmolds  v. 
Board  of  Education,  53  N.  Y.  S. 
75,  33  App.  Div.  88,  97  (act  of 
truant  officer  in  arresting  a 
pnpll);  Hanvey  v.  Rochester,  35 
Barb.  (N.  Y.)  177. 

Pennsylvania.  Alcorn  v.  Phila- 
delphia, 44  Pa.  348. 
Rhode  Island.  Donnelly  v.  Tripp, 
12  R.  I.  97.  See  Willoughby  v. 
AUen,  25  R.  I.  531,  56  Atl.  1109, 
may  show  authority  conferred  by 
verbal  Instructions. 

Texas.  Houston  v.  Dupree,  103 
Tex.  292,  126  S.  W.  1115;  Galves- 
ton V.  Brown.  28  Tex.  Civ.  App. 
274,  67  S.  W.  156. 

^tah.  Royce  v.  Salt  Lake  City, 
15  Utah,  401,  49  Pac.  290;  Acts  of 
chief  of  police  requiring  one  to 
^eak  stones,  where  not  sentenced 
to  hard  labor. 


Virginia.  Robinson  v.  Danville, 
101  Va.  213,  43  S.  E.  337. 

West  Virginia.  Rutherford  v. 
Williamson,  70  W.  Va.  402.  74  S. 
E.   682. 

United  States.  Clark  v.  Atlantic 
City,  180  Fed.  598;  Winona  v. 
Botzet,  169  Fed.  321,  94  C.  C.  A. 
563;  Hart  v.  Bridgeport,  Fed.  Cas. 
No.  6,149,  13  Blatchf.  289. 

Acts  outside  scope  of  author- 
ity. "As  a  general  rule  a  mu- 
nicipal corporation  is  not  respon- 
sible for  the  unauthorized  and 
unlawful  acts  of  its  officers,  al- 
though done  colore  officii;  it  must 
further  appear  that  the  officers 
were  expressly  authorized  to  do 
the  acts,  by  the  corporation,  or 
that  they  were  done  bona  fide  in 
pursuance  of  a  general  authority 
to  act  for  the  corporation,  on  the 
subject  to  which  they  relate,  or 
that,  in  either  case,  they  were 
adopted  and  ratified  by  the  cor- 
poration." Thayer  v.  Boston,  19 
Pick.  (Mass.)  511,  31  Am.  Dec. 
157,  quoted  in  Worley  v.  Columbia, 
88  Mo.  106,  113. 

Maiicious  prosecution.  City 
not  liable  for  act  of  tax  collector 
in  bringing  a  malicious  suit,  un- 
less it  was  authorized  or  ratified 
by  the  municipality.  Horton  v. 
Newell,  17  R.  I.  571,  23  Atl.  910. 
And  it  is  doubtful  if  a  suit  lies 
in  any  case,  against  a  municipal- 
ity, for  malicious  prosecution.  See 
§  2637,  ante. 

City  not  liable  for  tort  of  com- 
mon council  in  maliciously  en- 
couraging the  attempt  to  oust  an 
official  from  office  because  of  al- 
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them,  where  engaged  in  the  work  for  which  he  was  em- 
ployed." And  if  the  officer  or  agent  is  acting  within  the 
scope  of  his  authority,  it  ia  immaterial  that  the  contraet 
which  he  made  for  the  thing  in  connection  with  which  the 
alleged  negligence  existed,  was  not  hinding  on  the  mu- 
nicipality because  not  executed  as  required  by  statute  or 
charter  provision."  So,  in  the  absence  of  a  showing  to 
the  contrary,'  it  will  ordinarily  be  presumed  that  a  prop- 
erly appointed  or  elected  officer  acted  within  the  scope 
of  his  authority."*  Sometimes,  however,  there  is  diffi- 
culty in  determining  whether  the  alleged  negligent  offi- 
cer or  agent  was  acting  within  the  scope  of  his  duties," 
but  there  is  no  good  reason  apparent  why  the  rules  gov- 
erning this  branch  of  the  law  as  to  master  and  servant, 
and  principal  and  agent,  in  general,  should  not  be  ap- 
plicable, and  reference  should  be  made  to  textbooks  on 
such  subjects." 


leged  misconduct.  Kempster  t. 
Milwaofcee,  103  Wis.  421,  79  N. 
W.  411. 

Where  appropriation  for  4th  of 
July  celabratlon  was  Illegal  be- 
cause of  failure  to  take  the  yeas 
and  nars  as  required  by  statute, 
and  hence  the  mayor  bad  do  power 


port,  60  N.  H.  374. 

50.  Hooe  T.  Alexandria,  Fed. 
Cas.  No.  6.667,  1  Cranch.  C.  C.  9S. 

Act  need  not  have  been  ordered 
by  a  by-law  or  by  any  written 
order  to  the  agent  Pritchard  T. 
Georgetown,  Fed.  Cm.  No.  11,487. 

El.    Houston     T.     Dupree,     103 
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§  2657.     Same — ^ratification. 

A  mimicipal  corporation  is  liable  for  the  torts  of  its 
officers,  beyond  the  scope  of  their  authority,  if  it  ratifies 
them,  unless  the  act  is  ultra  vireSy  or  illegal  because 
forbidden.***  However,  the  fact  that  a  municipality  au- 
thorizes its  attorney  to  appear  and  defend  a  suit  against 
one  of  its  officers  does  not  constitute  a  ratification  of  the 
acts  of  the  officer.**®  And  if  there  is  no  municipal  power 
to  do  the  act  in  the  first  instance,  then  of  course  there 
can  be  no  ratification  so  as  to  bind  the  municipality.*^ 

• 

§  2658.    Independent  boards  as  municipal  agents. 

Whether  a  board,  provided  for  by  statute  or  charter, 
is  or  is  not  an  agent  of  the  municipality  so  as  to  make 
the  latter  liable  for  the  torts  of  the  board  is  a  trouble- 
some question,  as  to  which  the  courts  are  more  or  less 
at  variance,  but  at  the  same  time  refusing  to  lay  down 
any  general  test  to  determine  when  the  relationship  ex- 
ists.*® Much  depends  on  the  wording  of  the  statute, 
charter  or  ordinance  under  which  they  are  appointed,  as 
fixing  the  extent  of  the  control,  if  any,  of  the  munici- 


65.  LouiHana,  McGary  y.  La- 
i^ette,  4  La.  Ann.  440. 

IfehroMka,  Omaha  t.  Croft,  60 
^eb.  67,  82  N.  W.  120. 

Oklahoma,  Oklahoma  City  v. 
HlU,  6  Okla.  114,  50  Pac.  242  (tres- 
IM188  in  acquiring  possession  of 
f^al  estate). 

I^orto  Rico,  St  Johns  Gas  Co. 
▼.  Ban  Juan,  1  Porto  Rico,  Fed. 
Rep.  160. 

Hho^  Island,  WiUoughby  v. 
Allen.  25  R.   I.   531,   534,  56  Atl. 

WiUhington,     Commercial  Elec- 
tric L.  ft  P.   Co.   V.  Tacoma,  20 
Wash.  288,   55   Pac.   219,  72  Am. 
St  Rep.  103. 

Construction  of  ditch  or  drain, 
in  Irregular    way.      Ratified    by 


city  by  its  use  thereof.  Langley 
y.  Augusta,  118  Ga.  590,  45  S.  E. 
486,  98  Am.  St  Rep.  133,  138. 

56.  Buttrick  v.  Lowell,  1  Al- 
len (Mass.)  172,  79  Am.  Dec.  721. 

57.  Peters  y.  Lindsburg,  40 
Kan.  664,  20  Pac.  490;  Murray  v. 
Omaha,  66  Neb.  279,  92  N.  W.  299, 
103  Am.  St  Rep.  702. 

58.  Fire  board  held  agents  of 
city.  Wagner  v.  Portland,  40  Ore. 
389,  393,  60  Pac.  985. 

Triratees  of  Brooklyn  bridge 
held  agents  of  the  municipality. 
Walsh  V.  Trustees  of  New  York 
dt  Brooklyn  Bridge,  96  N.  Y.  427, 
followed  in  Walsh  v.  New  York, 
107  N.  Y.  220,  13  N.  E.  911. 

Canal  commissioners.  City  not 
liable  for  negligence  of  commis- 
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pality  over  the  board.''*  Furthermore,  the  nature  of  the 
duties  performed  by  the  board,  i.  e.,  whether  govem- 
mental  or  corporate,  often  is  referred  to  as  controlling 
although  it  would  seem  that  the  nature  of  the  duties  is 
an  entirely  separate  matter.  For  example,  if  a  board  of 
water  commissioners  is  not  the  agent  of  a  municipality 
because  the  latter  has  no  control  over  the  board,  it  would 
seem,  on  principle,  to  be  immaterial  that  the  board  was 
engaged  in  a  corporate  duty,  but  the  courts  often  seem 
to  take  a  lUfferent  view  and  hold  the  municipality  for 
the  negligence  of  such  a  board.*"  Thus,  in  New  York,  it 
has  been  held  that,  in  order  to  determine  whether  there 


a  loners  appointed  to  Improve 
canal  tn  Brooklyn,  since  state 
agents.  New  Tork  A  B.  S.  MIU 
&  L.  Co.  V.  Brooklyn,  71  N.  T. 
!>80. 

59.  Board  for  Impaction  of 
buildings.  Where  a  board  Is 
created  by  statute,  and  the  execu- 
tion of  laws  and  ordinances  as  to 
buildings  was  expressly  given  to 
such  board  and  not  to  the  city, 
and  the  board  was  not  under  the 
control  of  the  city  goremment  but 
exercised   Its  own  discretion,  the 


abated  by  city,  Waycross  v.  Hoak, 
113  Oa.  963.  39  S.  B.  577. 

Subway  officers.  It  is  held  In 
Massachusetts  that  a  servant  In- 
jured while  at  work  In  the  con- 
struction of  the  subway  In  Bos- 
ton cannot  recover  damages  from 
the  city,  because  the  work  was  In 
charge  of  transit  commlssionarfl 
established  by  the  legislature  and 
over  which  the  city  had  no  con- 
trol: and  that  It  was  Immaterial 
that  the  subway  was  to  be  the 
property   of  the  ctty   which  ' 
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is  municipal  responsibility  for  the  acts  of  a  board,  *  *  the 
inquiry  must  be  whether  the  department  whose  misfea- 
sance or  nonfeasance  is  complained  of  is  a  part  of  the 
machinery  for  carrying  on  the  municipal  government, 
and  whether  it  was  at  the  time  engaged  in  the  discharge 
of  a  duty,  or  charged  with  a  duty  primarily  resting  upon 
the  municipality."  ®^  However,  the  legislature  may  pro- 
vide for  the  appointment  of  sewer,  water  and  street  com- 
missioners, make  them  a  body  corporate,  and  provide 
that  all  actions  for  their  wrongful  conduct  shall  be 
brought  against  them  and  that  no  such  action  shall  be 
brought  against  the  municipality  in  its  corporate  name.®^ 
Generally,  municipalities  are  held  liable  for  the  torts 
of  such  boards  as  the  hoard  of  public  works;  ®*  board  of 


61.  If  the  board  Is  a  part  of 
the  machinery  for  carrying  on  the 
municipal  government,  the  mu- 
nicipality is  generally  liable  for 
its  acts.  PettingUl  v.  Yonkers, 
m  N.  Y.  558,  22  N.  B.  1095,  15 
Am.  St.  Rep.  442. 

62.  Scott  V.  Saratoga  Springs, 
199  N.  Y.  178,  92  N.  B.  393,  hold- 
ing village  not  liable  for  defec- 
tlTe  streets. 

63.  Norton  v.  New  Bedford,  166 
Mass,  48,  44  N.  B.  1034;  Niven  v. 
Rochester,  76  N.  Y.  619. 

Board  of  public  works  was  ap- 
pohited  by  governor.  It  had  full 
and  exclusive  power  to  govern  and 
inanage  all  parks,  boulevards  and 
pleasure  ways  in  the  city.  It  ap- 
pointed and  employed  superin- 
tendents, inspectors,  etc.  The 
city  paid  the  board  and  all  its 
employees  their  salaries  and  fur- 
nished them  with  offices,  etc.  It 
was  held  that  the  board  was  "one 
of  the  agencies  for  carrying  out 
the  objects  and  purposes  of  the 
municipality.  It  is  not  an  inde- 
pendent body,  but  is  a  part  of  the 


corporation.  Its  duties  are  purely 
municipal  and  corporate,  and  in 
the  performance  of  these  duties 
it  acts  for  the  city,"  and  that  the 
city  was  liable  for  negligence  of 
the  board  in  charge  of  a  steam 
roller.  Denver  v.  Peterson,  5  Colo. 
App.  41,  43,  44,  36  Pac.  1111. 

So  a  board  of  public  works  for 
the  District  of  Columbia  has  been 
held  to  be  such  a  component  part 
of  the  municipality  as  to  make 
the  latter  responsible  for  the  torts 
of  such  board,  in  a  proper  case. 
Barnes  v.  District  of  Columbia, 
91  U.  S.  640,  552-557,  23  L.  Ed. 
440,  approving  Bailey  v.  New 
York,  3  Hill  (N.  Y.),  531,  38  Am. 
Dec.  669,  aff'd  in  2  Den.  (N.  Y.) 
433. 

In  Maine,  statute  makes  towns 
and  cities  liable  for  injuries 
caused  by  the  want  of  proper 
maintenance  or  repair  of  public 
sewers.  It  was  held  that  the  fact 
that  all  the  powers  and  duties  in 
regard  to  sewers  is  vested  by  stat- 
ute in  a  board  of  public  works 
to   be    appointed   by   the   council 
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water  commissioners;'*  board  of  park  commissioners*'* 
unless  entirely  beyond  municipal  control;"  and  other 


doe»  not  relieve  the  mualdpalltr 
from  liability.  Googln  y.  LewlB- 
ton,  103  Me.  119.  126-127,  6S  AU. 
894. 

64.  Hourlgan  T.  Norwich,  77 
Conn.  358,  363,  E9  Atl.  487;  Deyoe 
V.  Saratoga  Springs,  1  Hun  (M. 
Y.)  S41,  3  Ttaomp.  &  C.  G04;  St. 
Qermain  t.  Fall  River,  177  Maaa. 
EGO,  GG1,  69  N.  E.  447;  Rhobldas 
y.  Concord,  70  N.  H.  90,  47  Atl. 
Sa,  51  L.  R.  A.  381,  85  Am.  St. 
Rep.  604;  Aldrlch  t.  Tripp,  11  R. 
I.  141.  23  Am.  Rep.  434. 

See  also  Reed  t.  Syracuie,  83 
Neb.  713.  716.  120  N.  W.  180. 

Board  of  water  commlMlonera, 
although  created  by  special  stat- 
ute, where  existing  solely  tor  the 
benefit  of  the  city,  are  agents  of 
the  city;  and  the  city  Is  liable 
for  Its  negligence  In  digging  a 
trench  to  lay  water  pipe.  Pettin- 
glll  T.  Yonkers.  116  N.  Y.  558.  586, 
22   N.   B.   1095,   16   Am.   St.   Rep. 


can  not  direct  or  control  the  watsr 
commlsslonera  In  the  dlHCturgs 
of  their  duties,  and  they  have  ex- 
dnslTe  authority  to  detennlno 
where  and  In  wbat  manner  water 
pipes  shall  be  laid,  and  to  do  all 
other  things  touching  the  con- 
struction, maintenance  and  man- 
agement of  the  waterworks,  they 
are  not  the  serranta  of  the  mn- 
niclpallty  and  hence  It  ts  not  lia- 
ble tor  their  acts.  Qrosa  ▼.  Ports- 
mouth, 68  N.  H.  166,  83  AtL  IBS, 
73  Am.  St.  Sep.  586.  Howerer, 
In  a  later  case,  this  mle  of  non- 
liability  is  disapproved.  Lock- 
wood  V.  Dover,  73  N.  H.  209.  XU, 
61  AU.  32. 

66.  Napier  v.  Brooklyn,  5S  N. 
Y  S.  506,  41  App.  Dlv.  274;  Hahon 
T.  New  York,  31  N.  T.  8.  fl76,  10 
Misc.  Rep.  664. 

Park*,  care  of  as  governmental 
or  corporate  function,  S  2678,  post. 

Commlssionera    of    parks    and 
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like  boards.®^ 

On  the  other  hand,  there  is  no  municipal  liability  for 
the  acts  of  a  board  of  health,^^  a  board  of  educationy^^ 
or  the  like,  but  the  reason  has  nothing  to  do  with  the 
power  of  control  or  the  like  but  is  merely  because  the 
duty  involved  is  a  governmental  one. 

§  2659.     De  facto  officers. 

It  has  been  held  in  Maine  that  a  municipality  is  not 
liable  for  the  torts  of  an  oflScer  who  has  never  qualified 
by  giving  bonds  as  required  by  law.^^  A  fortiori,  where 
the  municipality  is  not  liable  for  the  torts  of  certain  oflB- 
cers,  it  is  not  liable  for  the  torts  of  de  facto  incumbents 
of  the  office.^* 

§  2660.     Licensees. 

On  principle,  if  a  municipality  licenses  a  person  to 
commit  a  nuisance  or  a  trespass,  or  otherwise  to  do 
an  unlawful  or  inherently  dangerous  act  within  the  cor- 
porate limits,  it  will  become  liable  therefor  together  with 
its  licensee  as  a  joint  tortfeasor.  But  if  the  act  which 
the  city  licenses  a  person  to  commit  within  its  limits 
is  not  unlawful  in  itself,  or  inherently  dangerous,  so  as 
to  become  a  public  nuisance,  and  injury  flows  there- 
from merely  in  consequence  of  the  manner  in  which  the 
act  is  performed,  then  the  city  will  not  be  liable.^^ 

Generally,  a  licensee,  under  a  license  or  permit  granted 
by  a  municipality,  is  not  an  oflBcer  or  agent  of  the  mu- 
nicipality, for  whose  acts  the  municipality  is  liable  ;^^ 


it  City  not  liable  for  acts  of 
board.  Backer  y.  West  Chicago 
Park  Com'rs,  66  ni.  App.  507,  515. 
B7.  Fact  that  a  municipal  light- 
ing plant  is  managed  by  a  board 
of  commissioners  appointed  by  the 
moniclpality  wUl  not,  it  has  been 
held,  relieve  the  municipality  from 
liability  for  negligence  in  the 
operation  of  such  plant.  Rich- 
mond V.  Uncoln,  167  Ind.  468,  79 
N.  E.  445. 


68.  §    2669,   post. 

69.  §    2675,   post. 

70.  Rounds  v.  Bangor,  46  Me. 
541,  74  Am.  Dec.  469. 

71.  Clark  v.  Easton,  146  Mass. 
43,   46,   14   N.   E.   795. 

72.  Thompson,  Neg.,   §   5805. 

73.  Lincoln  v.  Boston,  148 
Mass.  578,  20  N.  E.  329,  3  L.  R.  A. 
257,  12  Am.  St.  Rep.  601;  Master- 
ton  V.  Mt.  Vernon,  58  N.  Y.  391; 
Dorian  v.  Brooklyn,  46  Barb.  (N. 
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and  the  fact  that  a  municipality  has  granted  a  license  to 
a  third  person  does  not  of  itself  make  it  liable  for  his 
negligence  or  other  wrongful  acts,'*  although  if  the 
granting  of  the  license  and  acts  thereunder  will  nat- 
urally result  in  an  unsafe  condition  of  the  streets,  the 
municipality  will  be  liable  for  failure  to  use  ordinary 
care  to  keep  the  streets  in  reasonably  safe  condition.^' 
Whether  the  granting  of  a  permit  for  an  exhibition 
of  fireworks  within  the  municipal  limits  renders  the  mu- 
nicipality liable  for  injuries  resulting  therefrom,  is  de- 
cided differently  in  the  various  states.  In  some  states, 
the  municipality  is  not  liable,'*  while  in  New  York  the 
contrary  is  held  where  the  permit  amounts  to  the  right 
to  use  streets  for  an  unlawful  purpose  or  to  create  a 
nuisance  on  public  property.''' 


Y.)  60*  (plumber) ;  Fowle  v. 
Alexandria.  3  PeL  <U.  S.)  398.  7 
L.  Bd.  719    (auctloaeer). 

The  erant  ol  a  right  of  way  to 
a  railway  compan;  to  use  k  street 
le  the  eierclse  of  a  governmental 
function  and  the  municipality 
can  not  be  held  liable  tor  a  tort 
committed  by  the  railway  com- 
pany   In    exercising    such    right. 


ett.  191  Mass.  364,  77  N.  B.  886; 
Lindsay  v.  Kansas  City,  195  Mo. 
166,  93  S.  W.  273;  Rommeney  t. 
New  York,  G3  N.  Y.  S.  186,  49  App. 
DIv.  64;  Dillon  v.  Raleigh,  124  N. 
C.  184,  32  S,  B.  648;  McCoull  T. 
Manchester,  S6  Va.  G79,  686,  8 
S    E.  379.  2  L.  R.  A.  691. 

76.    Flfleld  V.  Phoenix,  4  Arl«. 
283,  36  Pac.  918.  24  L.  R.  A.  430; 
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In  Indiana,  it  is  held  that  a  permit  to  fire  gunpowder 
on  a  certain  occasion,  where  lawful,  does  not  make  the 
municipality  liable  for  the  negligence  of  the  licensees, 
where  there  is  nothing  to  show  that  the  act  was  neces- 
sarily dangerous.''® 

Whether  notice  to  the  municipality  of  the  defect  in  a 
street,  caused  by  the  act  of  a  licensee,  is  necessary,  is 
the  subject  of  a  conflict  in  the  decisions.''® 

§  2661.     City  engineer. 

The  negligence  of  a  city  engineer  in  making  plans  for 
a  public  improvement  makes  the  municipality  liable  in 
some  states,  but  it  is  not  liable  for  his  mere  error  of  judg- 
ment.^ It  is  generally  liable  for  his  negligence  in  con- 
nection with  the  actual  construction  of  public  buildings 
or  the  making  of  public  improvements,®^  but  is  not  liable 
where  he  acts  in  behalf  of  private  individuals.®^ 

§  2662.     Independent  contractors. 

Liability  for  the  acts  of  independent  contractors  is  a 
subject  as  to  which  there  is  much  conflict  in  applying 
the  rules  of  law  which  have  been  laid  down  by  the  courts. 
The  subject  has  been  made  the  title  of  a  text-book,®^  and 
is  treated  at  length  in  well  known  works  on  the  law  of 
Negligence.  There  is  no  doubt  but  what  the  general 
rales  governing  the  liability  for  the  negligence  or  other 
wrongful  acts  of  an  independent  contractor  or  his  eip- 
ployees  apply  equally  well  whether  the  contractee  is  a 
municipal  corporation  or  is  an  individual  or  private  cor- 
poration. Therefore,  to  supplement  the  rules  laid  down 
herein,  reference  should  be  made  to  the  law  governing 

78.  Wheeler  v.  Plymouth,  116  Wash.  369.  74  Pac.  566,  negligence 
Ind.  158,  18  N.  E.  532,  9  Am.  St  hi  making  estimates,  to  injury  of 
Rep.  837.  contractor. 

79.  §  2751,  po«t,  next  chapter.         82.    Alcorn   v.   Philadelphia,  44 

80.  §  2633,  ante.  Pa.  St.   348;    Waller  v.   Dubuque, 

81.  Dayton    v.    Pease,  4    Ohio      69  la.  541,  29  N.  W.  456. 
St  80.  §  2653,  ante. 

See  also  Normlle  y.  Ballard,  33         83.    Moll,    Indep.    Cont. 
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independent  contractors  as  laid  down  in  general  treat- 
ises." 

The  general  rule  of  non-liability  of  a  master  for  the 
acts  of  an  independent  contractor  applies  to  the  liability 
of  a  municipality  for  the  acts  of  a  contractor.  The  con- 
tractor is  liable  but  not  the  municipality,*"  unless  the 


84.  See  Thompson,  Nes.;  Bai- 
ler, Pers.   In].    (2nd  ed.),  YOl.  1. 

86.  California.  Kr&uae  y.  Sac- 
ramento, 48  Cal.  221;  CHale  t. 
Sacramento,  48  Col.  212. 

IliinoU.  Fields  t.  Jobneon  City, 
143  IlL  App.  486;  Bast  St.  LouU 
Y.  Oiblln,  3  111.  App.  219. 

Indiana.  Lieeda  t.  Richmond, 
102    Ind.    372.   1   N.    E.    711. 

Iowa.  Bennett  t.  Ut  Vernon, 
124  la.  637. 100  N.  W.  349;  Prowell 
Y.  Waterloo.  144  Ta.  689,  123  N.  W. 
346. 


LouUiana.  La  Oroue  t.  New 
Orleana,  114  La.  2E3,  3S  So.  ISO. 

ilastachusetti.  Cabot  v.  King- 
man. 166  Mass.  103,  44  N.  B.  344, 
33  L.  R.  A.  45;  Harding  r.  Bos- 
ton, 163  Maes.  14,  39  N.  E.  411. 

Uichigan.  Whealy  t.  Imla7 
City,    161    Mich.    499,    126    N. 


872,  106  App.  DlT.  576;  Haefelln 
V  McDonald,  89  N.  Y.  S.  395,  H 
App.  DlT.  213;  Jewell  t.  Mt  V«i^ 
non,  87  N.  T.  a.  120.  91  App.  DlY. 
578;  White  y.  New  York,  44  N. 
Y.  S.  454.  16  App.  Dlv.  440. 

Oftlo.  CircleYllle  t.  Neudlng,  41 
Oblo   SL   465. 

Penniylvania.  White  y.  Phllar 
delpbia.  201  Fa.  512,  51  AtL  332; 
Reed  t.  Allegbeny  City,  79  Pa. 
300. 

WUooniin.  Kuehn  v.  Mil- 
waukee, 92  Wis.  263,  65  N.  W. 
1030;  Harper  y.  Milwaukee,  30 
Wis.  365. 

Vtah.  Callahan  t.  Salt  I^ke 
City    (Utah,   1912),  125  Pac.   863. 

Municipality  la  under  no  duty 
or  obligation  to  protect  private 
property  against  the  negligence  of 
its  contractor   when   the  plan   of 
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case  comes  within  one  of  the  nnmerons  exceptions  to  the 
rule  which  will  now  be  briefly  noted. 

§  2663.     Same— exceptions  to  rule  of  non-liability. 

The  exceptions  to  this  general  mle  are  the  same  ones 
that  govern  where  the  master  is  not  a  mnnicipality  bnt 
mstead  a  private  person  or  corporation.  It  is  generally, 
if  not  nniversally,  conceded  that  the  mnnicipality  is  lia- 
ble even  thongh  the  negligence  or  wrongful  act  was  that 
of  an  independent  contractor  or  of  persons  in  his  em- 
ploy, in  the  following  cases: 

1.  //  control  of  the  work  is  reserved  by  the  munici- 
pality, it  is  liable  for  the  torts  of  the  independent  con- 
tractor or  his  employees.  This  is  well  settled.  Bnt  just 
how  extensive  the  control  reserved  must  be  is  the  sub- 
ject of  some  conflict  in  the  decisions.  Generally  mere 
supervision  over  the  place  where  the  work  is  done  and 
the  right  to  inspect  the  work  to  see  if  it  conforms  with 
the  contract  does  not  make  the  municipality  responsible 
for  the  contractor's  negligence.®^    On  the  other  hand,  if 


clean  the  city  streets,  in  failing 
promptly  to  turn  off  the  water 
from  a  broken  hydrant,  where  it 
was  overflowing  plaintiff's  prem- 
ises. Frank  v.  Rome,  109  N.  Y.  S. 
247,   125   App.   Div.   141. 

Liability  to  servants  of  con- 
tractor. A  city  owes  no  duty  to 
the  servants  of  an  Independent 
contractor  to  provide  them  a  com- 
petent and  skillful  employer.  Sal- 
mon V.  Kansas  City,  241  Mo.  14, 
145  S.  W.  16. 

86.  Illinois.  Poster  v.  Chicago, 
197  lU.  264,  64  N.  B.  322;  Nevins 
v  Peoria,  41  111.  502,  89  Am.  Dec. 
392;  Foster  v.  Chicago,  96  111.  App. 
4;  Cary  v.  Chicago,  60  111.  App. 
341. 

Indiana.  Staldter  v.  Huntington, 
153  Ind.  354.  55  N.  E.  88. 


Massachusetts.  Harding  v.  Bos- 
ton, 163  Mass.   14,  39  N.   B.   411. 

Michigan.  Lender! nk  v.  Rock- 
ford,   135  Mich.   531,  98  N.  W.   4. 

Missouri,  McGrath  v.  St  Louis, 
215  Mo.  191,  211,  114  S.  W.  611; 
Blumb  V.  Kansas  City,  84  Mo.  112, 
54  Am.  Rep.  87;  Bge  v.  Phoenix 
B  &  C.  Co.,  118  Mo.  App.  630,  94 
S.    W.    999. 

New  York.  Uppington  v.  New 
York.  165  N.  Y.  222,  52  N.  B.  91, 
53  L.  R  A.  550;  Kelly  v.  New 
York.  11  N.  Y.  432;  Pack  v.  New 
York,  8  N.  Y.  222. 

North  Carolina.  Denny  v.  Bur- 
lington, 155  N.  C.  33,  70  S.  B. 
1085. 

Utah.  Callahan  v.  Salt  Lake 
City    (Utah.   1912).  125  Pac   863. 

But  see  Thillman  v.  Baltimore 
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the  mmiicipality  retains  coutrol  over  the  manner  of  do- 
ing the  work  or  over  the  employees,  it  is  liable.'^     It 


city.  111  Md.  131,  139,  73  AU. 
722;  Hanrahan  v.  Baltimore  City, 
lU  Md.  517,  532.  80  Atl.  312. 

The  granting  of  a  permit  by  a 
city  to  construct  a  tunnel  under  a 
street,  and  requiring  Ihe  work  to 
b«  done  under  the  direction  of 
the  city's  chief  engineer  of  eewers 
was  held  not  to  obligate  the  city 
to  see  that  due  care  was  used  in 
the  proaecution  of  the  work,  nor  to 
render  it  liable  for  negHeence  of 
the  constructor.  Von  Lengerke  v. 
New  York,  134  N.  T.  S.  832,  ISO 
App.  DiT.  9S. 

Ruis  aa  stated  in  New  Yorl<. 
Municipality  not  UaMe  although 
Ihe  munlclpalily  reserves  "the 
right  to  change.  Bupervlse  and  In- 
spect to  the  extent  necessary  to 
produce  the  result  Intended  by  the 
contract,  provided  the  plan  la  rea- 
sonably Bate,  the  work  Is  lawful, 
It  not  a  Qufaance  when  completed, 
sjid  there  la  no  Interference  there- 
with by  munlciiial  officers  which 


Dermody,  61  111.  431;  Chicago  v. 
Joney,  60  111.  3S3. 

Kentiicki/.  See  Frankfort  v. 
Allen.  26  Ky.  L..  Rep.  581.  82  8, 
W.  292. 

Missouri.  Scott  v.  Springfield, 
SI  Mo.  App.  312,  dlsfg  Blumb  v. 
Kansas  City,  84  Mo.  112,  E4  Am. 
Rep.  87. 

Xew  YoTk.  Schumacher  t. 
New  York.  57  N.  Y.  S.  968,  40  App. 
Div.  320;  Qoidschmld  v.  New 
York,  43  N.  Y.  S.  447,  14  App.  DiT. 
13B. 


Ohio.  Cincinnati  v.  Stone,  5 
Ohio    St.    38. 

Pennsi/lvania.  Stork  v.  Phila- 
delphia,  199   Pa.  402,   49   Atl.   236. 

Washington.  Cooper  v.  Seattle, 
le  Wash.  462,  47  Pac,  887,  E8  Am. 
St.  Rep.  46;  Seattle  y.  Busby,  2 
Wash.  T.  25,  3  Pac.  180. 

Wisconsin.     Harper  v.   Milwaa- 
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must  be  confessed,  however,  that  the  line  of  demarcation 
between  these  two  classes  of  cases  is  not  always  strictly 
adhered  to,  and  is  sometimes  rejected,  to  some  extent  at 
least.®® 

2.  The  person  upon  whom  a  statutory  or  positive  duty 
is  imposed  cannot  delegate  in  any  manner  the  perform- 
ance of  that  duty,  so  as  to  relieve  himself  from  the  re- 
sponsibility for  the  performance  of  that  duty.®*  This 
applies  equally  well  where  the  contractee  is  a  munici- 
pality.®^ For  instance,  the  duty  rests  upon  municipali- 
ties as  such  to  exercise  ordinary  care  to  keep  the  streets 


To  render  the  municipaUty  lia- 
ble for  the  acts  of  a  municipal 
contractor,    its    control    over    the 
work  must  be  general  as  to  the 
manner  and  method  of  execution 
of  the  work  and  must  extend  to 
the  particular  act  by  which  the 
Injuries  were  caused.     Foster    v. 
Chicago,    197    111.    264,    64    N.    E. 
322;  Salmon  y.  Kansas  City,  241 
Mo.  14,   145   S.   W.   16;    Norwalk 
Gas  Co.  V.  Norwalk,  63  Conn.  495. 
28  Ati.  32. 

"The  difference  between  an  in- 
dependent contractor  and  a  mere 
servant  is  not  determined  solely 
by  the  retention  of  a  certain  kind 
or  degree  of  supervision  by  the 
employer.  It  is  to  be  determined 
by  the  contract  as  a  whole — by 
Its  spirit  and  essence — and  not  by 
the  phraseology  of  a  single  sen- 
tence or  paragraph."  Foster  v. 
Chicago,  197  111.  264,  64  N.  E. 
322. 

Nuliance.  Where  a  municipal 
corporation  retains  supervision 
*iid  control  of  work  let  out  by 
contract,  it  will  be  held  liable  for 
*  nuisance  created  by  the  con- 
tractor in  the  performance  of  the 
^ntract.  Thillman  v.  Baltimore, 
ni  Md.  131,  73  Atl.  722;  McCarthy 
6  McQ.  10 


V.  Clarke,  115  Md.  454,  81  Atl. 
12;  Baltimore  v.  O'Donnell,  53 
Md.  110,  3b  Am.  Rep.  395. 

88.  See  Moll,  Indep.  Cont,  §§ 
19-26. 

89.  1  Bailey  Pers.  InJ.  (2nd 
Ed.),  §  42,  p.  125. 

90.  Chapman  v.  Litchfield,  158 
111.  App.  200;  McCarthy  v.  Clark, 
115  Md.  454,  81  AU.  12;  ThUlman 
V.  Baltimore,  111  Md.  131,  73  Atl. 
722  (duty  to  pave  streets  without 
inflicting  unnecessary  injury  on 
abutters) ;  Hughes  v.  Detroit,  161 
Mich.  23,  126  N.  W.  214,  17  Det 
Leg.  N.  322;  Bailey  v.  Winston, 
157  N.  C.  252,  72  S.  E.  966. 

Sewers.  Since  the  duty  of  a 
municipal  corporation  to  care  for 
its  streets  can  not  be  delegated, 
It  can  not  relieve  itself  from  lia- 
bility for  the  construction  of  a 
sewer  which  creates  a  nuisance 
in  a  street,  by  showing  that  the 
sewer  had  been  constructed  by 
an  independent  contractor.  Chap- 
man V.  Litchfield,  158  111.  App. 
200. 

Bridge,  rule  applied  to.  Great 
Lakes  Towing  Co.  v.  Kelley  Island 
L.  &  T.  Co.,  176  Fed.  492,  496= 
100  C.  C.  A.  108. 
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tn  reasonable  repair,  and  this  duty  cannot  be  shifted  to 
an  independent  contractor  so  as  to  relieve  the  munici- 
pality from  liability  therefor,*'  and  hence  if  a  contractor 


91.  lllinoit.  Cole  t.  East  St. 
LoulB,  leS  111.  App.  494,  600. 

MicMotM.  Detroit  t.  Corey,  9 
Ulch.  16S,  SO  Am.  Dec.  78;  Soutb- 
well  T.  Detroit,  74  Ulch.  438,  42 
N.  W.  118;  Hughes  t-  Detroit,  161 
Mich.  283.  126  N.  W.  214. 

Massachtuetti.  Stoliker  v.  Bos- 
ton, 304  Mass.  522,  C37,  90  N.  E. 
927. 

Minnesota.  Moore  v.  Townseod, 
76  Minn.  84,  78  N.  W.  880. 

New  York.  Brady  t.  New  Tork, 
134  N.  T.  S.  305.  149  App.  Dlv. 
816;  Wendell  v.  Troy,  39  Barb. 
(N.  Y.)  329. 

North  Carolina.  Batley  t.  Win- 
ston, 167  N.  G.  262,  2ES,  72  S.  K. 
966. 

S  2728,  pott. 

Where  the  ahiolute  duty  of 
keeping  Its  streets  in  repair  and 
free  trom  nuisance  U  fmpoaed 
upon  a  municipal  corporation.  It 
can  not  escape  liability  for  dam- 


involving  danger  to  passers  at 
night,  unless  warning  lights  are 
put  out,  l3  necesBarlly  Incident  to 
the  rcBHonable  and  proper  per- 
formance of  the  work  of  con- 
structing a  cement  sidewalk,  and 
U  not  a  purely  collateral  matter 
as  to  which  the  city  may  rely 
upon  an  Independent  contractor. 
ProweU  V.  Waterloo,  144  la.  689, 
123  N.  W.   346. 

Cutting  tree  roots.  City  liable 
where  Bide  walk  contractor  cut 
roots  of  treee  standing  in  street,  so 
as  to  leave  them  without  support, 
rcBultlng  In  blowing  down  of 
trees.  MorrU  v.  Salt  Lake  City, 
35  Utah,  474,  4S6-489,  101  Pac.  373. 

Rule  limited  to  streets.  A  city 
ic  under  no  duty  or  obligation  to 
protect  adjoining  property  against 
the  negllEence  ol  a  contractor 
when  the  plan  of  the  work  is  rea- 
Bonable  and  not  liable  to  work 
Injury    If   properly     carried    ouL 
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undertakes  the  improvement  of  a  street,  and  in  doing  so 
creates  obstmctions  or  excavations  in  the  street,  the 
municipality  is  liable  for  the  negligence  of  the  contractor 
in  failing  to  properly  guard  such  obstructions  or  excava- 
tions.®^  But  in  considering  this  question  of  non-delega- 
ble  duties,  it  must  always  be  kept  in  mind  that  the  ex- 
istence of  the  dutv  varies  with  the  class  to  which  the 
plaintiff  belongs,  i.  e.,  whether  plaintiff  is  merely  an 
abutting  owner,  a  traveler  upon  the  street  or  an  em- 
ployee of  the  contractor.®^  However,  in  Pennsylvania,  a 
municipality  is  not  liable  for  the  negligence  of  an  inde- 
pendent contractor  while  engaged  in  the  construction  or 
repair  of  a  street  of  which  he  has  the  exclusive  control, 
i.  e.,  the  power  to  prohibit  the  use  of  it  by  the  public.®^ 


utility  company.  As  to  latter, 
the  duty  is  not  of  a  public  nature, 
and  municipality  Is  not  liable  for 
Injuries  to  gas  pipes  by  Independ- 
ent contractor  In  improving  a 
street  SeattleT  Lighting  Co.  v. 
Hawley,  54  Wash.  137,  103  Pac.  6. 

92.  Georgia,  Savannah  y. 
Waldner,   49   Ga.   316. 

Illinois.  Jefferson  y.  Chapman, 
127  111.  438,  20  N.  E.  33,  11  Am. 
St  Rep.  136;  Springfield  v.  Le 
Claire,  49  111.  476;  Sterling  y. 
Schlffmacher,  47    111.  App.  141. 

Indiana.  Indianapolis  v.  Marold, 
25  Ind.  App.  428,  58  N.  E.  512. 

Kentucky.  Glasgow  y.  Glllen- 
▼aters,  lis  Ky.  140,  67  S.  W.  381. 

Michigan.  Baker  y.  Grand 
Rapids,  111  Mich.  447,  69  N.  W. 
740. 

Minnesota.  St.  Paul  y.  Seltz,  3 
Minn.  297,  74  Am.  Dec.  763. 

Mimuri.  Welsh  y.  St.  Louis, 
73  Mo.  71;  Blake  v.  St  Louis,  40 
Mo.  569. 

^'ehraska.  Omaha  v.  Jensen,  35 
Neb.  68,  52  N.  W.  833,  37  Am.  St 
Rep.  432. 


Ohio.  Cirdeyllle  y.  Neuding,  41 
Ohio  St  465. 

Tennessee.  Nashville  v.  Brown, 
9  Heisk.  (Tenn.)  1,  24  Am.  Rep. 
289. 

West  Virginia.  Wilson  v.  Wheel- 
ing, 19  W.  Va.  323,  42  Am.  Rep. 
780. 

§  2750,  postf  next  chapter. 

Bridge,  rule  applied  to.  Hawx- 
hurst  V.  New  York,  43  Hun  (N. 
Y.),  588. 

Pennsylvania  seems  to  hold 
the  contrary.  Susquehanna  De- 
pot V.  Simmons,  112  Pa.  384,  5 
Atl.  434,  56  Am.  Rep.  317;  Painter 
V.  Pittsburg,  46  Pa.  213. 

93.  See  Salmon  v.  Kansas  City, 
241  Mo.  14,  145  S.  W.  16,  24,  where 
it  is  said:  "There  is  no  parallel 
between  the  relation  of  the  city 
to  plaintiff  (a  servant)  and  its  re- 
lation to  the  public  and  adjoin- 
ing owners." 

94.  Norbeck  v.  Philadelphia, 
224  Pa.  30,  34,  73  Atl.  179;  Painter 
V.  Pittsburg.  46  Pa.  218. 


Municipal  Cobpobations. 


3.  Where  the  work  is  inherently  or  intrinsically  dan- 
gerous in  itself  and  will  necessarily  or  probably  result 
in  injury  to  third  persons,  unless  methods  are  adopted  by 
which  such  consequences  may  be  prevented,  the  munici- 
pality is  liable.*''  In  other  words,  the  municipality  is 
liable  where  the  act  which  causes  the  injury  is  one  which 
the  contractor  is  employed  to  perform,  and  the  injury 


95.  Alabama.  Blrmlnghani  T. 
McCrary,  84  Ala.  469,  4  So.  630. 

IlUitoii.  Joliet  T.  Harwood,  86 
111.  110,  29  Am.  Rep.  17  (blaeUng) ; 
East  St  Loula  t.  Murphy,  89  111. 
App.  22. 

Iowa.  Bennett  v.  Mt.  Vernon, 
124  la.  537,  100  N.  W.  349. 

Kentucky.  LoulBvUle  v.  Shana- 
han.  22  Ky.  L.  Rep.  163,  66  ^.  W. 
808. 

Minnetota.  Sewall  t.  St.  Paul, 
20  Mtnn.  511,  and  see  Rich  v. 
Minneapolis.  37  Minn.  423,  35  N. 
W.  2.  5  Am.  St.  Rep.  861. 

MiMonri.  Broadwell  t.  Kansas 
City,  76  Mo.  213,  42  Am.  Rep.  406. 

Korth  Carolina.  Car  rick  t. 
Sontbem  Power  Co.,  167  N.  C. 
.  378.  72  S.  E.  1065. 


act  1b  delegated  to  an  Independent 
contractor."  Salmon  t.  ifnnBnn 
City,  241  Mo.  14,  146  S.  W.  16. 

"Private  owners,  and  munlcl- 
palitlea  as  well,  have  been  lield 
liable  tor  the  consequences  of  acts 
whlcb  they  have  autborlzed  and 
which  are  Intrinsically  dangeroos 
to  others,  no  matter  how  carefully 
performed,  where  the  dang«r 
arises  from  the  act  Itself  and  not 
from  the  manner  In  which  It  Is 
done."  Salmon  v.  Kaoaas  City, 
241   Mo.   14,   146  S.   W.   16. 

Where  the  work  let  by  a  mu- 
nicipality Is  unlawful  or  Involres 
a  trespass  or  nuisance,  the  mu- 
nicipality will  be  liable  for  in- 
juries caused  thereby  whether  it 
control  of  the  work    or 
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results  from  the  act  of  performance  and  not  from  the 
manner  of  performance.®®  For  example,  the  municipal- 
ity is  liable  where  the  injury  is  due  to  defective  plans 
or  methods  pursuant  to  which  the  work  is  done,®^  sub- 
ject to  the  general  rules  as  to  liability  for  defective 
plans.*® 

4.  Where  the  contractor  is  employed  to  do  an  act 
ufdawful  in  itself  or  which  of  itself  involves  a  trespass, 
the  municipality  is  liable.®*. 

5.  Conceding  that,  in  a  particular  case,  the  munici- 
pality is  not  liable  for  the  negligence  of  its  contractor 
or  his  employees,  yet  the  municipality  is  liable  for  its 
failure  to  take  precautions  within  a  reasonable  time  af- 
ter notice  of  the  defect  caused  by  an  act  of  the  con- 
tractor.^ 

All  these  exceptions  are  easy  to  state  but  sometimes 
difficult  to  apply.  Take,  for  instance,  injuries  resulting 
from  blasting  done  in  the  course  of  improvements  being 
put  in  by  contractors.  In  New  York,  where  a  horse  being 
driven  in  a  street  was  frightened  by  blasting  done  by  a 
sewer  contractor,  it  was  held  that  the  negligence,  if  any, 
was  that  of  the  contractors,  where  they  were  in  entire 
control  of  the  work,  and  the  municipality  was  held  not 
liable.*  The  municipality  was  also  held  not  liable  in  an- 
other case  in  that  state  where  a  blast  threw  a  stone  which 


96.  Converse  of  rule.  The 
rule  is  often  stated  that  a  munic- 
ipality is  not  liable  for  the  negli- 
gence of  an  independent  contractor 
In  carrying  on  the  work,  if  such 
negligence  consists  in  some  fault 
or  omission  lohoUy  collateral  to 
the  performance  of  the  work  to 
he  done,  and  not  necessarily  in- 
Tolved  in  doing  it  Prowell  v. 
Waterloo,  144  la.  689,  123  N.  W. 
346;  Hanrahan  v.  Baltimore  City, 
114  Md.  517.  532,  80  Atl.  312;  Mc- 
Namara  v.  New  York,  129  N.  Y.  S. 
230,   144   App.   Div.   504. 

97.  If  the  injury  is  due  to  a 


defect  in  the  plans  of  the  work, 
and  not  to  defective  workman- 
ship, liability  can  not  be  evaded 
by  intrusting  the  work  to  an  in- 
dependent contractor.  Potter  v. 
Spokane,  63  Wash.  267,  270,  115 
Pac.  176. 

98.  §    2633,   ante. 

99.  Ege  V.  Phoenix  Brick  &  C. 
Co.,  118  Mo.  App.  630,  635,  94 
S.  W.  999. 

1.  Dunston  v.  New  York,  86 
N.  Y.  S.   562,  91  App.  Div.  355. 

2.  Herrington  v.  Lansingburgh, 
no  N.  Y.  145,  17  N.  E.  728,  6  Am 
St.  Rep.  348. 


Municipal  Cobpobations.       §§  2664, 2665 


struck  plaintiff's  horse.'  So  in  Missonri  it  was  held  a 
municipality  is  not  liable  for  an  injury  to  a  pedestrian 
in  a  8h"eet,  caused  by  the  negligence  of  a  contractor  in 
blasting.*  In  Indiana,  however,  a  city  was  held  liable 
for  injuries  from  blasting,  resulting  in  killing  a  passer- 
by, on  the  theory  that  the  duty  to  keep  the  streets  in 
reasonably  safe  condition  had  been  neglected.'  And  in 
Illinois  a  recovery  against  the  municipality  is  held  au- 
thorized on  the  theory  that  the  work  is  intrinsically  dan- 
gerous." 

§  2664.  Same — agreements  with  contractor  as  to  lia- 
bility. 
If  a  mnnicipality  would  otherwise  be  liable  for  the  acts 
of  an  independent  contractor,  it  cannot  evade  liability 
by  stipulating  in  the  contract  that  the  contractor  should 
protect  the  pnblic  and  that  he  should  be  liable  for  dam- 
ages from  his  wrongful  acts.^ 

§  2665.     Duty  as  to  employing  "competent"  servants. 

A  municipality  is  not  liable  for  the  negligence  of  its 
officers  in  appointing  incompetents  for  the  police  force 
or  other  positions,*  even  though  known  by  the  appointing 
officer  to  be  incompetent.*    However,  a  municipality  can- 
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not  select  an  incompetent  agent,  and  then  shield  itself 
from  the  consequences  of  his  injudicious  acts,  by  justi- 
fying under  his  advice.^^  Furthermore,  it  would  seem 
that  if  the  municipality  sets  up  the  fellow  servant  ride 
as  a  defense,  the  exception  where  the  master  has  been 
negligent  in  employing  or  retaining  in  his  employ  an 
incompetent  co-servant  is  applicable.^^ 

4.  liability  fob  acts  of  pabticulab  officebs. 

§  2666.    Police  officers. 

Municipalities  are  not  liable  for  the  torts  of  police- 
men,^* except  under  peculiar  circumstances,  under  the 
decisions  in  particular  cases.^^  So  where  a  city  **dog 
killer**  is  a  police  oflScer,  the  municipal  corporation  is 


10.  Rochester  White  Lead  Co. 
T.  Rochester,  3  N.  Y.  463,  466. 
5S  Am.  Dec.  316. 

11.  General  rule,  see  Bailey, 
Pers.  InJ.  (2nd  ed.),  §  334,  et 
ieq. 

12.  §  2431,  ante,  vol.  5. 

In  addition,  see  the  following 
cases: 

Arkansas,  Trammell  y.  Russell- 
Tille,  34  Ark.  105,  36  Am.  Rep.  1. 

Connecticut.  Perkins  v.  New 
Haven,  53  Conn.  214,  1  Atl.  825. 

lov>a.  Eiasterly  t.  Irwin,  99  la. 
694,   68   N.    W.   919. 

Louisiana.  Howe  y.  New  Or- 
leans, 12   La.  Ann.  481. 

Pennsylvania.  Betham  v.  Phila- 
delphia, 196  Pa.  St.  302,  46  Atl. 
448;  Elliott  V.  Philadelphia,  75 
Pa.  347,  15  Am.  Rep.  591. 

Tennessee.  Davis  v.  Knoxville, 
90  Tenn.  599,  18  S.  W.  254. 

Texas.  Peck  v.  Austin,  22  Tex. 
261,  73  Am.  Dec.  261;  Galveston 
V  Brown,  28  Tex.  Civ.  App.  274, 
67  S.  W.   156:    McFadin   t.    San 


Antonio,    22    Tex.   Civ.   App.   140, 
54  S.  W.  48. 

Utah.  Royce  v.  Salt  Lake  City, 
15  Utah,  401,  49  Pac.  290. 

West  Virginia.  Bartlett  v. 
Clarksburg,  45  W.  Va.  393,  31  S. 
E.  918,  43  L.  R.  A.  295,  72  Am.  St 
Rep.  817. 

United  States.  Trescott  v. 
Waterloo,  26  Fed.  592. 

Municipal  corporation  not  lia- 
ble for  the  acts  of  police  officers 
in  attempting  to  enforce  police 
regulations.  Grumbine  v.  Wash- 
ington, 2  McArthur  (D.  C),  578, 
29  Am.  Rep.  626,  and  see  §  2630, 
ante. 

City  can  not  pay  expenses  of 
defending  a  police  officer  in  an 
action  for  damages  for  false  im- 
prisonment, since  it  is  not  liable 
for  such  act.  Chicago  v.  Williams, 
182  111.  135,  55  N.  E.  123. 

Failure  of  an  officer  to  take 
care  of  property  of  a  person  under 
arrest.  Elliott  v.  Philadelphia,  7 
Phila.   (Pa.)   128. 

13.  §  2431,  notes  13,  14,  28-31, 
33,  ante,  voL  6. 
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not  liable  for  his  unlawful  and  m^cious  killing  of  a 
dog." 

§  2667.    Pound  officers. 

The  keeping  of  a  pound  conserves  the  public  good  by 
removing  from  the  streets  what  might  otherwise  become 
a  nuisance.  Hence,  a  municipality  is  not  liable  for  the 
negligence  of  its  pound  keeper  which  cauBCB  the  death 
or  injury  of  an  animal  which  he  had  taken  np.^' 

§  2668.     Poor  house  officers. 

Municipalities  are  not  liable  for  the  torts  of  commis- 
sioners of  charities,  a  board  created  by  the  legislature, 
or  the  employees  of  such  commissioners,  under  ordinary 
circumstances,  since  the  care  of  the  poor  is  a  govern- 
mental duty  rather  than  a  corporate  one.^*  But  where 
a  municipality  carries  on  a  poor  farm  for  purposes  of 
gain,  it  is  liable  to  one  injured  in  connection  with  the 
management  of  the  farm." 

§  2669.     Health  officers. 

The  duty  of  a  municipal  corporation  to  conserve  the 
public  health  is  governmental,  and  it  is  not  liable  for 
injuries  inflicted  while  performing  such  duty.^*  The  de- 
cisions  are  practically  unanimous  in  holLling  that  a  mu- 


^2669 


Health  Officers:  Tobts. 


5497 


nicipality  is  not  liable  for  the  torts  of  its  board  of 
health  ^®  or  other  health  officers,^^  on  the  theory  that  the 
duty  in  regard  to  preventing  sickness  or  caring  for  sick 
people  is  strictly  a  governmental  or  public  function. 

Accordingly  a  municipal  corporation  is  not  liable  for 
the  negligence  of  its  officers  and  employees  in  conduct- 
mg  a  mv/nicipal  hospital,  or  in  the  treatment  of  patients 
therein,*^  whether  the  purpose  of  the  hospital  be  char- 
itable 2^  or  to  provide  for  the  general  health  and  welfare 
by  preventing  and  suppressing  the  spread  of  disease.^^ 
In  the  latter  case,  the  authority  to  maintain  the  hospital 
must  be  regarded  as  an  exercise  of  the  police  power, 
within  the  rule  that  a  municipality  is  not  liable  for  the 
negligent  act  of  its  agents  or  servants  engaged  in  en- 
forcing, executing  or  giving  effect  to  its  police  ordi- 
nances and  regulations.^* 


19.  Michigan,  Webb  ▼.  Detroit 
Board  of  Health,  116  Mich.  516, 
74  N.  W.  734,  72  Am.  St.  Rep. 
541. 

Minnesota.  Bryant  ▼.  St  Paul, 
83  Minn.  289,  23  N.  W.  220,  53  Am. 
Rep.  31. 

"Sew  Jersey.  Valentine  y.  Engle- 
wood,  76  N.  J.  U  509,  71  AU.  344, 
19  L.   R.   A.    (N.   S.)    262. 

Veto  York.  Prime  ▼.  Yonkers, 
192  N.  Y.  105.  84  N.  E.  571,  rev'g 
on  other  grounds  102  N.  Y.  S.  118, 
116  App.  Diy.  699;  Bamber  ▼. 
Rochester,  26  Hun  (N.  Y.),  587, 
63  How.  Pr.  103;  Jones  ▼.  New 
York.  44  Hun  (N.  Y.),  629.  But 
see  Tormey  ▼.  New  York,  12  Hun 
(N.  Y.),  542. 

Pennsylvania.  Lentz  ▼.  Phila- 
delphia, 3  Pa.  Co.  Ct.  Rep.  136. 

Council  Invested  with  powers  of 
board  of  health.  City  not  liable. 
Murray  ▼.  Grass  Lake,  125  Mich. 
2  83  N.  W.  996. 

20.  Benton  y.  Trustees  of  Bos- 


ton Hospital,  140  Mass.  13,  1  N. 
E.  836,  54  Am.  Rep.  436;  Bodewig 
V.  Port  Huron,  141  Mich.  564,  104 
N.  W.  769,  using  private  house  as 
a  pesthouse. 

Compare  however,  dicta  in 
Portsmouth  v.  Lee,  112  Va.  419, 
71  S.  E.  630. 

21.  Murtaugh  v.  St.  Louis,  44 
Mo.  479;  Richmond  v.  Long's 
Adm'r,  17  Grat  (Va.)  376,  94  Am. 
Dec.  461. 

Not  liable  for  unskilled  treat- 
ment by  physician.  Sherbourne 
V.  Yuba  County,  21  Cal.  113,  81 
Am.  Dec.  151;  Williams  v.  Indian- 
apolis, 26  Ind.  App.  628,  60  N.  E. 
367. 

22.  ToUefson  v.  Ottawa,  228 
111.  134,  81  N.  E.  823,  aff'g  129  111. 
App.  139. 

23.  Tollefson  v.  Ottewa,  228  111. 
134,  81  N.  E.  823,  aff'g  129  111. 
App.  139;  Richmond  v.  Long's 
Adm'r,  17  Gratt.  (Va.)  375,  94 
Am.  Dec.  461. 

24.  9  2630,  ante. 
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On  the  other  baud,  if  a  mnmcipality  has  power  to, 
and  doeB,  maintain  a  hospital  for  revenue,  there  is  no 
donbt  bat  that  it  would  be  liable  for  the  torts  of  per- 
Bons  employed  about  the  hospital ;  but  if  it  conducts  tiie 
hospital  for  revenue,  but  without  power  to  do  so,  it  is 
not  liable.'"  However,  the  fact  that  fees  are  charged 
some  patients  in  a  city  hospital,  where  it  does  not  charge 
fees  of  all  patients,  does  not  render  the  municipality 
liable  for  negligence  in  connection  therewith.^"  It  has 
been  held  that  the  operation  of  an  ambulance  is  an  ini^- 
dent  to  the  maintenance  and  operation  of  a  city  hospital, 
and  hence  is  a  governmental  function  for  negligence  in 
regard  to  which  the  municipality  is  not  liable.*' 

Contagious  diseases.  A  municipality  is  not  liable  for 
the  negligence  of  its  oGScers  or  agents  in  executing  san- 
itary regulations,  adopted  for  the  purpose  of  preventing 
the  spread  of  contagious  diseases,  or  in  taking  the  care 
and  custody  of  persons  afflicted  with  such  disease,  or  in 
the  care  of  the  houses  in  which  such  persons  are  kept.*' 
Under  this  rule,  there  is  no  municipal  liability  for  neg- 
ligence or  misconduct  in  creating  a  quarantine  and  en- 
forcing it;  *■  for  negligence  in  failing  to  take  proper  steps 

26.     TollefBOn    v.    Ottawa,    238      troll.  116  Mich.  516.  74  N.  W.  734, 
1.  134,  136,  81  N.  K.  S23,  tJCg  12S      72  Am.  St  Rep.  S41. 
Not    liable 
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to  prevent  the  spreading  of  infectious  diseases;*^  for 
unlawful  acts  of  municipal  officers  in  taking  possession 
of  a  house  and  using  it  for  a  smallpox  hospital  without 
the  consent  of  the  owner  ;^^  for  the  unhealthy  condition 
of  the  pest  house ;  ^^  or  for  negligence  or  misconduct  in 
the  treatment  of  patients  confined  therein.*'  However, 
the  location  of  a  pest  house  near  one's  residence  may 
constitute  a  nuisance  for  which  damages  may  be  recov- 
ered.'* 

§  2670.    Bridge  tenders. 

The  better  rule  seems^  to  be  that  a  municipality,  in 
operating  a  drawbridge,  is  acting  in  its  private,  instead 
of  its  governmental  capacity,  and  therefore  is  liable  for 
the  negligence  of  a    bridge  tender    in  charge    of  the 


en  ground  of  exposure  to  smaU- 
pox.  Leyin  ▼.  Burlington,  129 
N.  C.  184,  39  S.  E.  822,  55  U 
R.  A.  396. 

Vaccination.  MunicipaUty  Is 
not  liable  for  injury  to  one  vac- 
cinated by  a  municipal  officer  be- 
cause of  the  use  of  impure  vac- 
cine matter.  Wyatt  v.  Rome,  105 
Ga.  312,  31  S.  E.  188,  42  L.  R.  A. 
180,  70  Am.  St.  Rep.  41. 

8hlp  In  quarantine.  Not  liable 
(or  unauthorized  act  of  taking  ex- 
dusiye  control  of  ship  in  quaran- 
tine. Mitchell  T.  Rockland,  41 
Me.  363,  66  Am.  Dec.  252,  and  see 
B  c.  52  Me.  118. 

30.  Brown  ▼.  Vinolhayen,  65 
Me.  402,  20  Am.  Rep.  709. 

Not  liable  in  allowing  one  ex- 
posed to  smallpox  to  enter  plain- 
titTs  boarding  house  as  a  guest. 
Ollboy  V.  Detroit,  115  Mich.  121, 
72  N.  W.  128. 

City  is  not  liable  for  the  wrong- 
ful or  negligent  acts  of  its  police 
officers  or  board  of  health  in  the 
iDAoagement  of  a  city  Jail  or  the 


detention  of  persons  therein,  even 
though  such  persons  be  afflicted 
with  smallpox  and  persons  who 
work  or  reside  near  the  Jail  con- 
tract said  disease.  Evans  v.  Kan- 
kakee, 231  111.  223,  83  N.  E.  223. 

Duty  to  servant  to  warn  him 
of  hidden  dangers  held  not  to 
make  city  liable  to  its  servants 
employed  to  tear  down  a  building 
which  had  been  used  as  a  small- 
pox hospital,  he  not  being  warned 
of  the  danger  of  infection.  Nich- 
olson V.  Detroit,  129  Mich.  246,  88 
N.  W.  695,  56  L.  R.  A.  601. 

31.  Lynde  v.  Rockland,  66  Me. 
309. 

32.  Having  v.  Covington,  25 
Ky.  L.  Rep.  1617,  78  S.  W.  431; 
Twyman's  Adm'r  v.  Frankfort, 
117  Ky.  518,  78  S.  W.  446,  64  L. 
R.  A.  572. 

33.  Lexington  v.  Batson's 
Adm'r,  118  Ky.  489,  81  S.  W. 
264;  Barbour  v.  Ellsworth,  67  Me. 
294. 

34.  9  2641,  post. 
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bridge.''  So,  in  those  states  so  holding,  a  mimicipaUty 
is  liable  for  the  negligence  of  persons  employed  by  the 
regularly  appointed  representative  of  the  municipality 
in  charge  of  a  drawbridge,  where  the  employment  was 
with  the  consent  and  acquiescence  of  the  municipality, 
and  although  such  employees  were  paid  by  the  bridge 
tender  and  not  by  the  municipality.""  However,  in  some 
state,  it  is  held  that  the  maintenance  of  a  bridge  is  a 
governmental  duty,  where  no  income  is  received  there- 
from, and  therefore  there  is  no  common  law  liability  for 
the  negligence  of  its  bridge  tender.^''  In  Wisconsin,  the 
state  courts  have  held  that  where  the  duty  to  keep  a 
bridge  in  repair  "and  attended''  was  imposed  by  statute, 
the  municipality  is  liable,**  and  in  the  federal  courts  a 
municipality  has  been  held  liable  for  the  negligence  of 
a  bridge  tender  where  he  was  by  statute  declared  to  be 
a  city  officer ;  **  but  there  is  dicta  to  the  contrary  in  the 
decisions  of  the  state  courts.*" 
If  the  bridge  is  a  toll  bridge,  then  there  is  no  question 


3C.  Lehigh  Valley  Tr.  Co.  t. 
Chicago.  237  111.  B81.  86  N.  E. 
1093;  Chicago  v.  O'MalleT,  196 
III.  197,  63  N.  E.  652;  Chicago  t. 
Mullen,  116  Fed.  392.  64  C.  C.  A. 
Edgerton    V,    New    York. 


tmpoBed  br  statute  on  a  city,  the 
duty  waa  held.  In  M«Bsachuaetts, 
a  public  duty,  within  the  rule  that 
no  private  action  can  be  main- 
tained against  a  city  for  the  neg- 
lect to  pertorm  a  iiiilillc  duty, 
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but  that  the  municipality  which  owns  and  operates  it  is 
liable  for  its  negligence  in  connection  therewith.** 

§  2671.    Officers  of  building  department. 

A  municipality  is  not  liable  for  the  negligence  of  its 
building  department  which  is  created  by  statute  to  per- 
form a  public  service  and  in  which  the  municipality  it- 
self has  no  private  interest,  and  from  which  it  receives 
no  special  benefit  or  advantage  in  its  corporate  ca- 
pacity.** So  a  municipality  is  not  liable  for  the  al- 
leged wrongful  act  of  building  inspectors  in  tearing  down 
frame  buildings  within  the  fire  limits.*' 

5.   PBOPBBTY  OWNED  BY  MUNICIPALITY. 

§  2672.     In  general. 

The  law  in  regard  to  liability  for  torts  connected  with 
public  property,  other  than  streets  and  sewers,  may  be 
briefly  summarized  as  follows : 

1.  If  an  income  is  derived  by  a  municipality  from  par- 
ticular property  owned  or  managed  by  it,  it  is  liable  for 
negligence  in  the  care  and  management  thereof.**      This 


41.  Hoppe  V.  Winona,  113  Minn. 
252,  261,  129  N.  W.  577. 

42.  McGuinness  ▼.  Allison  Real- 
ty Co.,  93  N.  Y.  S.  267,  46  Misc. 
Rep.  8;  Connors  v.  New  York,  11 
Hun  (N.  Y.),  439. 

A  municipality  is  not  liable  for 
injuries  caused  by  the  collapse 
ot  a  priyate  building  in  the  course 
of  erection  on  the  ground  that  its 
officers  approved  the  plans  for  the 
building.  Stubley  v.  Allison 
Realty  Co..  108  N.  Y.  S.  759,  124 
App.  DIv.  162. 

43.  Murray  v.  Omaha,  66  Neb. 
2^9.  92  N.  W.  299,  103  Am.  St. 
Rep.  702. 

§  2648,  ante. 

44.  Cowloy  V.  Sunderland,  6  H. 
A  N.  565,  Injury  resulting   from 


negligence  in  managing  a  wring- 
ing machine  kept  in  a  public  wash 
house. 

Where  a  business  is  lawfully 
conducted  by  a  municipality  for 
profit,  at  least  partly  or  inciden- 
tally, the  municipality  is  liable 
at  common  law  for  negligence  in 
operating  the  same.  Duggan  v. 
Peabody,  187  Mass.  349,  73  N.  E. 
206;  Haley  ▼.  Boston,  191  Mass. 
291,  77  N.  E.  888,  7  L.  R.  A.  (N. 
S.)  1005;  O'Donnell  ▼.  North  At- 
tleborough  (Mass.),  98  N.  E.  1084. 

"Where  the  authority  (of  the 
municipal  corporation)  though 
for  the  accomplishment  of  objects 
of  a  public  nature  and  for  the 
benefit  of  the  public,  is  one  from 
the  exercise  of  which  the  (munici- 
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is  well  settled  and  there  are  no  conflicting  decisions. 
Moreover,  the  amount  of  income  is  generally  held  to  be 
immaterial  as  is,  generally,  the  fact  that  the  income  is 
merely  incidental." 

2.  There  is  some  conflict  in  regard  to  liability  for 
torts  in  connection  with  municipal  property  from  which 
it  receives  no  income.  Such  liability  exists  in  case  of  de- 
fective streets,**  and  the  negligent  care  of  drains  and 


pal)  corporation  derlveB  a  profit, 
or  wbere  the  doty,  though  a  pub- 
lic nature  and  lor  the  public  bene- 
fit, may  talrly  be  presumed  to  have 
been  enjoined  upon  the  corporation 
la  consideration  of  privileges 
granted  to  and  accepted  by  It,  the 
exemption  does  not  apply."  Saw- 
yer T.  Corse,  17  Grat  (Va.)  230, 
94  Am.  Dec  446.  See  also,  Scott 
T.  Mancheater,  2  HurL  ft  N.  £04. 


Towing  veaaela.  If  a  munici- 
pality engages  In  the  business  o( 
towing  vessels  for  profit.  It  Is 
liable  for  negligence  In  connection 
therewith.  Philadelphia  t.  Qavag- 
nln,  E2  Fed.  617,  10  C.  C.  A.  552. 

Iceboats.     MunldpalltlcB     ha\e 


f  Winona,  113  Minn.  252,  123 
N.  W.  577. 

Brooklyn  bridge,  owned  by  New 
York  City.  Facts  held  not  to 
show  negligence  where  window 
sRsh  fell,  in  an  approach  to  the 
bridge.  McPherson  v.  New  Tork. 
204  N.  T.  430,  97  N.  B.  876. 

45.    !  2673,  post. 

By  almost  unanimity  of  decls- 
ton  the  principle  la  sustained  that 
municipal  corporations  must  re- 
spond In  damages  for  Injuries  re- 
sulting from  their  negligent  mmn- 
agement  of  property  under  their 
ccntrol  If  such  property  Is  held 
for  pecuniary  proflt,  although  It 
may  be  used  principally  for  gOT- 
ernmental  purposes.     Thus,  II,  in 
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sewers,*^  even  though  no  income  is  derived  therefrom  by 
the  municipality.  However,  streets  are  not,  strictly 
speaking,  *' property'*  of  the  municipality;  and  sewers 
and  drains,  although  property,  are  entirely  different,  as 
a  class,  from  buildings  and  other  property  of  the  munici- 
pality. 

The  general  rule,  except  in  regard  to  streets  and  sew- 
ers, especially  in  New  England,  is  that  there  is  no  mu- 
nicipal liability  for  negligence* in  connection  with  pub- 
lic buildings  or  other  property  used  exclusively  for  pub- 
lic purposes  and  from  which  no  income  is  received.*® 
However,  in  several  states,  municipalities  have  been  held 
liable  for  injuries  from  defects  in  or  around  public 
buildings  used  exclusively  for  public  purposes  and  from 
which  no  income  was  received,  without  in  any  way  con- 
sidering the  question  as  to  whether  in  any  instance  a 
municipality  is  liable  therefor.*®  Furthermore,  the  fact 
that  defects  in  a  sidewalk  are  in  front  of  a  municipal 
building  does  not  exonerate  the  municipality  from  lia- 
bility.^^  And  a  city  has  been  held  liable  for  the  death  of  a 
senrant  employed  in  building  a  city  hall.*^^ 

However,  a  municipality  **  holding  property  as  a  pri- 
vate owner  is  chargeable  with  the  same  duties  and  ob- 


47.  9  2695,  post, 

48.  Worden  ▼.  New  Bedford, 
131  Mass.  23;  Eastman  v.  Mere- 
dith, 36  N.  H.  284,  296. 

But  see  SuUivan  v.  Holyoke,  135 
Mass.  273,  where  city  was  held 
liable  for  injuries  from  an  explo- 
Bicn  of  naptha  stored  in  a  mu- 
nicipal building. 

49.  See  Vincent  v.  Brooklyn, 
31  Hun  (N.  Y.),  122;  Galvln  ▼. 
New  York,  112  N.  Y.  223 ;  Brlegel 
▼.  Philadelphia,  135  Pa.  451,  458, 
19  AtL  1038,  where  city  was  held 
liable  for  injuries  to  adjoining 
houses  caused  by  negligence  in 
^ot  properly  constructing  the 
plumbing  and  draining  connected 


with  the  privy  well  of  a  school 
building,  the  action  being  one  for 
nuisance,  however.  Instead  of 
negligence. 


50.       See     Carrington 
Louis,  89  Mo.  208. 


V.     St. 


51.  McCaughey  v.  Iriff,  12  R. 
I.  449. 

In  Illinois,  in  Chicago  v.  Der- 
mody,  61  111.  431,  434,  it  was  held 
that  a  city,  erecting  a  public  build- 
fng,  is  liable  for  resulting  injury. 
The  building  being  erected  was  a 
city  hall.  Nothing  is  said  in  the 
opinion  as  to  the  nature  of  the 
building  or  the  purpose  for  which 
it  was  being  erected. 
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ligationB  which  devolve  on  individualB."  '^  And  liability 
exists  for  negligent  management  of  real  estate  prodac- 
ing  revenne  to  the  city."     And  finally  it  is  generally 


62.  Pekin  v.  McMahon,  164  in. 
1*1,  154,  39  N.  E.  484.  27  L.  R. 
A.  206,  45  Am.  St  Rep.  114. 

See  also  Gibaon  v.  Huntington, 
3S  W.  Va.  177,  18  S.  B.  447,  23  _L. 
n.  A.  561,  46  Am.  St  Rep.  853. ' 

Where  land  once  uaed  for  ■ 
reservoir  vas  being  filled  up,  and 
Itad  not  been  uaed  (or  an?  public 
purpose  for  nearly  a  year,  and 
the  municipality  Is  dealing  with 
and  managing  the  land  the  aame 
an  a  private  owner  deals  wlUi 
and  manages  hla  property.  It  la 
liable  for  negligence  In  connection 
therewith.  Clark  v.  Manchester, 
62  N.  H.  577,  holding,  however,  In 
the  particular  case  that  city  was 
not  liable  where  four-year-old  child 
tell  Into  part  not  Oiled  up,  the 
child  going  there  without  Ucenae 
or  luTltatlon. 

53.  Worden  v.  New  Bedford,  131 
Mass.  23,  41  Am.  Rep.  1S6;  Bailey 
V,  New  York.  3  Hill  (ff.  Y.).  531; 


gence  of  Ita  agents  in  the  man- 
agement of  auch  buildings.  This 
U  because  It  1b  not  liable  to  pri- 
vate actions  for  omission  or  neg- 
lect to  perform  a  corporate  duty 
imposed  by  general  laws  upon  all 
towns  or  cities  alike,  from  the  per- 
formance o(  which  It  derives  no 
compensation.  But  when  a  city 
or  town  does  not  devote  sucb 
building  exclusively  to  municipal 
uses,  but  lets  It  or  a  part  of  It 
for  Its  own  advantage  and  emolU' 
ment  by  receiving  rents,  or  other- 
wise, it  is  liable  while  It  is  so  let 
in  the  same  manner  as  a-  prlvata 
owner  would  be.'  It  can  make  no 
difference  that  the  portion  let  la 
a  part  of  a  building  or  of  land. 
The  principle  upon  which  In  each 
ot  these  two  cases  the  defendant 
was  held  Is  applicable  here;  and 
it  may  thus  be  stated  in  a  general 
form.  A  munldpallty  has  the 
to  let  for  profit  real  e 
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held  that  when  a  special  power  or  privilege  is  conferred 
upon  or  granted  to  a  municipal  corporation,  to  be  exer- 
cised for  its  own  advantage  or  emoluments,  and  not  as  a 
mere  governmental  agency,  it  is  liable  to  the  same  extent 
as  an  individual  or  a  private  corporation  for  negligence 
in  managing  or  dealing  with  the  property  rights  or  fran- 
chises  held  by  it  under  such  grant®* 

§  2673.     Conducting  business  for  profit. 

Where  a  business  is  lawfully  conducted  by  a  munici- 
pality, partly  and  incidentally  at  least  for  profit,  the 
municipality  is  liable  at  common  law  for  negligence  in 
its  management  thereof.®^  It  has  been  held  that  it  is 
sufficient  to  render  the  municipality  liable  that  the  busi- 
ness is  conducted  in  part  for  profit,  although  princi- 
paUy  for  public  purposes,*^®  but  as  to  this  there  is  some 
conflict  of  opinion.*^^     The  increase  of  the  value  of  the 


Incurred."  Dayis  v.  Rockport 
(Mass.  1913),  100  N.  E.  612. 

Poor  farm,  conducted  for  profit. 
Liable  for  injury  from  vicious 
ram.  Moulton  ▼.  Scarborough,  71 
Me.  267. 

54.  Esberg  Gunst  Cigar  Co.  y. 
Portland,  34  Greg.  282,  55  Pac.  961, 
43  L.  R.  A.  435.  The  mere  happen- 
ing of  an  accident  causing  injury 
is  evidence  of  negligence  when- 
BTor  the  thing  causing  the  injury 
is  under  the  control  of  defendant, 
and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not 
liappen  if  those  who  have  the  man- 
agement use  proper  care.  Esberg 
Gnnst  Cigar  Co.  v.  Portland, 
iupra. 

65.  G'Donnell  v.  North  Attle- 
borough  (Mass.  1912),  98  N.  B. 
1084.  See  also  Bodge  v.  Philadel- 
phU,  167  Pa.  492,  31  Atl.  728. 

That  proper  diligence  was  ob- 
served, "in  the  opinion  of  the  city 
6  McQ.  11 


officers,"  is  no  defense.  Augusta 
V.  Lombard,  99  Ga.  282,  25  S.  E. 
772. 

When  works  may  be  said  to  be 
conducted  for  profit.  "A  cor- 
poration uses  works  constructed 
for  its  public  benefit  for  its  cor- 
porate profit,  when  the  profits  are 
to  be  applied  to  the  maintenance 
of  the  works  and  the  reduction  of 
the  debt  incurred  by  the  corpora- 
tion in  their  construction." 
Hourigan  v.  Norwich,  77  Conn. 
358,  365,  59  Atl.  487. 

I^uniclpai  ownership  carries 
th*  same  responsibility  as  attaches 
to  private  owners  of  similar  en- 
terprises. Eaton  V.  Weiser,  12 
Idaho^  544,  86  Pac.  541,  118  Am. 
St.  Rep.  225. 

56.  Chicago  v.  Selz,  Schwab  ft 
Co.,  104  111.  App.  376,  381,  afTd  in 
202  111.  545,  67  N.  E.  386. 

57.  See  §§  2642,  2669,  ante;  §§ 
2674,   2678,   post 
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land  in  the  neighborhood,  in  which  benefit  the  mxmicipal- 
ity  shares  with  other  owners,  does  not,  it  has  been  held, 
change  the  character  of  public  work  or  impose  liability 
on  the  monicipality,  as  showing  that  it  was  a  work  car- 
ried on  as  a  business  for  profit."^ 

This  rule  of  liability  applies,  inter  alia,  where  a  muni- 
cipality deals  with  property  bought  or  used  in  connection 
with  a  governmental  duty,  for  its  own  benefit,  as  by  rent- 
ing it."" 

§  2674.    Municipal  buildings. 

It  is  indisputable  that  if  a  building  owned  or  leased 
by  a  municipality  is  used  for  profit  or  for  a  private  pur- 
pose, the  municipality  is  liable  for  its  negligence  in 
connection  therewith,  where  resulting  in  injuries  to  oth- 
ers.^'* However,  it  is  held  in  Massachusetts  that  the  fact 
that  a  municipality  derives  some  incidental  gain  and  ad- 
vantage from  the  use  of  a  public  building  does  not  make 
it  responsible  for  its  negligence  in  connection  there- 
with." Thus,  it  has  been  held  in  that  state  that  a  city  is 
not  liable  for  personal  injuries  occasioned  to  an  inmate 
of  its  house  of  industry,  by  the  negligence  of  the  officers 
in  charge  thereof,  although  at  the  time  such  inmate  was 
engaged  in  labor  from  which  the  city  derived  a  profit."'" 
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ings.**  On  the  other  hand,  it  is  generally  held  that  if  the 
bnilding  is  used  exclusively  for  a  public  purpose,  the 
municipality  is  not  liable  for  injuries  resulting  from  de- 
fects therein  or  other  negligence  connected  therewith.^ 
For  instance,  it  is  held  inmost  jurisdictions  thatthere  is  no 
municipal  liability  where  the  negligence  in  in  connection 
with  a  prison  or  jail,^^  a  city  court  house,*®  the  city  hall,®^ 


63.  Glase  y.  Philadelphia,  169 
Pa.  488»  32  Atl.  600. 

9  2680,  post. 

64.  9  2672,  ante. 

In  Pennsylvania,  however,  it 
baa  been  held  that  a  municipality 
is  Uable  where  the  doom  of  a  fire 
oigine  house  were  negligently 
oonstmcted,  injuring  a  passer-by. 
Kies  ▼.  Erie,  169  Pa.  598,  32  Atl. 
621. 

65.  9  2642,  ante. 

66.  Court  house  In  8t.  Louis, 
city  not  liable  to  one  faUing  into 
pit  connected  therewith,  the  court 
bouse  being  a  city  building.  Cun- 
ningham T.  St  Louis,  96  Mo.  53,  8 
8.  W.  787. 

67.  Schwalk's  Adm'r  v.  Louis- 
ville, 135  Ky.  570,  122  S.  W.  860, 
25  L.  R.  A.  (N.  S.)  88;  Snider  ▼. 
SI  Paul,  51  Minn.  466,  53  N.  W. 
763, 18  U  R.  A.  151. 

City  hall.  "A  city  or  town  is 
not  liable  to  a  private  citizen  for 
Ml  injury  caused  by  any  defect  or 
▼ant  of  repair  in  a  city  or  town 
1»11  or  other  public  building 
si'ccted  and  used  solely  for  mu- 
nicipal purposes,  or  for  negligence 
of  its  agents  in  the  management 
of  inch  buildings.  This  is  because 
It  is  not  liable  to  private  actions 
for  omission  or  neglect  to  per- 
form a  corporate  duty  imposed  by 
^^neral  laws  upon  all  towns  or 
cities  alike  from  the  performance 


of  which  it  derives  no  compensa- 
tion. But  when  a  city  or  town 
does  not  devote  such  building  ex- 
clusively to  municipal  uses,  but 
lets  it  or  a  part  of  it  for  its  own 
advantage  or  emolument,  by  re- 
ceiving rents,  or  otherwise,  it  is 
liable  while  it  is  so  let  in  the 
same  manner  as  a  private  owner 
would  be."  Worden  ▼.  New  Bed- 
ford, 131  Mass.  23,  24,  41  Am. 
Rep.  186.  Quoted  with  approval 
in  Davis  v.  Rockport  (Mass. 
1913),  100  N.  E.  612,  614. 

Not  liable  to  a  person  for  inju- 
ries caused  by  the  negligence  of 
an  operator  of  an  elevator  in  its 
city  hall.  Snider  v.  St  Paul,  51 
Minn.  466,  53  N.  W.  763,  18  L.  R. 
A.  151. 

An  elevator  operator  in  a 
building  occupied  by  a  city  and 
county  jointly,  who  was  employed 
by  trustees  appointed  by  the  Su- 
perior Court  pursuant  to  statute, 
was  held  not  an  employee  of  the 
city  so  as  to  make  the  city  liable 
for  his  negligence  in  the  operation 
of  the  elevator.  Moest  v.  Buffalo, 
101  N.  Y.  S.  996,  116  App.  Div. 
657,  aff'd  in  193  N.  Y.  615,  86  N. 
E.  1128. 

Compare  as  contra.  Liability 
held  to  extend  to  injury  from  neg- 
ligent operation  of  elevator  in 
city  hall,  without  discussing  ques- 
tion  of  private  or  governmental 
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or  school  buildinge.**  However,  if  a  municipality 
lets  a  portion  of  a  city  hall  for  hire,  and  a  person  at- 
tending an  entertainment  therein  is  injured  by  a  defect 
in  the  building,  the  municipality  is  liable  where  it  has 
been  negligent.*^  But  the  mere  fact  that  a  portion  of  a 
city  hall  is  occupied  by  the  water  department,  the  city 
collector,  and  the  supermtendent  of  streets,  none  of 
which  departments  pay  any  rent,  does  not  make  the  mu- 
nicipality liable  for  negligence  in  connection  therewith.^" 

§  2675.     Same — schools. 

A  municipality  is  not  liable  for  the  negligence  or  other 
wrongful  act  of  school  officers,  since  education  is  a  gov- 
ernmental function.^'  Likewise,  for  the  same  reason  it 
is  not  liable  for  injuries  arising  in  connection  with  its 
ownership  of  school  buildings  or  grounds.''"    A  fortiori. 


capacity.  Fox  t.  Philadelphia, 
208  Pft.  127.  67  Atl.  366.  66  L.  R. 
A.  214. 

A  munlclpalit)'  baa  been  held 
liable,  wltboat  dlscuBBlng  the 
question  of  governmental  or  cor- 
porate function,  where  the  Injurr 
occurred  In  the  back  yard  of  a 
city  hall.    Lowe  v.  Salt  Lake  City, 


clogged  up.  Folk  V.  HUwankee, 
108  Wis.  369.  84  N.  W.  420. 

72.  EtntwHty.  Bmst  v.  West 
CoTlagton,  116  Ky.  S50,  76  S.  W. 
10S9,  63  L,  R.  A.  662,  106  Am.  SL 
Rep.  241. 

Maa»acltutettt.  Sullivan  v.  Bos- 
ton, 126  Uasa.  640;  RUI  ▼.  Boston, 
122  Maw.  344,  B3  Am.  Rep.  838; 
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where  the  care  and  control  of  school  property  is  given 
by  statute  to  a  board  of  education  having  capacity  to 
sue  and  be  sued,  a  municipal  corporation  will  not  be  lia- 
ble for  injuries  resulting  from  the  negligence  of  the 
board  in  maintaining  school  property  or  for  nuisances 
thereonJ*  So  it  has  even  been  held  that  where  school 
buildings  are  erected  by  the  board  of  education,  with  the 
concurrence  of  the  city  council,  the  city  is  not  liable  to 
one  injured  in  the  construction  of  a  school  building, 
through  the  negligence  of  the  board  of  education^* 

Likewise,  a  board  of  education  or  other  gtmst-munici- 
pality,  in  control  of  the  school,  is  ordinarily  not  lia- 
ble.''* In  New  York  City,  however,  where  the  care  and 
control  of  public  school  buildings  are  given  to  the  board 
of  education,  and  the  duty  of  keeping  them  in  repair  is 
imposed  by  statute  on  the  board,  the  latter  is  liable 
where  one  rightfully  on  school  premises  is  injured,  pro- 
vided the  board  has  been  negligent.''® 

§  2676.     Public  market  places  and  buildings. 

Municipalities  are  liable  for  defects  in  market  build- 
mgs  or  places,  owned  by  it,  where  injury  results  to  a 
third  person  because  of  the  negligence  of  the  municipal - 


Voter  going  down  steps  of 
schoolouse  to  vote,  Injured  by  de- 
fect in  steps,  city  not  liable. 
McNeil  V.  Boston,  178  Mass.  326. 
59  N.   B.   810. 

However,  if  a  wall  built  by  a 
municipality  encroaches  on  pri- 
vate property  so  as  to  be  a  pri- 
vate nuisance,  an  action  lies  as 
against  the  objection  that  the  wall 
was  built  and  maintained  solely 
for  the  public  use  (in  connection 
with  schoolhouse).  Miles  v.  Wor- 
cester, 154  Mass.  511,  28  N.  B.  676, 
13  L.  R.  A.  841,  26  Am.  St.  Rep. 
264. 

Injuries  to  pupils.  City  not  lia- 
ble for  injuries  to  pupils  caused 


by  unsafe  condition  of  school- 
house.  Clark  V.  Nicholasville,  27 
Ky.  L.  Rep.  974.  87  S.  W.  300: 
Dlehm  v.  Cincinnati,  25  Ohio  St. 
806. 

73.  McCarton  v.  New  York,  133 
N.  Y.  S.  939,  149  App.  Div.  516; 
Wahrman  v.  Board  of  Bducation, 
187  N.  Y.  331,  80  N.  B.  192;  Mc- 
Cullough  V.  Philadelphia,  32  Pa. 
Super.  Ct.  109. 

74.  Kinnare  v.  Chicago,  171 
111.  332,  49  N.  E.  536. 

75.  §  2605,  ante,  and  see  S  2434, 
ante,   vol.   5. 

76.  McCarton  v.  New  York,  133 
N.   Y.   S.   939,   149  App.   Div.   516. 
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ity,  on  the  theory  that  the  erection  of  market  places  is 
a  private  or  corporate  function  and  not  a  govemmental 
one.^^  And  in  Michigan  this  rule  of  liability  has  beea 
extended  to  defects  in  plans  for  market  houses.^'  How- 
ever, a  city  is  not  liable  in  damages  for  injuries  inflicted 
upon  a  person  by  the  fall  of  a  market  house  caused  by 
a  wind  storm  of  unprecedented  force  and  violence,  in  the 
absence  of  negligence.''* 

§  2677.     Wharves,  piers,  etc. 

If  a  municipality  owns  public  landings  such  as 
wharves,  piers  or  the  like,  with  a  right  to  charge  wharf- 
age, it  is  liable  for  negligence  in  failing  to  keep  the 
water  nearby  safe  from  artificial  obstructions,  so  as  to 
protect  boats  stopping  or  tied  up  at  the  wharf,  or  for 
failure  to  keep  the  landing  in  proper  repair,  so  as  to 
protect  persons  using  the  floor  thereof  as  a  way,"  or 


77.  Savannali  t,  CulleIl^  38 
Qa.  334.  9&  Am.  Dec.  39S;  Snt- 
folk  V.  Parker,  79  Va.  660,  52 
Am.  Rep.  640. 

See  alBo  Uttlefleld  v.  Norwich. 
40  Conn.  406;  Weymouth  v.  New 
Orleans,   40   La.   Ann.   344,  4   So. 


218. 


Tennessee.  Mempbls  v.  Elm- 
brougb,  12  Helsk,  (Tenn.)  138. 

Virginia.  Petersburg  t.  Apple- 
earth's  Adm'r,  28  Gratt&n,  381,  26 
Am.  Rep.  367. 

nmtei  Btatet.  The  DaTe  A  Hose 
T.  New  York.  49  Fed.  389;  Phlla- 
&  R.  R.  Co.  V.  New  York, 
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for  failure  to  provide  proper  fastenings.®^  The  munici- 
pality is  bound  the  same  as  a  private  individual  to  use 
ordinary  care  and  diligence  in  keeping  the  wharf  free 
and  safe  from  obstructions,  and  is  liable  in  an  action  at 
common  law  for  damages  done  to  a  vessel,  or  person  on 
the  wharf,  by  reason  of  neglect  of  such  duty.®^  So  ordi- 
nary care  must  be  exercised  to  keep  wharves  and  docks 
in  condition  for  use,  in  favor  of  those  approaching  by 
land  as  well  as  by  water.^  Furthermore,  the  municipal- 
ity is  liable  where  a  vessel  is  injured,  although  it  had  not 
in  fact  paid  wharfage  and  was  not  expected  to  do  so,®* 
but  no  liability  exists  to  persons  coming  on  the  pier 
where  the  pier  has  ijot  been  opened  for  public  use.®* 

§  2678.     Parks. 

In  some  states,  the  courts  have  refused  to  hold  muni- 
cipalities liable  in  damages  for  injuries  received  in  pub- 
lic parks,  on  the  theory  that  parks  are  not  held  for  profit 
or  emolument  but  that  the  municipality,  in  maintaining 
parks,  is  discharging  a  public  governmental  duty  and  not 
a  private  corporate  function.®®    In  other  states,  munici- 


Lease.  Where  wharf  and  wharf 
boat  leased  to  an  Indlyldual  city 
not  liable.  CarroUton  Furniture 
Utg.  CJo.  V.  CarroUton,  20  Ky.  L. 
Rep.  818,  47  S.  W.  439.  885. 

81.  Shinkle  v.  Covington,  1 
Bush.    (Ky.)    617. 

82.  Petersburg  ▼.  Applegrath, 
18  Gratt.  (Va.)  321,  26  Am.  Rep. 
857;  Pittsburg  y.  Grier,  22  Pa.  54, 
60  Am.  Dec.  65;  Mersey  Docks  ft 
Harbour  Board  v.  Gibbs,  11  H. 
L.  Cas.  686;  Seaman  ▼.  New  York, 
80  N.  Y.  239;  Kennedy  ▼.  New 
York,  73  N.  Y.  365,  29  Am.  Rep. 
169. 

83.  See  Kennedy  v.  New  York, 
73  N.  Y.  365,  29  Am.  Rep.  169, 
horse  backed  off  of  dock  because 
of  absence  of  string  piece. 

84.  Petersburg    ▼.   Applegarth, 


28  Grat.    (Va.)    321,  26  Am.  Rep. 
357. 

85.  Pier,  owned  by  city  but  not 
opened  to  public  use.  City  not  lia- 
ble where  one  ties  up  thereto  and 
then  falls  through  a  hole  in  the 
floor  of  the  pier.  Birch  v.  New 
York,  190  N.  Y.  397,  83  N.  B.  51. 

86.  Kentucky.  Park  Com'rs  v. 
Prinz,  127  Ky.  460,  105  S.  W.  948. 

Massachusetts,  Clark  ▼.  Walt- 
ham,  128  Mass.  567;  Steele  v.  Bos- 
ton, 128  Mass.  583.  See  also  Shee- 
han  Y.'  Boston,  171  Mass.  296,  50 
N.  E.  543. 

Neto  Jersey.  Bisbing  v.  Asbury 
Park,  80  N.  J.  L.  416,  78  AU.  196. 
33  L.  R.  A.   (N.  S.)   523. 

Rhode  Island.  Blair  ▼.  Gran- 
ger, 24  R,  I.  17,  51  Atl.  1042. 

Washington,  Russell  v.  Tacoma« 
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palities  have  been  held  liable  on  the  ground  that  the 
duty  involved  was  a  corporate  one.^'  However,  even  in 
states  denying  liability  for  injnries  in  parks,  it  is  held 
that  if  the  negligence  arises,  directly  from  the  control 
of  property  actually  in  use  by  the  municipality  in  its 
private  capacity  (as  where  a  part  of  a  park  or  buildings 
thereon  are  lawfully  rented  to  third  persons)  the  muni- 
cipality is  liable ;  ^^  but  it  is  held  in  Bbode  Island  that 
the  fact  that  a  purely  incidental  profit  results  to  the 
municipality  from  the  maintenance  of  the  park  does  not 
render  the  municipality  liable,*" 

In  another  line  of  decisions  a  recovery  has  been  held 
improper  in  case  of  injuries  in  parli^,  on  other  groonds, 
without  referring  to  whether  the  municipality  would  be 
liable  under  any  conditions.'" 


S  wash.  156.  35  P&c  G05,  40  Am. 
St.  Rep.  895. 

87.  Denver  t.  Spencer,  34  Colo. 
270,  S2  Pac.  590,  2  L.  R.  A.  (N. 
S.)  147,  114  Am.  St  Rep.  158.  7 
Am.  t  Eng.  Ann.  Cos.  1042;  Fen- 
nel) V.  Wilmington.  7  Penn.  (Del.) 
229.  78  AO.  91B;  Silverman  v.  New 
York,  11*  N.  T.  S.  59:  Bloom  v. 
Newark,  3  Ohio  N.  P.  (N.  8.)  480. 


113  N.  T.  S.  1087.  81  Miac.  Rep. 
643. 

Walking  on  graw  In  park, 
wbere  forbidden,  precludea  a  re- 
covery. Staeeban  v.  Boston,  171 
Maaa.  296.  50  N.  B.   543. 

88.  Oliver  v.  Worcester,  102 
Maes.  489,  3  Am.  Rep.  486,  and 
see  Biabing  v.  Aabury  Park,  SO 
N.  J.  L.  416,  78  AU.  196.  33  L.  R. 
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§  2679.     Quarry. 

It  would  seem  also  that  if  a  municipality  owns  a  quar- 
ry, and  has  authority  to  operate  it,  it  is  liable  for  negli- 
gence in  connection  therewith,  provided  the  quarry  is 
being  at  least  incidentally  operated  for  profit.®^ 

§  2680.     Public  ownership  of  water  or  light  plant. 

Municipal  ownership,  in  the  usual  and  common  accep- 
tation of  that  term,  must  of  necessity  carry  with  it  the 
same  duty,  responsibility  and  liability  on  account  of 
negligence  that  is  imposed  upon  and  attaches  to  private 
owners  of  similar  enterprises.'^    For  example,  it  is  set- 


91.  See  Radford  v.  Clark  (Va. 
1912),  73  S.  E.  571,  38  L.  R.  A. 
(N.  S.)  281,  with  note. 

Quarry  connected  with  work- 
house, see  §  2642,  ante. 

In  Qeorglaf  operation  of  quarry 
by  city  held  purely  ministerial, 
and  city  liable.  Augusta  v.  Owens, 
111  Ga.  464,  477,  36  S.  E.  830. 

Mere  licensee,  passing  through 
quarry,  can  not  recover.  Wil- 
liams v.  Nashville,  106  Tenn.  533, 
62  S.  W.  231. 

92.  Eaton  v.  Weiser,  12  Ida. 
544,  86  Pac.  541. 

"In  this  day,  when  the  doctrine 
of  public  ownership  by  municipal- 
ities of  public  utilities  is  rapidly 
saining  ground,  so  that  nearly  all 
pubic  utilities,  so  called,  which 
have  heretofore  been  supplied  by 
those  who  have  been  granted 
franchises  therefor,  are  now  over- 
taken by  the  municipalities  them- 
selves, it  occurs  to  us  that  private 
rights  may  be  Jeopardized  unless 
ii  be  held  that  in  overtaking  such 
utilities  the  municipality  must  ex- 
ercise the  same  care  towards  the 
person  aud  property  of  the  indi- 
Yldual   that  was  required  of  one 


having  obtained  a  franchise  to 
maintain  the  same  utility.  Brant- 
man  V.  Canby  (Minn.  1912),  138 
N.  W.  671. 

'*The  city  here  conducted  its 
plant  precisely  as  would  one  to 
whom  it  might  have  granted  a 
franchise,  with  perhaps  this  dif- 
ference: that  a  municipality  does 
not  expect  much  profit,  if  any  at 
all,  from  its  ventures  to  serve  the 
public  and  private  convenience. 
The  facts  in  this  case  do  not  sus- 
tain the  contention  that  the  city, 
in  operating  this  lighting  plant, 
was  performing  a  purely  govern- 
mental function,  even  if  it  be  con- 
ceded that  a  distinction  may  here 
be  made  between  that  part  of  the 
equipment  which  served  the  pub- 
lic and  that  which  served  private 
consumers.  Such  a  separation  or 
distinction  we  regard  unimport- 
snt  In  this  state  a  city,  in  main- 
taining a  board  of  health,  a  po- 
lice or  a  fire  department,  dis- 
charges a  governmental  function 
pure  and  simple,  and  we  believe, 
a4  to  these  or  similar  functions, 
it  has  no  power  to  escape  the  bur- 
den imposed  by  granting  a  frau- 
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tied  beyond  dispute  that  a  monicipality  which  ope 
ita  own  water,  electric  light,  or  gas  plant  acts  in  i 
vate  and  not  a  governmental  capacity  and  is  liabl 
its  negligence  in  connection  therewith. 

Water.  The  furnishing  of  water  to  private  cd1 
is  a  corporate  rather  than  a  governmental  function 
hence  it  is  liable  to  its  customers  for  negligence  ii 
nishing  water  the  same  as  a  proprietor  of  a  pi 
waterworks  would  be,*"  except  that  where  the  pro 
of  a  customer  is  destroyed  by  fire  because  of  an  i 
quate  supply  of  water  no  recovery  can  be  had,  Uu 
ory  lieing  that  the  negligence  is  in  connection  wit 
fire  department,  and  that  in  maintaining  a  fire  de 
ment  the  municipality  is  discharging  a  goremni 
function.**  But  with  this  exception,  where  the  ■" 
system  of  a  municipal  corporation  is  conducted  b; 
municipality  in  part  for  profit,  even  if  principally 
for  public  purposes,  the  municipality  acts  in  its  c 
rate  or  private  capacity  and  is  liable  for  damages  ci 
by  its  negligent  construction  or  management,*"  t 

chlse  to  a.ay  one  to   perform   In  772;  Huey  t.  Atlanta,  8  Of 

itB  place.     But  aa  to   furnlsblng  597,  TO  8.  E.  71. 

water,  light,  etc.,  for  private  con-  Illinolt.  Chicago  t.  Selz,  8 

aumers  and  public  purposes  com-  A  Co.,  202  111.  646,  67  N.  I 


$2680 


TOBTS :  MUNICIJ^AL.  WaTEB  PlANT. 


5515 


employees  or  the  public  generally,  to  the  same  extent  as 
a  private  individual  or  corporation  would  be  under  like 


Dover,  73  N.  H.  209,  61  Atl.  32. 

New  York.  BaUey  ▼.  New  York, 
3  HUl  (N.  Y.),  531,  38  Am.  Dec. 
669;  Oakes  Mlg.  Co.  ▼.  New  York, 
206  N.  Y.  221,  99  N.  B.  540;  Mes- 
lenmlth  v.  Buffalo,  122  N.  Y.  S. 
918,  138  App.  Div.  427;  Dunstan 
?.  New  York,  86  N.  Y.  S.  562,  91 
App.  Div.  365;  Jenney  v.  Brook- 
lyn, 120  N.  Y.  164.  24  N.  B.  274; 
Rider  ▼.  Amsterdam,  65  N.  Y.  S. 
579,  31  Misc.  Rep.  376.  See  also 
Soatheast  ▼.  New  York,  89  N.  Y. 
8.  630,   96  App.  Div.   698. 

Oklahoma,  Norman  y.  Ince,  8 
Okla.   412,  58  Pac.  632. 

Oregon.  Esberg-Gunst  Cigar  Co. 
T.  Portland,  34  Ore.  282,  65  Pac. 
961,  43  L.  R.  A.  435,  76  Am.  St. 
Rep.  661. 

WoMhington.  See  also  Collens- 
worth  V.  New  Whatcom,  16  Wash. 
224,  47  Pac  439. 

Utah.  Brown  v.  Salt  Lake  City, 
S3  Utah,  222,  93  Pac.  670. 

WUconsin.  State  Journal  Print- 
ing Co.  v.  Madison  (Wis.  1912), 
134  N.  W.  909;  Piper  ▼.  Madison, 
140  Wis.  311,  122  N.  W.  730,  25 
L.  R.  A.  (N.  S.)  239. 

United  States.  Winona  v.  Botzet, 
169  Fed.  321,  94  C.  C.  A.  563,  23 
U  R.  A.    (N.  S.)   204. 

Injury  from  smoke.  A  munic- 
ipality is  liable  for  injury  to 
property  caused  by  smoke  from  its 
pumping  plant.  Gordon  v.  Silver 
Creek,  197  N.  Y.  509,  90  N.  B. 
1169,  affg  112  N.  Y.  S.  64,  127 
App.  Div.  888. 

Flooding  lands.  Municipal  cor- 
poration held  liable  for  flooding 
the  land  of  a  private  citizen  in 


providing  a  reservoir  for  a  sys- 
tem of  water  works.  Bnnis  v. 
Gilder,  32  Tex.  Civ.  App.  357,  74 
S.  W.  585. 

Overflow  from  standplpe, 
frightening  horses,  city  liable. 
Woodie  V.  North  Wilkesboro  (N. 
C    1912),  74  S.  B.  924. 

Amount  of  care  required* 
Where  a  city  selects  a  reasonably 
safe  route  in  the  relocation  of  a 
water  main,  it  is  not  liable  for 
failure  to  select  the  best  possible 
route.  Kelsey  v.  New  York,  107 
N.  Y.  S.  1089,  123  App.  Div.  381. 

Reservoir  contained  large 
amount  of  water.  It  broke  and 
destroyed  plaintiff's  home.  The 
city  was  held  liable,  without  re- 
gard to  its  negligence,  on  the  doc- 
trine of  the  much  quoted  case  of 
Rylands  v.  Fletcher,  L.  R.,  3  H.  U 
330,  that  a  party  who,  for  his  own 
profit,  keeps  on  his  premises  any- 
thing not  naturally  belonging 
there,  the  natural  tendency  of 
which  is  to  become  a  nuisance 
and  to  do  mischief  if  it  escapes, 
is  liable  if  it  escapes,  without 
proof  of  negligence,  for  all  dam- 
ages directly  resulting  therefrom. 
Wiltse  V.  Red  Wing,  99  Minn.  255. 
109  N.  W.  114. 

Water  committee  appointed  by 
legislature.  City  liable  for  the 
negligent  maintenance  of  city 
water  works  although  the  water 
committee  is  appointed  by  the 
legislature,  and  is  independent  of 
the  control  of  any  other  depart- 
ment of  the  city  government. 
Bsberg-Gunst  Cigar  Co.  v.  Port- 
land, 34  Ore.  282,  56  Pac.  961,  48 
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circumstances.'*"  But,  there  is  a  distinction  between  fur- 
nishing water  to  individuals  for  compensation  and  fur- 
nishing it  for  fire  purposes.  The  former  is  the  exercise 
of  a  private,  and  the  latter  a  governmental,  function;*' 
and  there  is  no  liability  if  the  negligent  act  wae  done  in 
the  extinguishment  of  fire,'*  or  in  connection  with  flush- 
ing hydrants  solely  to  better  fire  protection,**  or  the  like. 
On  the  other  hand,  a  municipality  which  supplies  water 


U  R.  A.  43E,  75  Am.  St.  Rep.  651; 
and  see  f  2S5S,  ante. 

Lateral  service  plpee  put  In  by 
water  conaumers,  municipality  not 
liable  Tor  defects  In.  Terry  t. 
New  York,  S  Bobw.  (N.  Y.  Super. 
Ct.)  604.  At  least  not  until  after 
notice  of  the  defect  to  the  munic- 
ipality. Cincinnati  t.  Jacob,  10 
Ohio  Dec.  27,  18  WMy  L.  Bui.  65. 

Irrigation.  Liable  where  water 
furnished  for  irrigation.  Teleta 
V.  Babbitt,  S  Tex.  Civ.  App.  432, 
28  S.  W.  702.  And  see  Levy  v. 
Salt  Lake  City,  3  Utah,  63,  1 
Pac.  leo. 

96.  Woodle  T.  North  Wflkes- 
boro    (N.   C.   1912),   74   S.   B.   924. 


V.  St.  Marys,  S6  Kan.  403.  121  Pac 
367. 

Injury  to  water  supply  of  ad- 
joining owners.  If  the  water 
supply  of  adjoining  owners  la  af- 
fected by  the  use  of  wella  and 
pumps  for  supplying  water  to 
citizens,  damages  are  recoverable 
from  the  municipality.  Westphal 
V.  New  York.  70  N.  T.  S.  1021,  34 
Misc.  Rep.  6S4. 

Who  may  sue.  A  water  com- 
misBtoner  who  engaged  in  the  con- 
struction of  a  water  works  syatem 
for  a  city  which  diverted  the 
natural  flow  of  a  stream  from  cer- 
tain land,  can  not  sue  the  citr 
for  such  Injury  on  subsequentlT 
becoming;    the    purchaser    of    the 
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to  its  citizens,  and  charges  therefor,  is  liable  for  negli- 
gence although  its  waterworks  system  is  also  used  for 
the  extinguishment  of  fires.^  Furthermore,  a  municipal- 
ity owning  its  water  plant  is  liable  for  injuries  result- 
ing from  its  negligence  in  connection  with  a  water  box 
in  a  street,  even  in  states  where  there  is  no  common  lia- 
bility for  injuries  from  defective  streets.^  But,  although 
a  municipal  corporation  is  liable  for  its  negligence  in 
the  operation  of  its  waterworks  system,  it  will  not  be 
held  liable  for  the  negligence  of  persons  to  whom  it  has 
granted  a  franchise  for  the  construction  and  mainte- 
nance of  a  waterworks.' 

Light.  The  maintenance  and  operation  of  an  electric 
light  system  by  a  municipality  and  the  selling  of  elec- 
tricity to  private  consumers  is  not  a  governmental  pow- 
er, but  is  a  proprietary  and  private  right  and  duty,  for 
the  negligent  exercise  of  which  the  municipality  wUl  be 
held  liable  in  damages  the  same  as  a  private  corporation 
or  individual  exercising  like  rights,*  provided  power  to 


1.  Aschoff  y.  ByansviUe,  34 
Ind.  App.  25.  72  N.  E.  279. 

2.  WUkins  V.  Rutland,  61  Vt 
336,  17  AU.  736. 

3.  Hines  v.  Nevada,  150  Iowa, 
620.  130  N.  W.  181;  Huey  v.  At- 
Umta,  8  Ga.  App.  597,  70  S.  E.  71. 

4.  Alahama.  Posey  t.  North 
Birmingham,  154  Ala.  511,  45  So. 
663,  15  L.  R.  A.  (N.  S.)  711. 

CaHfomia,  Davoust  v.  Ala- 
raeda,  149  Cal.  69,  84  Pac.  760, 
5  L.  R.  A.  (N.  S.)   536. 

Georgia.     Adepe     v.     Thomas- 

Tille,  9  Ga.  App.  880,  72  S.  B.  478. 

Idaho,    Eaton  v.  Weiser,  12  Ida. 

E44,  86  Pac.  541,  118  Am.  St.  Rep. 

225. 

Illinois,  Palestine  v.  Siler,  128 
111  App.  309,  affirmed  in  225  111. 
C30,  80  N.  B.  345. 

Indiana.  Aiken  v.  Columbus, 
167  Ind.  139,  78  N.  B.  657;  Rich- 


mond V.  Lincoln,  167  Ind.  468,  79 
N.  E.  445. 

Kansas.  Emporia  v.  Bums,  67 
Kan.  523,  73  Pac.  94. 

Kentucky.  Owensboro  v.  Knox's 
Administrator,  116  Ky.  451,  76 
S.  W.  191. 

Massachusetts.  Dickinson  v. 
Boston,  188  Mass.  595,  75  N.  E. 
68,  1  L.  R.  A.  (N.  S.)   664. 

Missouri.  Bullmaster  v.  St 
Joseph,  70  Mo.  App.  60;  Boothe 
V    Pulton,  85  Mo.  App.  16. 

'Ne}>ra8'ka.  Todd  v.  Crete,  79 
Neb.  671,  113  N.  W.  172,  aTd 
on  rehearing,  79  Neb.  677,  115  N. 
W.  307. 

2few  Jersey.  Karpenski  v.  South 
River  (N.  J.  L.  1912),  83  Atl.  639. 

Ifew  York.  See  Twist  v.  Roch- 
ester, 55  N.  Y.  S.  850,  aff'd  in  165 
N.  Y.  619,  59  N.  E.  1131. 

"Sorth  Carolina.    Harrington  ▼. 
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operate  and  conduct  the  same  is  conferred  apon  the 
nicipality  by  statute  or  charter;  and  its  liability  is  1 
determined  by  the  same  rules  applicable  to  private 
porations  or  persons  in  the  same  kind  of  hnsiness.' 
a  municipality  is   not  liable  for   injuries   uegligf 


CommlBBloaerB,  163  N.  a  437,  68 
S  E.  399;  TerreU  v.  Washington, 
16S  N.  C.  2SI,  73  S.  E.  SSS;  Plaber 
v.  New  Bern,  1*0  N.  C.  B06,  B3 
S.  E.  342.  G  L.  R.  A.  (N.  8.)  B42, 
111  Am.  St  Rep.  867. 

Pennsylvanld.  E>merr  v.  Pbila- 
delpUa,  208  Pa.  492.  67  AtL  977; 
Harron  v.  Pittsburg,  204  Pa.  509, 
M  AU.  311,  93  Am.  St.  Rep.  798. 

Virginia.  Sea  DanTllIe  t.  Thorn- 
ton, 110  Va.  641,  66  B.  E.  839. 

"It  leem*  to  be  aettled  as 
anthorltr,  where  a  municipal  cor- 
poration, acting  within  Its  char- 
ter powers,  maintalna  and  oper- 
ate! an  electric  lighting  plant, 
the  corporation  mar  be  held  (or 
the  negligence  ot  Its  eerrants  or 
agents  as  anr  other  person." 
Poser  ▼■  North  Birmingham,  164 
Ala.  611.  613,  45  So.  663.  16  L.  R. 


are.  In  tvml 
with  electric 
rent,  a  municipality  Is  req 
to  exercise  the  highest  degi 
care  and  diligence  In  aett 
and  maintaining  Its  derlcei 
appliances  to  protect  the 
Bumer  In  the  use  of  the  en 
Abrams  v.  Seattle.  60  Wash 
111  Pac.  168. 

Care  not  required  as  to 
paaaers.  A  municipality  ow 
duty  to  keep  Its  electric 
wires,  strung  along  the  root 
building.  In  safe  condition  t 
who  lias  no  right  to  go  oi 
roof.  Greenrllle  t.  Pitts.  10! 
1.  107  S.  W.  50.  rev'g  (Tex 
App.  1907).  loa  S.  W.  461. 

In  Maaiachuaetts,  statnt 
iterates  common  taw  rule.  C 
North   Attleborough 
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caused  by  the  operation  of  an  electric  light  plant  where 
the  operation  of  the  plant  is  uitra  vires.^  The  degree  of 
care  required  of  a  municipality  in  the  operation  of  an 
electric  light  plant  is  the  same  as  if  it  were  operated  by 
an  individual ;  and  a  greater  amount  of  care  is  required 
as  to  its  live  wires  than  is  necessary  in  keeping  streets  in 
condition^ 

Gas.    Municipal  corporations  are  also  liable  for  the 
negligent  management  of  their  gas  works.® 


§  2681.     Same — public  wells. 

A  municipality  owning  a  public  well,  or  assuming  con- 
trol thereof,  is  liable  for  failure  to  repair  the  cover  to  the 
weU.* 

§  2682.     Same — ^liability    where    inadequate    supply    of 

water  to  extinguish  fire. 

In  a  previous  volume,  it  was  stated  that  '*  where  a 
municipality  owns  its  own  plant,  it  is  liable  for  injuries 
sustained  by  a  consumer  by  reason  of  an  insuflScient  sup- 
ply mio  rpijjg  statement  is  incorrect,  however,  in  so  far 
as  it  may  be  construed  as  imposing  liability  on  municipal- 
ities, possessing  their  own  water  plant,  for  their  negli- 


stances.     TerreU   v.   Washington, 
158  N.  C.  281.  73  S.  B.  888. 

6.  Posey  v.  North  Birming- 
ham, 154  Ala.  611.  45  So.  663,  15 
L.  R.  A.  (N.  S.)  711. 

{2637,  ante, 

7.  Owensboro  y.  Knox's  Adm'r, 
116  Ky.  451,  76  S.  W.  191. 

To  same  effect,  Wilhite  v. 
HuntSYllle  (Mo.  App.  1912),  151 
S.  W.  232. 

8.  Western  Savings  Society  v. 
Philadelphia,  31  Pa.  St  175,  72 
Am.  Dec.  730;  Kibele  v.  Philadel- 
phia, 105  Pa.  St.  41;  San  Pran- 
cIpco  Gas  Works  v.  San  Francisco, 
9  Cal.  453. 


Where  a  city  undertakes  to 
serve  both  public  and  private  con- 
venience by  maintaining  a  mu- 
nicipal lighting  plant  to  light  its 
streets  and  also  furnish  gas  to 
private  consumers,  it  is  not  exer- 
cising a  governmental  function, 
so  as  to  escape  responsibility  for 
negligence  in  the  management  of 
such  plant,  whereby  an  injury  has 
been  caused  to  the  person  or  prop- 
erty of  an  individual.  Brantman 
V.  Canby,  119  Minn.  396,  138  N. 
W.  671. 

9.  Sherwood  v.  District  of  Co- 
lumbia, 3  Mackey  (D.  C.)  276,  51 
Am.  Rep.  776. 

10.  §  1801,  ante,  vol.  4. 
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gence  in  not  furnishing  8u£Scient  water  or  pressure  to 
extinguish  fires,  or  in  not  keeping  the  mains,  hydrants, 
etc.,  in  repair,  which  results  in  loss  hy  fire,  since  it  is  well 
settled  that  in  such  a  case  the  municipality  is  engaged 
in  the  performance  of  a  governmental  as  distingnished 
from  a  corporate  duty."  And  it  has  been  held  that  snch 
a  liability  cannot  be  created  by  contract  by  municipal 
.oflSeers.^'  However,  in  same  states,  where  tie  injury  is 
not  a  loss  by  fire  but  is  other  loss  occasioned  by  the  neg- 
ligence of  the  municipality  in  connection  with  its  hy- 
drants or  attachments,  the  municipality  has  been  held 
liable  notwithstanding  such  hydrants  or  attachments  are 
used  solely  for  public  and  governmental  purposes. '" 

§  2683.     Same — injuries  in  connection  with  hydrants. 
Hydrants  are  principally  for  fire  protection.    At  the 


11.  Maiaachtuetu.  Talnter  v. 
Worc«Bter,  123  Maas.  311,  35  Am. 
Rep.  90. 

Minnetota.  Miller  v.  Mlnneap- 
o!lB,  76  Minn.  131.  77  N.  W.  788, 
6  Am.  Neg.  Rep.  183. 

New  York.  Springfield  F.  A  M. 
Idb.  Co.  t.  KeeBeTflle,  14S  N.  Y. 
46,  42  N.  E.  406,  30  L.  R.  A.  660, 
SI  Am.  St.  Rpp.  BUT, 


where  public  bydrants  sbould  be 
erected  was  wltbln  the  exclusive 
dlscretloa  and  control  of  the 
municipal  authorities,  as  the  pub- 
lic Interest  might  seem  to  them 
from  time  to  time  to  require.  The 
1^1  ty  did  not,  by  accepting  the 
Etatute  and  holding  ItB  works 
under  It,  enter  Into  any  contract 
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same  time  they  are  used,  to  some  extent,  to  clean  streets 
and  to  furnish  water  to  sprinkle  streets.  In  so  far  as 
injury  results  from  their  use  in  connection  with  the  fire 
department  there  is  no  question  but  that  the  municipal- 
ity is  not  liable,^^  and  this  is  so  although  the  hydrants  are 
the  property  of  and  belong  to  the  municipal  water  plant ; 
but  municipalities  have  been  held  liable  where  the  defect 
was  in  the  hydrant  or  pipes  connecting  it  with  the  main, 
although  the  hydrant  was  used  solely  for  fire  purposes.^' 
In  so  far  as  the  injury  results  from  defects  in,  or  the  use 
of,  hydrants,  wholly  disconnected  from  any  use  by  the 
fire  department,  municipalities  are  generally  held  lia- 
ble.^*   Thus  in  Illinois,  it  was  recently  held  that  where 


14.    MlUer   v.    Minneapolis,    75 
MlUL  ISl,  77  N.  W.  788. 

§2680,  ante. 

Horse  taking  fright  at  stream 
of  water  thrown  from  a  hydrant 
by  firemen  testing  the  capacity  of 
the  hydrant,  city  not  liable. 
Brink  y.  Grand  Rapids,  144  Mich. 
472,  108  N.  W.  430;  Edgerly  v. 
Concord,  62  N.  H.  8,  22,  13  Am. 
St  Rep.  533. 

15.  Where  a  lateral  water 
pipe  which  burst  was  used  solely 
to  connect  the  main  line  of  pipes 
with  a  hydrant  used  exclusively 
tor  fire  purposes,  it  was  never- 
theless held  in  New  York  that 
the  municipality  was  liable.  Dun- 
8tan  V.  New  York,  86  N.  Y.  S.  562, 
SI  App.  Div.  355. 

In  Indiana*  it  has  been  held 
that  a  municipality  is  liable 
where  a  consumer's  buildings  are 
flooded  by  the  breaking  of  pipes 
connecting  the  main  pipe  with 
hydrants,  where  such  pipes  are 
corroded  and  out  of  repair.  It 
^as  unsuccessfully  argued  that 
inasmuch  as  the  defective  pipe 
vftB  a  connection  of  the  hydrant, 

6  McQ.  12 


it  was  an  appliance  used  in  extin- 
guishing the  fire,  and  therefore 
the  municipality  was  not  liable. 
But  it  was  held  that  the  water- 
works system  was  an  entire  thing 
and  that  the  duty  to  use  reason- 
able care  in  its  construction  and 
maintenance  applies  to  the  sys- 
tem and  not  to  detached  portions 
thereof.  It  was  also  contended 
that  there  was  no  liability  be- 
cause the  pipes  burst  under  fire 
pressure  and  that  they  would  not 
have  burst  except  for  such  in- 
creased pressure,  but  it  was  held 
that  reasonable  care  in  construct- 
ing and  maintaining  the  water- 
plant  required  that  the  water 
pipes  be  reasonably  sufficient  to 
resist  any  pressure  that  they 
were  likely  to  be  subjected  to, 
without  regard  to  the  reason  for 
the  pressure.  Aschoff  v.  Ehrans- 
ville,  34  Ind.  App.  25,  34,  72  N.  E. 
279. 

16.  Negligence  with  regard  to 
hydrants,  where  not  connected 
with  any  use  of  them  by  the  fire 
department,  is  actionable.  Al- 
drich  v.  Tripp,  11  R.  I.  141,  147, 
23  Am.  Rep.  434. 
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there  was  a  leak  at  the  bottom  of  a  hydrant,  which  was 
connected  with  the  water  main  by  a  pipe,  resulting  in 
flooding  the  basement  of  a  nearby  building,  and  the  hy- 
drant was  made  a  source  of  income  to  the  city  by  sell- 
ing water  from  it  to  contractors  for  street  sprinkling,  tiie 
hydrant  cannot  be  said  to  be  constructed  or  used  merely 
for  public  protection  by  putting  out  fires,  and  inasmuch  as 
the  injury  did  not  arise  from  negligcence  in  the  use  of  the 
hydrant  for  the  purpose  of  extinguishing  fire,  the  city 
is  liable."  The  true  rule  would  seem  to  -be  that  mu- 
nicipalities are  liable  for  injury  caused  by  the  negli- 
gence of  an  employee  in  flushing  hydrants,  if  the  flush- 
ing is  an  incident  of  its  regular  water  service,  but  not  if 
incident  to  its  fire  department  service." 

§  2684.     Same — liability  for  impure  water. 

In  determining  and  choosing  the  source  of  water  sup- 
ply, a  municipality  possessing  its  own  waterworks  acts 
in  its  discretion,  and  for  error  in  judgment  there  is  no 
municipal  liability."*  And  a  consumer  which  is  a  manu- 
facturer cannot  recover  damages  because  of  impure 
water  furnished  his  plant  where  he  knew  of  the  qual- 
ity of  water  being  furnished,  and  used  it  without  objec- 
tion, especially  where  the  water  was  reasonably  satis- 
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stances.^  ^  In  New  York,  however,  a  public  well  existed 
in  the  city  of  Brooklyn,  and  a  person  who  drank  the 
water  died  because  of  its  impurity.  The  well  was  for 
public  gratuitous  use,  and  there  was  no  claim  that  the 
well  or  pump  was  improperly  constructed  or  out  of  re- 
pair or  that  the  water  became  unwholesome  from  any 
defect  in  the  well  or  pump,  or  from  any  external  expo- 
sure which  could  have  been  avoided  by  reasonable 
care.  It  was  held  that  the  city  was  not  an  insurer  of  the 
quaUty  of  the  water,  and  was  not  Uable  where  it  had  no 
notice  that  the  water  was  not  wholesome.^ 

§  2685.     Ownership  of  railroads:  subways. 

If  a  municipality  owns  a  railroad,  and  operates  it  for 
gain,  there  is  no  question  but  that  it  is  liable  for  negli- 
gence in  connection  therewith,  and  this  applies  equally 
well  to  subways.*^  However,  this  question  does  not 
aeem  to  have  ever  been  expressly  decided. 

§  2686.     Ownership  of  ferry. 

A  municipality  which  maintains  and  operates  a  ferry, 
m  part  for  profit,  is  subject  to  all  the  liabilities  of  a  com- 
mon carrier.** 

§  2687.     Bathing  beaches. 

Where  a  free  bathing  beach  is  established  and  main- 
tained by  a  municipality,  it  seems  that  the  duty  to  keep 
safe  is  not  as  extensive  as  in  case  of  streets ;  and  there 


21.  Keever  v.  Mankato,  113 
Minn.  55.  129  N.  W.  158. 

See  extensive  note  In  1  N.  C. 
C.  A,  (Negligence  and  Compensa- 
tion Cases  Annotated),  187,  on 
"Liability  of  Municipal  Corpora- 
tion or  Water  Company  for  Sick- 
neis  or  Death  Caused  by  Impure 
Water  Supply." 

22.  Danaher  v.  Brooklyn,  119 
N.  Y.  241.  23  N.  E.  745,  7  L.  R.  A. 
592. 


23.  Construction  of  subway 
by  a  city  is  a  business  undertak- 
ing by  the  city  as  a  proprietor 
and  not  as  a  sovereign.  Re 
Board  of  Rapid  Transit  Com'rs, 
197  N.  Y.  81,  96,  90  N.  B.  456. 

24.  Munfcfpai  ferry,  city  lia- 
ble for  negligence.  Davies  v. 
Boston,  190  Mass.  194,  76  N.  E. 
603;  Townsend  v.  Boston,  187 
Mass.  283,  72  N.  E.  991. 


MUNICTPAL  CoaPOaATlONS. 


is  dicta  that  there  is  no  duty  imposed  upon  it  to  mark  in 
any  way  the  depth  or  relative  depth  of  the  water,  so  as 
to  guard  the  ignorant  bather  from  venturing  too  far.** 

§  2688.     Liability  as  owner  of  cemetery. 

If  a  municipality  owns  or  controls  a  cemetery,  it  has 
been  held  that  the  municipality  is  liable  for  the  acts  of 
its  officers  which  it  has  ratified,  in  an  exercise  of  its  statu- 
tory powers,  in  an  unlawful  mamier,  in  connection  with 
such  cemetery."  And  where  a  mnnicipality  owns  a  cem- 
etery within  its  limits,  under  lawful  authority,  especially 
where  it  sells  lots  therein  for  burial  purposes,  it  must 
exercise  the  same  degree  of  care  in  preventing  damage 
to  others  as  would  be  required  of  natural  persons,  and 
it  is  liable  for  its  negligence  in  connection  therewith.** 

6.      SEWEBS,  DRAINS,  WATEBCOUBSES,  AKD  BUBFAOB  WATEB8. 

§  2689.     In  General. 

In  a  previous  chapter,^*  the  general  rules  relating  to 
sewers  and  drains,  the  power  to  construct  them,  etc.,  have 
been  considered  at  some  length.  What  is  herein  consid- 
ered is  the  liability  of  municipalities  in  connection  with 
the  disposal,  or  failure  to  provide  for  the  disposal,  of 
sewage  and  surface  waters,  and  also  the  municipal  lia- 
bility  coTinected  with  the  tbrowiu;;  of  water  on  private 
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or  culverts  constructed  by  third  persons  are  adopted  by 
the  municipality  as  a  part  of  its  sewerage  or  drainage 
system,***  or  the  municipality  assumes  control  and  man- 
agement thereof,*^  the  municipality  becomes  liable  for 


sance  on  private  property  where 
it  is  of  such  character  that  it 
does  not  obstruct  the  public  street 
or  imperil  the  safety  of  travelers 
Uiereon,  notwithstanding  the  cor- 
porate authorities  allowed  tho 
sewer  to  be  constructed.  Dalton 
y.  Wilson,  118  Ga.  100,  44  S.  E. 
830,  98  Am.  St  Rep.  101. 

Private  sewers  and  drains,  and 
private  rights  therein,  §  1427, 
ante,  vol.  4. 

Railroad     drains    or    culverts. 

City   not   liable.      Crawfordaville 

v.  Bond,  96  Ind.  236;   Lander  v. 

Bath,  85   Me.    141,   26   Atl.   1091; 

Robinson  v.  Danville,  101  Va.  213, 

43  S.  E.  337.     Ck)mpare,  however, 

Kelly  V.  Pittsburgh,  etc.,  R.  Co., 

28  Ind.  App.  457,  63  N.  E.  233,  91 

Am.  St.  Rep.  134. 

Private  extension  of  culvert. 
City  not  liable.  Lynch  v.  Clarke, 
25  R.  I.  495,  56  AU.  779. 

Massachusetts,  construction  of 
statutory  provisions  as  to  "main 
drains,"  etc.,  see  Smith  v.  Glou- 
cester, 201  Mass.  329,  87  N.  B.  626. 
30.  Indianapolis  v.  Lawyer,  38 
M  348;  Golf  v.  Hutchinson,  38 
Ind.  141.  See  also  Central  Cov- 
ington V.  Reiser,  122  Ky.  715,  92 
S.  W.  973. 

Original  constructor  may  sue, 
in  such  a  case.  Emery  v.  Lowell, 
104  Mass.  13. 

Making   of   occasional    repairs, 

^y  city,  not  adoption  of  it.    Munn 

*  Barton  v.  Pittsburg,  40  Pa.  364. 

What     constitutes      adoption. 

Act  of  city  supervisor  in  connect- 


ing with  extension  held  not  an 
adoption.  Dasher  v.  Harrisburg, 
20  Pa.  Super.  Ct  79. 

If  a  city  merely  assumes  per- 
missive control  over  a  private 
sewer  without  condemning  it  and 
without  the  actual  consent  of  the 
owners,  the  ownership  does  not 
change,  and  it  is  not  liable  for 
damages  occasioned  by  its  being 
out  of  repair.  Maysville  v. 
Rrooks,  145  Ky.  526,  140  S.  W. 
665. 

Where  a  city  required  prop- 
erty owners  to  connect  their 
premises  with  a  sewer  system  of 
a  private  corporation,  it  was  held 
liable  for  damages  caused  by 
emptying  the  sewage  into  a  creek, 
although  the  corporation  might 
also  be  liable.  Thompson  v. 
Winona,  96  Miss.  591,  51  So.  129, 
in  which  case  the  court  said: 
"The  sewerage  system,  as  such, 
without  connection  therewith  be- 
ing made  by  the  citizens  of  the 
municipality,  was  harmless.  It 
became  harmful  only  when  the 
city  acted  in  the  matter,  and 
adopted  it  as  its  vehicle  to  carry 
away  the  filth  of  the  city  and 
empty  it  upon  the  property  of  the 
appellant.  When  the  city  did 
this,  the  system  became  as  much 
its  own  system  of  sewerage,  in 
80  far  as  to  make  the  city  liable 
for  the  damage  caused  by  its 
adoption,  as  it  would  have  been 
hod  it  actually  owned  it." 

31.  Taylor  v.  Austin,  32  Minn. 
247,  20  N.  W.  157;  Nims  v.  Troy, 
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injuries  resulting  therefrom,  since  in  such  cases  it  ii 
material  by  whom  the  sewer,  drain  or  culvert  was 
structed.'"  However,  the  mere  acquisition  by  a  mi 
pality  of  property  on  which  is  a  private  drain  doef 
make  the  drain  a  public  sewer.*'  A  sewer  is  a  p 
one,  on  the  other  band,  so  as  to  make  the  munidp 
liable,  although  it  is  situated  wholly  or  partly  on  pr 
property,**  or  though  a  natural  watercourse  is  uti 
as  a  sewer.'"  However,  it  has  been  held  that  a  mv 
pality  may  connect  its  sewers  with  any  natural  chi 
for  the  flow  of  water,  without  incurring  liability  to 
that  channel  open  to  its  mouth.''  And  irregularit 
the  proceedings  in  directing  tlie  construction  of  a  s 
disconnected  from  a  system  does  not  relieve  the  mc 
pality  from  liability."  But  a  municipality  is  noi 
lieved  from  liability  for  obstructions  in  its  sewen 


3  Thomp.  «  C.  (N.  T.)  6,  tJTA 
In  59  N.  Y.  500. 

See  also  Hlnee  t.  Nevada,  160 
Iowa,  630.  626,  130  N.  W.  181. 

Obstruction  In  sewer,  placed 
tbere  under  Bupervlalon  ot  city 
engineer.  City  liable.  Klesel  v. 
Ogden  City.  8  Utah  237,  30  Pac. 


T.  Auburn.  161  N.  T.  M,  SB 
389.  46  L.  R.  A.  636;  Stoddi 
Saratoga  Sprlngi,  4  N.  T.  8 
D3  Hun.  610;  Levy  v.  Salt 
Clly,  5  Utah,  302.  16  Pac 
But  see  McCaffrey  v.  Albai 
Hun   (N.  T.)  613. 

3G.    Kranz     v.     BalUmon 
Md.    291,    2   Atl.    908;    Owe 
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the  fact  that  injury  would  not  have  occurred  if  the  per- 
son damaged  had  not  connected  his  property  with  the 
main  sewer  by  a  private  drain,  as  he  had  a  right  to  do.^® 
Under  the  New  Hampshire  statute,  creating  liability 
for  defects  in  ' '  culverts, ' '  a  covered  drain  from  the  gut- 
ter to  a  point  under  the  sidewalk  has  been  held  a  ''cul- 
vert/'" 

§  2691.     Duty  to  provide  sewers  and  drains. 

The  establishment  of  sewers  and  drains  by  a  municipal 
corporation  is  the  exercise  of  a  legislative  ^^  or  quasi-ju- 
dicial*^  power,  and  the  legislative  body  of  the  munici- 
pality is  the  sole  judge  of  the  necessity  therefor.**  At 
common  law,  a  municipal  corporation  is  under  no  obli- 
gation to  provide  drainage  or  sewerage  for  its  inhabit- 
ants, unless  rendered  necessary  by  its  own  act,  and  its 
omission  to  do  so  will  not  render  it  liable  in  damages.** 


38.  Hart  v.  NelllBviUe,  125 
"WlB.  546,  104  N.  W.  699.  1  L.  R. 
JL  (N.  S.)   952. 

Sewer  connections  by  abut- 
ters. §§1448-1450,  ante,  vol.  4. 

39.  Boyd  v.  Derry.  68  N.  H. 
272,  38  AtL  1005. 

40.  Montgomery  v.  Gilmer,  33 
-Ala.  116,  131,  70  Am.  Dec.  562; 
:»layBvllle  v.  Brooks,  145  Ky.  526, 
140  S.  W.  665. 

41.  MUls  V.  Brooklyn.  32  N.  Y. 
489.  495. 

42.  Roll  v.  Indianapolis,  52  Ind. 
547,  562;  Mlchener  y.  Philadel- 
phia, 118  Pa.  St  535,  540,  12  Atl. 
174. 

Power  to  construct  as  discre- 
tionary, §  1435.  ante,  yoI.  4. 

43.  Alabama.  Birmingham  v. 
•Crane  (Ala.  1911).  66  So.  723. 

Colorado.  Daniels  v.  Denver,  2 
Colo.  669. 

Illinois.  Chicago  v.  Rustln,  99 
III   App.  47. 


Indiana.  Evansvllle  v.  Decker, 
84  Ind.  325,  43  Am.  Rep.  86. 

Kentucky.  Harney  v.  Lexing- 
ton, 130  Ky.  251,  254,  113  S.  W. 
115. 

Maryland.  Kurrle  v.  Balti- 
more. 113  Md.   63,  77  Atl.  373. 

Minnesota.  McClure  v.  Red 
Wing,  28  Minn.  186,  9  N.  W.  767; 
Pye  V.  Mankato,  36  Minn.  373,  31 
N.  W.  863,  1  Am.  St.  Rep.  671; 
Henderson  y.  Minneapolis,  32 
Minn.  319.  20  N.  W.  322;  St.  Paul 
&  D.  R.  Co.  V.  Duluth,  56  Minn. 
494.  58  N.  W.  159,  23  L.  R.  A.  88. 
45  Am.  St.  Rep.  491. 

Missouri.  Woods  v.  Kansas 
City.  58  Mo.  App.  272. 

New  York.  Wilson  v.  New 
York,  1  Denlo  (N.  Y.)  595,  43  Am. 
Dec.  719;  Barton  v.  Syracuse,  37 
Barb.  (N.  Y.)  292;  Mills  v.  Brook- 
lyn.  32  N.  Y.  489. 

Pennsylvania.  Carr  v.  The 
Northern    Liberties.    35    Pa.    St. 
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And  the  fact  that  it  constmcts  sewers  in  a  portion  of  a 
sewer  district  will  not  render  it  liable  for  not  conBtmct- 
ing  them  throughout  the  entire  district  at  the  same 
time.**  So  the  fact  that  a  municipality  has  adopted  a 
plan  of  sewerage  does  not  make  it  liable  in  damages 
arising  from  its  failure  to  execute  part  of  the  plan,  since 
the  municipality,  in  such  a  case,  is  at  liberty  to  carry 
out  the  plan  in  whole  or  in  part  as  such  times  as  it  sees 
fit.**  For  the  same  reason,  a  municipal  corporation  will 
not  he  held  liable  for  omitting  or  refusing  to  reconstrnct 
its  drainage  system  to  take  in  outlying  property  added 
to  the  corporation.** 

However,  the  rule  that  a  municipal  corporation  is 
not  liable  for  an  omission  to  supply  drainage  or  sewerage 
does  not  apply  to  a  case  where  the  necessity  therefor  is 
caused  by  the  act  of  the  municipality.*'' 

§  2692.     Abemdonment  of  sewer  or  drain. 

The  abandonment  or  discontinuance  of  a  sewer  or  drain 
constructed  by  a  municipal  corporation  will  not  render 
the  municipality  liable  for  injuries  to  property  result- 
ing from  the  abandonment,  if  the  property  was  not  left 

324,  7S  Am.  Dec.  342;   Coop«r  i 
Scranton,  21  Pa,  Super.  Ct  17. 
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in  any  worse  condition  than  it  was  before  the  sewer  or 
drain  was  constructed.^®  However,  if  the  lot  owner  is 
left  in  a  worse  condition  than  he  would  have  been  if  no 
sewer  had  ever  been  constructed,  damages  are  recover- 
able because  of  the  abandonment.*® 

§  2693.    LiabUity  for  defective  "plans." 

The  general  rule  is  well  settled  that  where  a  municipal 

corporation,  duly  authorized  by  charter,  adopts  a  plan 

for  a  sewerage  or  drainage  system,  and  executes  the 

same,  it  will  not  be  liable  for  injuries  to  property  not 

involving  an  unconstitutional  taking,  which  are  referable 

to  defects  in  the  plan  itself.*^     The  Supreme  Court  of 


48.     Waters   v.   Bay    View,    61 

Wia.  642,  21   N.  W.  811;    Peck   v. 

Baraboo,    141    Wis.    48,    63.    122 

N.  W.  740;  Pinley  v.  Kendallvllle. 

is    Ind.   App.   430,   433,   90  N.   E. 

1036;   Henderson   v.   Minneapolis, 

32    Minn.  319,  20  N.  W.  322. 

See  Atchison  v.  Challiss,  9  Kan. 
603,  where  the  court  said;  "The 
proposition  of  abandoning  or  dis- 
continuing a  drain,  or  filling  it  up 
(aa  in  this  case)  with  the  inten- 
tion never  to  use  it  again,  is  a 
very  different  proposition  from 
Uie  one  of  negligently  allowing  a 
cii'a.in  to  become  obstructed.  For 
tl^e  first,  the  city  is  not  liable; 
for  the  second,  it  generally  is. 
I^e  first  is  the  exercise  of  that 
discretionary,  or  quasi  Judicial 
I^^w-er,  possessed  by  cities;  the 
8<»<^ond  is  the  neglect  to  perform 
a    ministerial  duty." 

49.    McAdams    v.    McCook,    71 

Neb.  789,  99  N.  W.  656;  Schroeder 

▼.  Baraboo.  93  Wis.  95,  67  N.  W. 

27,  and  see  Bandy  v.  St.  Joseph, 

U2  Mo.  App.  330.  126  S.  W.  989. 

Where  the  city  discontinues  a 

tewer  and  negligently  waUs  up  the 


outlet  so  as  to  cause  water  gath- 
ering therein  to  escape  in  large 
quantities  on  adjacent  premises, 
it  will  be  liable.  O'Brien  v.  Wor- 
cester. 172  Mass.  348,  353,  52  N. 
E.  385;  Schroeder  v.  Baraboo,  93 
Wis.  95.  67  N.  W.  27. 

50.  Arkansas,  Little  Rock  v. 
Willis,  27  Ark.  572. 

Colorado.  Denver  v.  Capelli,  4 
Colo.  25,  34  Am.  Rep.  62. 

District  of  Columbia.  Banna- 
gan  V.  District  of  Columbia,  2 
Mackey  (D.  C),  285  (holding 
that  negligence  in  choice  of  its 
agents  or  instrumentalities  must 
be  shown);  District  of  Columbia 
V.  Cropley,  23  App.  (D.  C.)  232. 

Iowa.  Knostman  ft  P.  Furniture 
Co.  V.  Davenport,  99  la.  589,  68 
N.  W.  887,  valuable  discussion  of 
rule. 

Kansas.  King  v.  Kansas  City, 
58  Kan.  334,  49  Pac.  88. 

Maine.  Keeley  v.  Portland,  100 
Me.  260,  61  Atl.  180;  Darling  v. 
Bangor,   68  Me.   108. 

Massachusetts.  Manning  v 
Springfield,  184  Mass.  245.  68  N. 
E.  202;  Whitten  v.  Haverhill,  204 
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the  United  States  announces  the  doctrine  as  foil 
"The  duties  of  the  municipal  authorities  in  adopti 
general  plan  of  drainage,  and  determining  whm 
where  sewers  shall  be  built,  of  what  size  and  at 


MaBB.  9E.  so  N.  E.  409;  Robinson 
V.  Everett,  191  Mass.  BS7,  77  N. 
U    1161. 

Sew  Jeraey.  Harrington  7. 
Woodbrldge  Tp.,  70  N.  J.  L.  S8, 
66  AtL  141. 

Hew  YotJb.  Qarratt  t.  Canan- 
dalgUK.  136  N.  T.  436,  32  N.  B. 
142,  att-g  16  N.  T.  S.  717;  Schrel- 
ber  V.  New  York,  32  N.  T.  S.  744. 
11  Uiac.  Rep.  551. 

Pentuvlvania.  Colllne  v.  Phila- 
delphia, 93  Pa.  8t  272;  Pair  v. 
Phlladelpbla,  88  Pa.  309,  32  Am. 
Rep.  455;  Bear  t.  Allentown,  148 
Pa.  go,  23  Atl.  1062. 

Porto  Rico.  Wilson  t.  Arecibo, 
2  Porto  Rico  Fed.  278,  288. 

Vermont.  Wlllett  t.  St  Albans, 
6!)  Vt  330.  38  Atl.  72. 

Wiaconiin.  Hari:  t.  NeillsTllle, 
125  Wl8-  646.  104  N.  W.  699,  1  L. 


negligence,  that  reasonable 
has  been  ased."  Lennon  r.  8 
69  Wash.  447,  125  Pac  770. 

Changing  courae  of  i 
Muntclpallty  not  liable  ft 
juries  resulting  from  plans. 
irict  of  Columbia  v.  Cropl< 
App.   Gas.    (D.  a)    232. 

Best  poaalble  method  of  p 
in  sewer  need  not  be  ad 
Upplngton  V.  New  York,  68 
S.  533.  41  App.  DfT.  370.  87fl 

Missouri.  The  Supreme 
of  KIlsBOurl  has  laid  down  th 
as  follows:  "The  establlshe 
trine  In  reference  to  flewi 
ihls:  that  where  they  regut 
exercise  of  Judgment  as  t 
time  when  and  the  mode  In 
they  shall  be  undertaken,  ai 
best  plan  which  tbe  means  . 
disposal  of  the  corporatioi 
ders  it  practicable  to  adopt, 
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level,  are  of  a  guo^i-judicial  nature,  involving  the  exer- 
cise of  deliberate  judgment  and  large  discretion,  and 
depending  upon  considerations  affecting  the  public  health 
and  general  convenience  throughout  an  extended  terri- 
tory; and  the  exercise  of  such  judgment  and  discretion 
in  the  selection  and  adoption  of  the  general  plan  or  sys- 
tem of  drainage  is  not  subject  to  revision  by  a  court 
or  jury  in  a  private  action  for  not  sufficiently  draining 
a  particular  lot  of  land/'*^^  The  basic  principle  of  this 
mle  is  that,  discretionary  authority  being  vested  in  the 
governing  body  of  a  city  to  adopt  such  plans,  defects 
therein  are  referable  to  mere  errors  in  judgment.*^^  There 


City,  136  Mo.  657.  667.  38  S.  W. 
571 

Wisconsin.  The  Wisconsin  Su- 
preme Court  has  laid  down  the 
ftdlowing  rules  relating  to  the 
obligations  of  a  municipal  cor- 
poration in  the  adoption  and  exe- 
cution of  plans  of  sewerage:  (1) 
A  municipality  is  not  responsible 
for  mistakes  in  a  duly  adopted 
plan  of  sewerage.  (2)  It  is  re- 
ponilble  for  a  defective  original 
oonatruction  of  a  system  of  sewer- 
age; but  this  means  negligent 
execution  of  the  plan,  not  defective 
original  construction  inhering  in 
the  plan  itsell  Proper  constru- 
tion  according  to  the  adopted 
plan  can  never  be  a  defective 
<>rtginal  construction,  within  the 
nile  mentioned.  (3)  If  a  duly 
**>pted  and  executed  plan  of 
•^crage  does  not  prove  defective 
^  operation  while  in  a  proper 
■tate  of  repair,  but  becomes  out 
0'  repair  to  the  knowledge,  actual 
w  constructive,  of  the  munici- 
pality, the  duty  devolves  upon  it 
to  remedy  the  matter,  and  it  Is 
liable  for  failure  to  exercise 
ordinary  care  in  respect  thereto. 


Geuder,    etc.    Co.    v.    Milwaukee. 
147  Wis.  491,  133  N.  W.  835. 

51.  Johnston  v.  Dist  of  Colum- 
bia, 118  U.  S.  198,  6  Sup.  Ct.  923, 
30  L.  Ed.  75,  1  Mackey,  437.  See 
also  Barnes  v.  Dist  of  Columbia, 
91  U.  S.  540.  23  L.  Ed.  440;  Col- 
lins  V.  Waltham,  151  Mass.  196, 
24  N.  E.  327;  Leeds  v.  Richmond, 
102  Ind.  372;  Kokomo  v.  Mahan. 
100  Ind.  242. 

52.  "It  is  not  the  mere  con- 
struction of  a  sewage  system  by 
a  city  which  exempts  the  corpora- 
tion from  liability  for  injuries 
caused  by  its  operation  growing 
out  of  defects  in  the  plan  thereof, 
but  such  construction  according 
to  a  plan  stamped  with  Judicial 
approval,  so  to  speak,  of  the 
proper  governing  body."  Hart  v. 
Neillsville,  125  Wis.  546,  104  N. 
W.  699,  1  L,  R.  A.  (N.  S.)  952.  956; 
Johnston  v.  District  of  Columbia. 
118  U.  S.  19.  6  Sup.  Ct.  923,  30 
L.  Ed.  75. 

"The  municipality  is  not  liable 
for  damages  resulting  from  an 
error  of  Judgment  on  its  part, 
with  respect  to  the  location  or 
direction  of  a  sewer  or  its  suffl- 
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are,  however,  certain  exceptions  to  this  general  rule  which 
will  now  he  noticed,  but  it  should  be  observed  that  these 
BO-called  exceptions  do  not,  at  least  in  their  entirety, 
prevail  in  all  the  states. 

Exception  No.  1.  In  Indiana,  and  a  few  other  states,  it 
is  held  that  if  there  is  BictM&X negligence  (something  more 
than  mere  error  of  judgment)  in  adopting  the  plan,  the 
municipality  is  liable.**^  This  rule  does  not  seem  to  be 
distinctly  repudiated  in  states  not  bo  holding,  although 
the  broad  statements  used  in  many  decisions  not  so  hold- 
ing, seem  to  preclude  liability  even  for  negligence  in 
making  plans.  It  is  believed  that  this  Indiana  rule  is 
based  on  common  sense  principles  and  should  be  fol- 


clencr  for  the  purpoee  designed. 
Its  llablltiT  Is  conBned  to  Injuries 
due  to  Interference  wftt  the 
natural  flow  of  water,  faulty  con- 
struction, and  failure  to  maintain 
the  sewer  In  proper  condition, 
and  tree  from  ohstructlODs  that 
matertall}'  affect  Its  use;  and  the 
rule  Is  the  same  whether  a  natural 
water  course  Is  adopted  for  drain- 
age purposes  or  an  artlQclal  chaD- 
uel  la  built."    Siegfried  v.  Bethle- 


HufFer,  30  Ind,  235;  Evansvllle  t. 
Decker,  84  Ind.  326,  43  Am.  Rep. 
S6;  Seymour  v.  Cummins,  119  Ind. 
148,  21  N.  K.  549,  5  U  R.  A.  186; 
New  Albany  t,  Ray,  3  Ind.  App. 
321,  29  N.  B.  611. 

"Of  course  as  long  as  no  work 
Is  done  under  the  plan  no  liability 
can  arise,  nor  can  any  liability 
exist  where  there  Is  nothing  more 
than  a  failure  to  adopt  ft  plan. 
But  where  a  plan  Is  adopted  and 
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lowed.  It  should  apply,  it  would  seem,  and  it  has  been 
so  held  in  Wisconsin,  where  there  has  not  been  sufficient 
care  used  by  the  municipality  in  adopting  the  plan  to 
warrant  the  belief  that  any  legal  discretion  was  actually 
exercised  in  the  matter."  So,  where  a  city  in  reckless 
disregard  of  consequences,  adopts  a  palpably  defective 
plan,  or  adopts  one  without  the  aid  of  some  skilled  per- 
son when  such  aid  would  be  reasonably  required,  defects 
in  the  plan  will  not  be  attributed  to  mere  error  of  judg- 
ment so  as  to  exempt  the  municipality  from  liability  for 
injuries  caused  thereby.*^*^ 

Exception  No.  2,  If  the  consequences  of  the  plan  of 
sewerage  or  drainage  planned  are  unlawful,  i.  e.,  result 
in  direct  and  physical  injury  to  private  property,  the 
municipality  cannot  take  refuge  behind  the  rule  that 
there  is  no  liability  for  a  defective  plan.  If  the  plan 
must  necessarily  cause  an  injury  to  private  property 
equivalent  to  some  appropriation  of  the  enjoyment  there- 
of to  which  the  owner  is  entitled,  the  municipality  will 
be  liable."*    Thus,  if  defects  in  the  plan  of  sewerage  or 


54.  Hart  t.  NeUlsvUle.  126  Wis. 
546,  104  N.  W.  699.  1  L.  R.  A.  (N. 
8.)  952. 

55.  Terre  Haute  y.  Hudnut,  112 
Ind.  542.  13  N.  B.  686;  Louisyille 
T.  Norrte,  111  Ky.  903,  64  S.  W. 
958,  98  Am.  St.  Rep.  437. 

"An  infallible  Judgment  is  not 
required  to  avoid  liabiUty,  but  the 
erection  of  a  sewer  (rendered 
necessary  by  street  improvements) 
of  such  incapacity  that  every  sane 
man  knows  in  advance  that  it  will 
not  afford  relief  from  the  conse- 
quences of  obstruction  to  the 
natural  drainage  caused  by  the 
filling  of  the  street,  would  be  dis- 
pensing with  the  use  of  common 
sense,  and  by  no  means  consistent 
with  that  reasonable  care  which 
the   law   requires.     It  would,   in- 


deed, be  carelessness  most  gross 
and  wanton — not  merely  an  error 
of  Judgment,  but  a  failure  to 
exercise  Judgment  at  all."  Indian- 
apolis V.  Huffer,  30  Ind.  235. 

56.  Defer  v.  Detroit,  67  Mich. 
340,  34  N.  W.  680;  King  v.  Kan- 
sas City,  58  Kan.  334,  338,  49  Pac. 
S8. 

Farnham,  Waters  &  Water 
Rights,  §  254. 

The  Supreme  Court  of  Michigan 
(per  Cooley,  C.  J.),  in  an  early 
case  refused  to  apply  the  rule  of 
non-liability  for  plans  where  the 
defect  in  the  plan  resulted  in  an 
invasion  of  the  rights  of  an  indi- 
vidual, in  the  following  language: 
"It  is  very  manifest  from  this 
reference  to  authorities  that  they 
recognize    in    municipal    corpora- 
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drainage  result  in  the  discharge  of  drainage  or  i 
upon  the  lands  of  private  persons,  so  aa  to  amonnt  to  a 
positive  trespass,  the  municipality  will  be  liable."  As 
said  in  a  Kansas  decision,  a  municipality  cannot  collect 
"sewage  and  filtli  and  precipitate  it  upon  the  property 
of  a  citizen,  even  if  the  plan  is  devised  in  good  faith 
and  the  best  material  is  used  in  the  construction.  It  is 
immaterial  from  which  end  of  the  sewer  the  discharge  is 
made;  the  consequence  and  liability  are  necessarily  the 
same."""  So  where  a  sewer  was  built  so  as  to  dis- 
charge sewage  in  tide  water  so  as  to  destroy  a  bed  of 
oysters  rightfully  planted  there,  the  municipality  is  lia- 
ble, regardless  of  negligence,  on  the  theory  of  a  direct 
injury  invading  a  private  right,  and  that  the  deposit  of 
sewage  was  a  taking  of  property  within  the  meaning  of 
the  constitutional  provision.""    So  if  a  nuisance  is  created 


tlona  no  exemption  from  respouBi- 
WHty  vhere  the  Injury  the  Indi- 
vidual has  received  la  a  direct  In- 
jury accomplished  b;  a  corporate 
act  which  is  in  the  nature  of  & 
trespass  upon  his  property.  •  •  * 
If  the  corporation  send  people 
Tlth  picks  and  spades  to  cut  a 
street    through    It     (the    private 


pllshed  by  a  corporate  act  la  the 
nature  of  a  trespass.  Ashley  t. 
Port  Huron,  3E  Mich.  296,  801, 
24  Am.  Rep.  652. 

E7.    !  2699.  vott. 

Likewise,  In  Minnesota,  it  has 
been  held  that  where  the  acta  of 
the  corporation  constitute  a  posi- 
tive  trespass,   although    resulting 
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which  is  injurious  to  private  property  the  nonliability  for 

defective  plans  is  no  defense.®^ 

Exception  No.  3.  If  a  sewer,  as  planned,  proves  to  be 
insufficient  or  defective,  by  actual  experience,  then,  it  is 
hold  in  some  states,  a  duty  devolves  on  the  municipality 
to  remedy  the  situation,  if  possible.  The  leading  case 
so  holding  is  a  New  York  one,®^  and  it  has  been  followed 
in  that  state  and  in  some  others,®^  although  the  exception 
ksts  been  repudiated  in  other  states.®*       This  rule,  as 


W.  Y.  584,  67  N.  B.  176.  48  L.  R. 
A^  421,  arg  48  N.  Y.  S.  132,  22 
A.i>p.  Div.  406. 

60.  §  2697,  post 

61.  Omission  to  adopt  remedial 
in^asures  is  actionable  negligence. 
Seifert  V.  Brooklyn,  101  N.  Y. 
136.  4  N.  E.  321,  54  Am.  Rep.  664. 

62.  Richards  v.  Ann  Arbor,  152 

M:ich.  15,   115  N.   W.   1047    (duty 

to     enlarge    culvert) ;    Ahrens   v. 

Rochester,  90  N.  Y.  S.  744.  97  App. 

Dlv.  480;  Munk  t.  Watertown,  22 

N.   Y.  S.  227,  67  Hun,  261. 

A  mistake  of  judgment  in  the 
adoption  of  a  sewerage  system  is 
one    thing,     while     "inexcusable 
omission  to  remedy  demonstrated 
defects  in  one,  liable,  in  view  of 
the  manner   in   which   such   sys- 
tem is  designed   to   be   used,   to 
directly  invade  and  injure  private 
property,  is  quite  another  thing. 
The  former   involves  mere  error 
of  judgment,  the  latter  failure  to 
perform  a   duty   which   the   city 
owes  to  the  person  whose  property 
is  liable  to  be  so  injured."     Per 
Justice    Marshall     In     Hart     t. 
Neillsville,   125   Wis.   646,   104   N. 
V.  699,  1  L.  R.  A.   (N.  S.)   952,  4 
Am.  it  Eng.  Ann.  Cas.  1035. 
Thomp.,  Neg.,  vol.  5,  §  5876. 
Alabama.      If   it   appears   that 
^  accident  would  not  have  hap- 


pened but  for  the  palpable  lack  of 
skill  in  constructing  a  sewer, 
which  should  have  been  appre- 
ciated by  men  of  ordinary  under- 
standing, or  where  the  unfitness 
of  the  sewer  had  been  demon- 
strated by  previous  experience, 
the  municipality  cannot  escape 
liability  on  the  ground  that  the 
accident  resulted  from  defective 
plans.  Birmingham  v.  Crane 
(Ala.  1911),  56  So.  723. 

Defenses.  A  city  sued  for 
damages  caused  by  the  inade- 
quacy of  its  sewers  can  not  relieve 
itself  from  liability  by  showing 
there  was  a  faulty  connection  be- 
tween the  damaged  premises  and 
the  sewer  and  an  absence  of 
proper  check  valves  to  prevent 
the  water  backing  up  from  the 
sewers.  Karflol  v.  New  York,  103 
N.  Y.  S.  1036,  119  App.  Div.  70. 

63.  Hession  v.  Wilmington,  1 
Marv.  (Del.)  122,  133-137,  40  Ati. 
749,  in  which  it  is  argued  that 
inasmuch  as  the  plans  of  sewers, 
in  the  first  instance,  are  quasi 
Judicial  and  discretionary,  the  mu- 
nicipality should  not  be  held  liable 
when  it  acts  in  good  faith  and 
within  like  discretion  in  the  plans 
for  and  the  time  of  alteration  and 
enlargement  of  such  sewers. 

Compare  Knostman  ft  Petersen 
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stated  in  Minnesota,  is  as  follows :  If  a  sewer, 
same  was  originally  planned  and  constmcted,  i 
to  result  in  direct  and  physical  injury  to  the  proj 
another,  that  would  not  otherwise  have  happen 
which,  from  its  nature,  is  liable  to  be  repeated  c 
tinuous,  bnt  is  remediable  by  a  change  of  plan 
adoption  of  prudent  measures,  the  corporation  i 
for  such  damages  as  occur  in  consequence  of  the 
cause,  after  notice  and  an  omission  to  use  ordinf 
to  remedy  the  evil.""  However,  knowledge  of 
adequacy  of  a  sewer  will  not  be  imputed  to  a  mt 
ity  from  mere  implied  knowledge  of  the  plan." 
Exception  No.  4.  The  general  rule  does  no 
"where  a  sewerage  system  is  constructed  wit! 
judgment  of  the  proper  body  being  exercised  in  i 
ter  in  the  adoption  of  a  plan  for  the  work,  the 
system  is  in  fact  constructed  according  to  some  j 

§  2694.  Same — ^liability  for  inadequate  sewers  oi 
The  liability  for  inadequate  sewers  or  drains  i 
liability  for  defective  plans  although  the  law  go 
is  not  always  harmonious,  even  in  the  same  sti 
some  jurisdictions  it  is  held  that  the  determini 
the  size  or  capacity  of  sewers  rests  within  the  di 
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asmuch  as  there  is  no  municipal  liability  for  a  total  fail- 
ure to  construct  sewers,  it  necessarily  follows  that  mu- 


New  York.     Mills  v.  Brooklyn, 
32  N.  Y.  489. 

Pennsylvania.  Fair  v.  Phlla- 
delpMa,  88  Pa.  309,  32  Am.  Rep. 
445;  Bealafeld  y.  Verona,  188  Pa. 
SL  627,  41  Atl.  651;  Cooper  y. 
Scranton,  21  Pa.  Super.  Ct  17; 
Pressman  y.  Dickson  City,  13  Pa. 
Saper.  Ct  236;  Sullivan  y.  Pitts- 
burg, 6  Pa.  Super.  Ct  357,  28 
Fittsb.  Leg.  J.  (N.  S.)  36;  CosteUo 
V.  Conshohocken,  8  Pa.  Co.  Ct 
R.  639. 

Wisconsin.  Geuder,  P.  ft  F.  Co. 
Y.  Milwaukee,  147  Wis.  491,  503, 
m  N.  W.  836. 

Inadequate  sewers.  "For  the 
construction  of  a  sewer  which  has 
not  the  capacity  to  carry  off  the 
ordinary  or  extraordinary  rain 
tallB,  the  city  cannot  be  made 
responsible,  and  the  reason  for 
this  is  that  a  city  cannot  be  held 
to  answer  for  an  error  of  judg- 
ment committed  by  a  body  created 
by  law  and  clothed  with  discre- 
tion to  determine  the  width  and 
depth  of  drains  and  sewers;  to 
hold  a  city  responsible  under  such 
circumstances,  would  be  to  Yeet 
the  power  of  Judging  of  the  proper 
srade  of  streets  and  the  width 
and  depth  of  sewers  in  the  Judl- 
^MT,  instead  of  the  city  council 
where  the  legislature  placed  It" 
LitUe  Rock  Y.  WlUis,  27  Ark.  572, 
676. 

"Now,  if  a  city  is  not  bound  to 
'^^truct  a  drain  of  any  kind,  by 
what  system  of  reasoning  can  It 
^  made  to  appear  that  If  it  shall 
construct  a  drain,  it  must  con- 
struct one  that  will  be  suflaclent 

t  HcQ.  IS 


In  all  cases  and  for  every  emer- 
gency? Any  drain  Is  better  than 
no  drain.  Any  drain.  Instead  of 
being  an  injury  to  a  party  Is,  so 
far  as  it  operates,  a  positive 
benefit  If  it  carries  off  half  the 
water  that  falls  upon  his  premises. 
Instead  of  the  whole,  how  can  that 
be  said  to  be  an  injury?  Is  It  not 
an  actual  benefit  to  the  extent  that 
It  operates?  And  If  a  benefit 
upon  what  principle  can  the  city 
bo  made  liable?  A  city  In  exercis- 
ing its  discretionary  or  quasi 
Judicial  powers  acts  not  merely 
foi  a  private  individual  or  indi- 
viduals but  for  the  general  wel- 
fare of  all  its  citizens;  and  in  con- 
structing drains  It  may  construct 
them  so  as  to  drain  the  street 
or  alleys  only,  or  so  as  also  to  drain 
the  property  of  its  citizens;  and 
in  draining  the  property  of  its 
citizens  the  drains  may  be  so  con- 
structed as  to  carry  off  all  the 
water  that  may  accumulate  on 
the  premises  of  an  individual,  or 
only  a  portion  thereof;  and  they 
may  also  be  constructed  as  to 
carry  off  all  the  water  that  may 
fall  or  accumulate  on  the  premises 
of  one  person,  and  only  a  portion 
of  what  may  fall  or  accumulate 
on  the  premises  of  some  other 
persons."  Atchison  v.  Challiss,  9 
Kan.  603. 

City  not  liable  for  damage  re- 
sulting from  the  incapacity  of  a 
sewer  to  carry  off  Increased  vol- 
ume of  water  caused  by  the  grad- 
ing of  a  street  Stelnmeyer  v. 
St  Louis,  3  Mo.  App.  256.  See  also 
Stewart  v.  Clinton,  79  Mo.  603. 
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nieipalities  will  not  be  liable  for  having  parfioUy  exe- 
cuted the  alleged  obligation.^^  In  other  states,  however, 
it  is  held  that  if  a  sewerage  aystem  is  not  reasonably 
sufficient  to  take  care  of  the  sewage  and  water  reasona- 
bly expected  to  accomalate  under  ordinary  drcnmBtaiioes 
the  municipality  will  be  liable  for  resultant  injnry."    In 


Id  one  case  where  property  wu 
flooded  br  reason  of  the  Incapacity 
ot  the  sewer,  the  Missouri  Court 
ot  Appeals  held  the  city  liable, 
but  found  that  the  authority  con- 
ferred by  ordinance  upon  the  city 
engineer  to  determine  the  dimen- 
sions of  a  culvert  was  mlDisterial 
and  not  guosl  Judicial  in  charao- 
ter.  Under  the  Kansas  City  char' 
ter,  it  was  held  that  the  common 
council  Is  not  required  to  pre- 
scribe the  dimensions  of  a  culvert 
and  thkt  the  ordinance  properly 
conferred  this  authority  upon  the 
city  engineer.  Yonng  v.  Kansas 
City,  27  Mo.  App.  101. 

Knowledge  of  plaintiff  ai  bar- 
ring recovery.  One  who  having 
knowledge  of  the  Incapacity  of  a 
sewer  to  carry  oft  surface  water 


109,  18  Am.  St.  Rep.  IBS;  Ldu  t. 
San  Frandico,  68  Cal.  It,  A  Fae. 
966. 

illinoit.  Dixon  r.  BalEsr,  tt 
111.  518,  E21,  16  Am.  It«p.  E91. 

Indiana.  Wels  v.  Uadlaon,  76 
Ind.  241,  ISl.  But  SM  Ronll  v. 
Anderson,  91  Ind.  691;  Tern 
Haute  V.  Hudnut,  US  Ind.  64S,  11 
N.  E.  686. 

Iowa.  Damour  ▼.  Lyona  City, 
44  Iowa,  276,  282;  Powers  t.  Coim- 
Cil  BlulTs,  60  Iowa,  197.  202.  Bat 
see  Van  Pelt  T.  Davenport,  4S  U. 
308,  20  Am.  R^).  623. 

Uichioan.  Seaman  v.  MmwiIibII. 
116  Mich.  327,  380,  74  N.  W.  4S4. 

See  also  Louiavllle  t.  Leenr, 
143  Ky.  244,  136  B.  W.  2U:  Bloh- 
ards  V.  Ann  Arbor,  162  Mich.  16, 
116  N.  W.  1047,  16  Det  Lw.  N. 
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the  former  class  of  states,  it  has  been  held  that  if  a 
sewer  is  adequate  when  constructed,  the  municipality  is 
not  liable  because  of  subsequent  inadequacy  occasioned 
by  the  growth  of  the  municipality  and  the  increased  de- 
mands thereby  made  on  the  sewer ;  '^^  but  in  Kentucky  the 
contrary  is  held  J  ^ 

In  any  event,  if  a  municipality  itself  changes  the  nat- 
ural flow  of  water  and  constructs  ditches  or  drains  to 
carry  it  off  which  are  inadequate  for  the  purposes,  it 
will  be  liable  for  damages  thereby  created  J? 

Since  the  duty  of  a  municipal  corporation  in  respect  to 
sewers  and  drains  constructed  by  it  is  not  performed  un- 
til it  has  given  them  an  outlet,''^  it  has  been  held  that  it 


Kentucky.  Where  the  construo- 
tUm  of  street!  renders  sewers 
necessary,  the  city  wlU  be  liable 
to  the  owner  of  premises  injured 
\iy  orerflows  for  failure  to  con- 
itmct  sewers  sofflcient  to  carry 
off  ordinary  rain  tell,  though  the 
premises  were  subject  to  over- 
flows before  the  streets  and  sew- 
ers had  been  made.  LouisTiUe  v. 
Knighton,  80  Ky.  L.  Rep.  1037,  100 
8.  W.  228,  8  L.  R.  A.  (N.  S.)  478. 

70.  Carr  r.  Northern  Liberties, 
S5  Pa.  324,  78  Am.  Dec.  342. 

71.  LonisTiUe    t.    Leeser,    143 
Ky.  244,  245,  186  8.  W.  223. 

72.  B?ansyiUe    t.    Decker,    84 

^Qd.  825,  48  Am.  Rep.  86;   Dayis 

^.  CrawfordsTllle,  119  Ind.  1,  21 

^-  BL  449,  12  Am.  St  Rep.  361; 

^Uparalso  t.  Spaeth,  166  Ind.  14, 

78  N.  B.  614;  Weis  t.  Madison,  75 

In<l.  241,  39  Am.  Rep.  135;  Garrett 

▼  Winterich,  44  Ind.  App.  322.  87 

N.  BS.  161,  88  N.  B.  308;  Pewell  y. 

Meridian,  90  Miss.  380,  43  So.  438, 

»  U  R.  A.  (N.  8.)  775;  Kehoe  t. 

Rutherford,   74   N.   J.  L.   659,   65 

i^U.  1046. 

Where  a  municipality  in  grad- 


ing a  street  changed  the  natural 
flow  of  surface  water  and  dug  a 
ditch  in  the  street  to  carry  it  off, 
and  allowed  the  ditch  to  become 
and  remain  filled  and  back  up  on 
adjoining  property  creating  a  pond 
thereon,  it  was  held  liable.  Harris 
V.  Rome,  10  Qa.  App.  409,  73  S.  B. 
532. 

But  the  fact  that  a  city  accel- 
erates the  fiow  of  surface  water 
into  a  sewer  by  the  construction 
of  drains  will  not  render  it  liable 
for  the  overflow  of  a  private  sewer 
if  it  does  not  divert  the  water 
ttom  a  natural  course  which  would 
not  have  emptied  in  some  place 
other  than  the  sewer.  Brooks  v. 
Maysville  (Ky.  1913),  152  S.  W. 
788. 

73.  South  Highland  Land  ft 
Imp.  Co.  v.  Kansas  City,  172  Mo. 
523.  72  S.  W.   944. 

Floodgates.  Where  a  sewer 
empties  into  a  river,  the  failure 
of  the  municipality  to  place  flood 
gates  at  the  mouth  of  the  sewer 
sufficient  to  guard  against  such 
floods  as  have  occasionally  oc- 
curred and  which  may  reasonably 
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will  be  liable  for  damages  caused  by  tbe  insofficieiit  ca- 
pacity of  an  outlet  to  permit  the  escape  of  snch  water 
as  may  reasonably  be  expected  to  come  to  it,^*  but  it  will 
not  be  liable  for  the  insufficiency  of  the  outlet  to  carry 
off  extraordinary  and  excessive  rainfalls." 

Extraordinary  floods  or  rains.  Whatever  the  rule 
may  be  as  to  ordinary  surface  water  or  rainfalls,  it  is 
settled  that  a  municipal  corporation  is  not  liable  for 
damages  caused  by  an  overflow  of  its  sewers  occasioned 
by  extraordinary  rains  or  floods.'"'     However,  although 


be  expecUd  to  occur  again  will 
render  it  liable  (or  damages 
caused  by  a  flood  which,  Uiough 
nnuBual,  had  occasionally  oc- 
curred. Kansae  v.  King,  6E  Kan. 
64,  eS  Pac  1093. 
74.    Chicago   v.   Rustm,   99    Hi. 

Where  a  cltr  constructs  drains 
or  culverts  and  causes  the  flow 
of  water  in  a  place  In  which  It 
did  not  run  before,  !t  Is  bound  to 
provide  a  Bufflcient  outlet  to  pre- 
vent overflowH.  Boston  Belting 
Co.  V.  Boston,  149  Mass.  44,  20  N. 
B.  320. 


EvanBTllle  v.  Decker,  84  Ind.  S86, 
43   Am.   Rep.   S6. 

Kentucky.  Maysville  v.  Brooka, 
14G  K7.  EZ6,  630,  140  8.  W.  e6E. 

Michigan.  Richards  v.  Ann 
Arbor,  162  Ulch.  IE,  ilE  N.  W. 
1047,   IE  Det  Leg.  M.  142. 

Neio  York.  HolzhauBen  v.  New 
York,  102  N.  T.  S.  14E,  116  App. 
DlT.  812. 

North  Carolina.  Wright  r.  Wil- 
mington, 92  N.  C.  1E6. 

Pennsylvania.  Fairlawn  Goal 
Co.  V.  Scranton,  14S  Pa.  231,  13 
Atl.  1069,  foUowlng  Collina  t. 
Philadelphia,  93  Pa.  272. 
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the  rain  doing  the  damage  be  of  an  extraordinary  char- 
acter, yet  if  the  negligence  of  the  city  in  failing  to  keep 
its  sewers  open  concurred  and  contributed  to  the  dam 
age,  then  the  city  has  been  held  liable  J''  And  if  drains 
are  so  inadequate  that  they  cannot  take  care  of  the 
water  in  case  of  an  ordinary  storm,  the  municipality  is 
not  relieved  from  responsibility  because  the  rainfall  was 
extraordinary.''^® 

§  2695.     Liability  for  negligence  in  construction  or  fail- 
ure to  repair. 

It  is  said  in  an  early  case  that  *  *  the  law  is  firmly  es- 
tablished that  in  constructing  sewers  and  keeping  them 
in  repair,  a  municipal  corporation  acts  ministerially,  and 
having  the  authority  to  do  the  act,  is  bound  to  the  exer- 


used  in  stating  the  rule  that  a 
mtmicipality  is  not  Hahle  for  dam- 
ages occasioned  by  an  overflow  of 
Its  sewers  caused  by  an  "extra- 
ordinary" rainfaU,  is  not  synony- 
mous with  "unprecedented,"  hut 
with  unusual;  that  which  Is  rare 
or  uncommon;  happening  some- 
times, but  not  so  often  as  to  be 
regarded  a  common  occurrence. 
Gender,  P.  ft  P.  Co.  v.  Milwaukee, 
147  Wis.  491,  133  N.  W.  835. 

Extraordinary  flood  is  one  such 
*s  could  not  "reasonably  be  ex- 
pected in  this  locality  and  cli- 
mate." Richmond  v.  Wood,  109 
Va.  75,  81,  63  S.  E.  449. 

Sewers  constructed  by  a  munic- 
ipality need  only  be  of  such  ca- 
pacity as  is  sufficient  to  carry  off 
such  surface  waters  and  sewage 
w  ordinarily  accumulate  and  the 
municipality  might  reasonably 
^Btlcipate.  Kurrle  v.  Baltimore, 
113  Md.  63,  77  Ati.  373 ;  Richards 
▼■  Ann  Arbor,  152  Mich.  15,  115 
N.  W.  1047,  15  Det.  Leg.  N.  142; 


Geuder,  etc.  Co.  v.  Milwaukee,  147 
Wis.  491,  133  N.  W.  835. 

77.  Woods  V.  Kansas  City,  58 
Mo.  App.  272.  See  Chicago  & 
W.  Ind.  R.  R.  Co.  v.  Ayers,  106 
111.  511. 

Compare  Savannah  v.  Cleary,  67 
Ga.  153;  Siegfried  v.  South  Beth- 
lehem, 27  Pa.  Super.  Ct.  456. 

Proximate  cause.  Where  break- 
ing of  sewer  merely  added  to  a 
flood  already  existing,  and  the 
water  from  the  sewer  united  with 
an  existing  flow  in  the  street  in 
which  that  from  the  sewer  lost 
its  identity,  all  of  which  sub- 
sequently reached  plaintiff's  base- 
ment, the  breaking  of  the  sewer 
was  not  the  proximate  cause  ex- 
cept in  so  far  injury  would  not 
otherwise  have  occurred.  Geuder, 
P.  &  F.  Co.  V.  Milwaukee,  147  Wis. 
491,  501,  133  N.  W.  835. 

78.  Richards  v.  Ann  Arbor,  152 
Mich.  15,  22,  115  N.  W.  1047. 

See  S  2002  ante,  vol.  4. 
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else  of  needful  prudence,  watchfulness  and  care."^' 
Other  authorities,  to  the  same  effect,  holding  municipali- 
ties liable  for  negligence  in  the  construction  or  failure 
to  repair  sewers  and  drains  are  very  numerous.'"    The 


Georgia.     SavaDnab   ' 
fiii   Ga.  304. 

llUnoia.  UixoD  T.  Baker.  66  lU. 
SIS.  IG  Am.  Rep.  691;  Alton  v. 
Hope.  6S  111.  67. 

Indiana.  Murph;  t.  Indianapo- 
lis, 158  Ind.  23S,  63  N.  B.  46>; 
Roll  T.  IqdianapoliB,  62  Ind.  647; 
Soutb  Bend  v.  Paxon,  67  Ind.  SS8;. 
BvansTlUe  v.  Decker,  84  Ind.  8S6, 
43  Am.  Rep.  86;  Logansport  t. 
Newbf  (Ind.  App.  1912),  98  N.  E. 
4;  Seymour  v.  Cummins,  119  Ind. 
14S,  31  N.  G.  549,  6  L.  R.  A.  126; 
Fort  Wayne  v.  Coombs,  107  Ind. 
15.  7  N.  B.  743,  67  Am.  Rep.  8S; 
IiOganeport    t.    WrlRht,    26    Ind. 


79.  Barton  v.  Syracuse,  3S  N. 
Y.   64. 

Conaequentlal  damage*  result- 
ing from  the  construction  of  sew- 
ers and  drains,  j  19S2,  ante,  vol.  4. 

Where  streets  were  being  over- 
flowed by  a  natural  waterrourse, 
and  tbe  municipality  decided  to 
cbange  tbe  course  of  the  stream 
by  building  an  artlBcial  channel 
BufBclent  to  carry  the  waters  of 
the  stream,  acta  In  carrying  out 
tbo  plan  were  ministerial,  and  It 
was  the  duty  of  the  municipality 
to  construct  the  artificial  cha.nDel 
or  Biifflclent  perroacency,  strength 
and  siEC  to  carry  ail  of  the  waters 
of  the  stream.  Wilson  •/.  Boise 
City,  6  Idaho,  391.  402.  65  Pac- 
g87. 

80.  Alabama.  Montgomery  v. 
Qllmer.  33  Ala.  116,  70  Am.  Dec. 
663:     Bieker    v.    Cullman     (Ala. 


Iowa.  Van  Pelt  v.  Darenport, 
42  la.  308,  20  Am.  Rep.  622;  Hlnes 
V.  Neyada,  150  la.  620.  130  N.  W. 
181.   32   L.  R.  A.    (N,   a)    797. 

Kansat.     King  t.  Kansas  CltT, 
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liability  extends  to  negligence  in  failure  to  repair  to  the 
same  extent,  it  would  seem,  as  in  case  of  negligence  in 


Bedford,  166  Mass.  48,  43  N.  E. 
1034  (no  defense  that  sewer  was 
noC  legaUy  established).  Murphy 
r.  XeweU,  124  Mass.  564.  But  see 
R.oine  Y.  Worcester,  188  Mass.  307, 
7-^  N.  R  370,  decided  under  a 
statute. 
Hchigan,  Defer  v.  Detroit,  67 
ia:S.ch.  346,  34  N.  W.  680;  Ostrander 
r.  Lansing,  111  Mich.  693,  70  N. 
^r.    332. 

JMinnesota,    Simmer  y.  St.  Paul, 
23     Minn.  408. 

JVismtippi.      Semple    v.    Vicks- 
l^^arg,  62  Miss.   63,   52   Am.   Rep. 


JUiiiouri,    Reeyes  v.  Larkin,  19 
^o.  192;   Thurston  y.  St.  Joseph, 
SX    Mo.    510,    11    Am.    Rep.    463; 
Sandy  y.   Joseph,   142   Mo.   App. 
3S0. 126  S.  W.  989;  Woods  y.  Kan- 
sas City,  58  Mo.  App.  272;   Dona- 
hew  Y.  Kansas  City,  136  Mo.  657, 
38  8.  W.  671;   Fink  y.  St  Louis, 
11  Mo.  52   (work  done  by  under- 
sroond  railway   company). 

Vev)  Hampshire,  Rowe  y.  Ports- 
mouth, 56  N.  H.  291,  22  Am.  Rep. 
464;  Lockwood  y.  Doyer,  73  N.  H. 
209,  61  Atl.  32. 

}fev)  York,  Barton  y.  Syracuse, 
36  N.  Y.  54,  alTg  37  Barb.  292; 
Lewenthal  y.  New  York,  61  Barb. 
(N.  Y.)  611;  Butler  y.  Edgewater, 
6  N.  Y.  S.  174,  53  Hun,  633,  aff'd 
ta  134  N.  Y.  594,  31  N.  E.  628; 
Evers  V.  Long  Island  City,  28  N. 
^'  8.  825,  78  Hun,  242. 

^wifc  Carolina.  Willis  y.  New 
Berne,  118  N.  C.  132,  24  S.  B. 
706. 

Pennsylvania,  Allentown  y. 
Knuner,  73   Pa.    406;    Briegel   y. 


Philadelphia,  135  Pa.  451,  19  Atl. 
1038,  20  Am.  St.  Rep.  885. 

South  Dakota.  Dell  Rapids  Mer- 
cantile Co.  y.  Dell  Rapids,  11  S. 
D.  116,  75  N.  W.  898,  74  Am.  St. 
Rep.  783,  4  Am.  Neg.  Rep.  459. 

Texas.  Stamford  Sewerage  Co. 
y  Austin  (Tex.  Ciy.  App.  1912), 
143  S.  W.  649. 

Vermont,  Winn  y.  Rutland,  52 
Vt.  481. 

Virginia,  Chalkeley  y.  Rich- 
mond, 88  Va.  402,  14  S.  E.  339,  29 
Am.  St.  Rep.  730;  Miller  it  Meyers 
y.  Newport  News,  101  Va.  432,  44 
S.  E.  712. 

Wisconsin.  Gender,  etc.  Co.  y. 
Milwaukee,  147  Wis.  491,  133  N. 
W.  835;  Hart  y.  Nelllsyille.  125 
Wis.  546,  104  N.  W.  699,  1  L.  R.  A. 
(N.  S.)    952. 

Contra,  Chope  y.  Eureka,  78 
Cal.  588,  21  Pac.  364,  4  L.  R.  A. 
325,  12  Am.  St.  Rep.  113. 

"It  has  long  been  settled"  that 
"a  municipality  is  liable  to  a  pri- 
vate action  for  negligence  in 
building  or  maintaining"  sewers. 
Coan  y.  Marlborough,  164  Mass. 
206.  41  N.  E.  238. 

Negligent  construction  of  sew- 
ers. "When  the  plaintiff  proves 
that  the  city  has  undertaken  to 
provide  for  the  surface  water, 
and  has  done  it  negligently  and 
improperly,  whereby  he  has  sus- 
tained damages  he  makes  out  a 
prima  facie  case."  Damour  v. 
Lyons  City,  44  la.  276. 

City  held  liable  for  damages  to 
building  resulting  from  its  neg- 
ligence in  constructing  a  sewer 
near  the  building.     Cherry  vale  v. 
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the  conetruction  of  sewers,*'  and  likewise  in  case  of  fail- 
ure to  keep  sewers  free  from  obstructions.^^     Further- 

Studyvln.  76  Kan.  285.  91  Pac.  60. 
11  L.  R.  A.  (N.  S.)  38B;  Cummings 
V.  Toledo.  12  Ohio  Clr.  Ct.  R.  6B0, 
5  O.  C.  D.  496. 

In  the  construction  and  main- 
tenance of  a  aewerage  eystem  a 
munlclpalltr  Is  bound  to  talie  due 
precautions  against  aulsances  re- 
sulting from  occurrences  natural- 
ly and  reasonably  Co  be  antlcpa- 
ted.  State  t.  Concordia.  78  Kan. 
260.  96  Pac.  4B7. 

Independant  contractors.  If  a 
city  adopts  a  proper  plan  of  drain- 
age, and  lets  a  contract  for  the 
construction  of  the  drain,  allow- 
ing the  contractor  to  use  his  own 
method  and  meane  ol  construc- 
tion, It  will  not  be  liable  for  the 
negligence  of  the  contractor  in 
doing  the  work.  Seymour  t.  Cum- 
mins, 119  Ind.  148,  21  N.  B.  549, 
5  L.  R.  A.  126.     And  see  I  2662. 

81.  Ittdiana.  Fort  Wsyne  v. 
Coomlis.  107  Ind.  75.  7  N.  H.  743. 


Pennsylvania.  Calms  T.  Ches- 
ter, 34  Pa.  Super.  Ct.  51;  Markle 
V.  Berwick,  142  Pa.  84,  21  AtL 
794. 

Texai.  Lindsay  ▼.  Sherman 
(Tex.  Civ.  App.),  36  S.  W.  1018. 

Washington.  Ronkoskf  v.  Ta- 
coma  (Wash.  1912),  128  Pac  2. 

Reasonable  care  muat  be  used 
by  municipal  corporation  to  keep 
sewers  and  drains  In  suitable  re- 
pair. Weldman  v.  New  York,  82 
N.  y.  S.  771,  84  App.  Div.  321. 

Municipality  Is  not  an  insurer 
of  the  condition  of  Its  sewers  and 
is  liable  only  tor  negligence.  Fort 
Wayne  v.  Coombs,  107  Ind,  75,  7 
N.   E.   743,   57   Am.   Hep.   82. 

Outlet  on  private  property. 
Where  a  city  so  constructs  a  sewer 
as  to  place  Its  outlet  on  private 
property  It  can  not  urge  aa  a 
defense  to  an  action  for  dam- 
ages for  failure  to  repair  that  It 
had  no  right  to  go  on  the  property 
to  make  repairs.    Netzer  t.  Crook- 
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X3aore,  a  city  authorized  by  its  charter  to  establish  sewers 
^^annot  escape  liability  for  its  negligence  on  the  ground 
-C^hat  it  did  the  work  directly  through  the  superintendent 
^^f  its  streets  when  its  charter  provided  that  it  should  be 
^one  by  contract  to  the  lowest  bidder.®^ 

It  will  be  noticed  that  this  liability  in  regard  to  the 
oonstruction  and  maintenance  of  sewers  is  one  of  the 
tXXO%t  widely  admitted  of  any  liability  for  municipal  tort, 
aiid  this  is  so  even  in  such  jurisdictions  as  the  New  Eng- 
land states  which  deny  common  law  liability  for  injury 
from  defective  streets ;  ®*  and  it  seems  that  New  Jersey 


Colo.  555.  13  Pac.  729. 

Connecticut  Judd  v.  Hartford. 
72  Conn.  360,  44  AU.  510.  77  Am. 
St  Rep.  312. 

Delaware.  Hession  v.  Wilming- 
ton (Del.  1893),  27  AtL  830;  Hes- 
Bion  V.  Wilmington,  1  Marv.  (Del.) 
122.  40  AU.  749. 

Oeorgia.  Savannah  v.  Cleary. 
67  Ga.  153. 

lovja.  Hlnes  y.  Nevada,  160 
la.  620,  130  N.   W.  181. 

Kentucky.  Louisville  v.  O'Mal- 
ley.  21  Ky.  L.  Rep.  873,  53  S.  W. 
287;  Central  Covington  v.  Beiser, 
122  Ky.  715,  29  Ky.  L.  Rep.  261. 
92  8.  W.    973. 

iiaine.  Hamlin  v.  Biddleford, 
95  Me.  308,  49  Atl.  1100. 

Miitouri.  Woods  v.  Kansas 
City,  58  Mo.  App.  272,  279;  Stewart 

▼  CUnton,  79  Mo.  603,  612;  Foster 

▼  St  Louis,  71  Mo.  157;   Taylor 
▼.  8t  Louis,  14  Mo.  20;  Thurston 

▼  St  Joseph,  51  Mo.  510,  11  Am. 
Rep.  463. 

P'ood.  Where  a  sewer  becomes 
obetructed  through  negligence  of 
the  municipality,  the  fact  that 
there  has  also  been  a  flood  will 
not  relieve  the  municipality  from 
ll*hility.  Richmond  v.  Wood,  109 
Va.  75,  63   S.   E.  449. 


Negligence  in  cleaning  drain. 
Where  a  city  is  authorized  to 
maintain  a  drain,  it  is  liable  for 
damages  caused  by  its  employees 
throwing  refuse  on  adjoining  land 
in  cleaning  out  the  drain.  Bailey 
V  Osborn,  80  N.  J.  L.  333.  7R 
Atl.   9. 

Where  a  sewer  obstruction  for 
which  the  city  was  not  responsible 
caused  an  overflow  into  adjacent 
cellars,  the  act  of  one  of  the  city's 
servants  in  turning  water  into  the 
sewer  to  remove  the  obstruction, 
and  thereby  adding  to  the  over- 
flow is  negligence  for  which  the 
city  is  liable.  Frankfort  v.  But- 
timer,  146  Ky.  815.  143  S.  W.  410. 

Although  the  duty  of  a  munic- 
ipality to  conserve  the  public 
health  is  governmental,  if  the 
flushing  of  a  sewer  is  but  a  nec- 
essary act  to  keeping  the  streets 
in  a  reasonably  flt  condition,  it 
is  liable  for  the  negligence  of  its 
employees  in  the  performance  of 
such  act  even  though  the  work 
was  also  done  to  remove  a  menace 
to  public  health.  Denver  v. 
Maurer.  47  Colo.  209,  106  Pac.  875. 

83.  Donahoe  v.  Kansas  City, 
136  Mo.  657.  38  S.  W.  571. 

84.  §  2721,  poatf  next  chapter. 
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is  the  only  state  where  this  doctrine  of  liability  is  not 
recognized." 

Of  course,  if  the  party  whose  property  has  been  dam- 
aged is  guilty  of  contributory  negligence,  no  recovery 
can  be  had.*"  Ijikewiae,  if  the  cause  of  injury  is  an  act 
of  God  the  municipality  is  not  liable." 

§  2696.     Same — notice  of  defects  or  obstructionB. 

The  question  as  to  the  necessity  and  sufficiency  of  no- 
tice of  defects  or  obstructions,  before  the  accident,  to 
render  the  municipality  liable,  generally  arises  in  ccm- 
nection  with  liability  for  defective  streets.**  However, 
the  question  occasionally  arises  in  connection  with  de- 
fective sewers,  but  the  same  rules  apply,  it  seems,  as 
in  case  of  defective  streets.  Thus,  notice  is  unnecessary 
where  the  neglijrence  is  that  of  the  municipality  in  con- 


8B.  Waters  v.  Newark.  G6  N.  J. 
L.    361,   28  Atl.   717. 

In  New  Jersey,  the  rule  laid 
down  <a  that  a  munfclpaUt;  la  not 
liable  for  fault?  conatruction  of, 
or  failure  to  repair,  Bewers;  but 
If  a.  BBwer  becomea  obetructed  or 
out  of  repnlr,  "occaalonlng  a  pri- 


ment,  as  it  was  to  tbe  municlpol- 
It)',  be  can  not  recover  for  dun- 
ages  caused  by  a  backflow  of  sew- 
age. Hart  V.  NeUlOTille,  HI  Wis. 
3.  123  N.  W.  125. 

ST.  Act  of  God  must  be  sole 
cause.  A  cltr  Is  onlr  liable  for 
the  want  of  ordinary  care  In  pro- 
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structing  the  sewers.®®    Under  other  circumstances,  how 
ever,  as  in  case  of  failure  to  make  necessary  repairs, 
notice  is  ordinarily  necessary.®^ 

§  2697.     Nuisances. 

Specific  examples  of  nuisances  in  connection  with  sew- 
ers and  drains,  such  as  create  municipality  liability,  are 
noticed  in  subsequent  sections,®^  they  being  merely  illus- 
trations of  the  general  rule  that  a  municipality  is  liable, 
the  same  as  an  individual,  where  it  constructs  or  main- 
tains a  sewer  or  drain  in  such  a  way  as  to  amount  to  a 
nuisance.** 


89.  Jasper  v.  Barton  (Ala. 
App.    1911),    56    So.    42. 

"The  rule  applies  as  in  case  of 
imperfect  original  construction  of 
a  highway."  Hart  v.  Neilsvllle, 
141  Wis.  3,  9.  123  N.  W.  125. 

90.  Tate  V.  St  Paul.  56  Minn. 
527.  58  N.  W.  158,  45  Am.  St. 
Rep.  501;  Schreiber  v.  New  York, 
32  N.  Y.  S.  744.  11  Misc.  Rep.  551; 
Daggett  V.  Cohoes,  7  N.  Y.  S.  882, 
M  Hun,  639;  Harper  v.  Mil- 
waakee,  30  Wis.  366. 

However,   must   use   reasonable 

diligence  to  discover  and  remedy 

defects  in  sewers.    Gravey  v.  New 

Fork,  102  N.  Y.  S.  1010,  117  App. 

Diw.  773;    Qulnlan  v.   New  York, 

102  N.  Y.  S.  1012,  118  App.  Div. 

897. 

Notice  of  -facts  may  be  in- 
fex-red  from  lapse  of  time  when 
ttiey  are  of  such  a  nature  as  to 
tttraet  general  public  attention. 
Fuchi  y.  St  Louis,  133  Mo.  168, 
n  8.  W.  115,  34  1^  R,  A.  118. 

'Where  damages  are  caused  by 

an    orerflow    from    an    unusual 

ftood,  the   municipality   will   not 

ho  liable  for  defects  in  the  sewer, 

in  the  absence  of  a  showing  that 


it  had  notice  thereof.  Judas  y. 
New  York.  105  N.  Y.  S.  96,  55  Misc. 
Rep.  259. 

Where  a  sewer  overflow  was 
caused  by  an  obstruction  of  sticks 
used  by  children  playing  in  the 
street,  a  municipality  is  not  liable 
for  damages  caused  thereby,  in  the 
absence  of  evidence  of  the  length 
of  time  of  the  existence  of  the 
obstruction.  Beyer  v.  New  York. 
126  N.  Y.  S.  455,  141  App.  Div. 
679. 

Constructive  notice  sufficient. 
Woods  V.  Kansas  City,  58  Mo.  App. 
272;  Lindsay  v.  Sherman  (Tex. 
Civ.  App.),  36  S.  W.  1019.  And 
see    §    2813.   post. 

91.  §§  2698-2700,  2706,  2711, 
post. 

Nuisances  in  general,  §  2641. 
ante, 

92.  Holmes  v.  Atlanta,  113  Ga. 
961,  39  S.  E.  458;  Carmichael  v. 
Texarkana,  94  Fed.  561. 

Sewers  and  drains  as  nuisance, 
S  1440,  ante,  vol.  4. 

Open  drain,  carrying  filth,  near 
plaintiff's  dwelling.  Is  a  nuisance, 
and     damages     are     recoverable. 
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§  2698.     Same — Pliability  for  death  or  sickness. 

The  damages  for  which  a  municipal  corporation  is  lia- 
ble due  to  its  neglect  to  observe  proper  sanitary  pre- 
cautions in  the  care  and  maintenance  of  its  sewers  are 
those  arising  from  injuries  to  property,  and  do  not.  it  is 
generally  held,  extend  to  death,  sictmess  and  physical 
discomfort  caused  by  such  neglect.'^  Thus,  where  sick- 
ness or  death  is  caused,  independent  of  any  injury  to 
property  rights,  by  the  pollution  of  a  stream  by  sewage, 
the  municipality  is  generally  held  not  liable,  on  the  the- 
ory that  the  establishment  of  a  public  sewer  system  is  an 
exercise  of  a  governmental  function ;  **  although  the  con- 
trary has  been  held  in  New  Hampshire  "*  and  Vermont." 
And  it  is  held,  in  several  jurisdictions,  that  where  there 
is  an  injury  to  property  rights  and  also  to  health,  dam- 
ages for  the  latter  may  be  included.'^ 


Madlsonville   v.    Hardmaa    {Ky.), 
92  S.  W.  930. 

dtorm  lewer,  where  a  nuisance 
because  ol  abuttera  connecting 
their  waste  and  closet  pipes  there- 
wltb,  mafees  cfty  liable,  where  It 
had  knowledge  thereol  although  It 
had  not  granted  abutters  leave  to 
do    so.      Demby    v.    Kingston.    14 


Frances   v.    Sharon,    143    la.    730, 
733.   121   N.   W.   523. 

93.  Hughes  v.  Auburn,  161  N. 
Y.  96,  55  N.  E.  389,  46  L.  R.  A. 
636;  Met?  v.  AahevUIe.  160  N.  C. 
74S,  64  S.  E.  881,  22  L.  R.  A. 
(N.  S.)  940.  See  also  Wharton  t. 
Bradford  City,  209  Pa.  319,  68  AU. 
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§  2699.     Discharge  of  sewage  upon  private  property. 


municipality  has  no  more  right  to  create  a  nuisance 
to  the  injury  of  another  than  has  an  individual,® ®  and 
hence  where  a  sewer  outlet  is  a  private  nuisance  dam- 
ages are  recoverable.®®  Where  a  sewer  is  maintained 
by  SL  municipal  corporation  so  as  to  discharge  sewage  and 
fUtJ^  upon  private  property,^  or  to  emit  offensive  odors 


could  also  recover  expenses  in- 
cunr^kl  for  medicines  and  medical 
attexition  in  being  cured  of  sick- 
ness caused  by  the  deposit  of  such 
BeirsLse.  Paris  v.  AUred,  17  Tex. 
CiT-     -App.  125,  43  S.  W.  62. 

Contra.     "Where  a  drain  con- 
Btnxcted  by  a  municipal  corpora- 
tioa.     through    its   negligence   be- 
coiaes   choked    with    refuse,    and 
ovex^ows  the  premises  of  an  ad- 
jacent land   owner,   the   corpora- 
tion is  liable  only  for  damages  to 
the  property,  not  for  bills  of  physi- 
cians, medicines,  increase  in  ex- 
penses of  his  family,  loss  of  time 
or  mental  anguish,  the  result  of 
illness  caused  by  the  condition  of 
the  drain."     Williams   v.   Green- 
viUe,  130  N.  C.  93,  40  S.  E.  977, 
57  U  R.  A.  207,  89  Am.  St.  Rep. 
860. 

98.  Hines  v.  Nevada,  150  la. 
620,  130  N.  W.  181,  32  L.  R.  A. 
(N.  8.)  797. 

5  2697,  ante. 

99.  Hines  v.  Nevada,  150  la. 
620,  130  N.  W.  181,  32  L.  R.  A. 
(N.  8.)  797. 

1-  Georgia,  Holmes  v.  Atlanta, 
113  Ga.  961,  39  S.  E.  458;  Macon 
▼.  Small,  108  Ga.  309,  34  S.  E.  152; 
Massengale  v.  Atlanta,  113  Ga.  966, 
39  S.  E.  678. 

IllinoU.  Terre  Haute  v.  Hud- 
nut,  112  Ind.  542,  13  N.  E.  686. 


Iowa.  Fitzgerald  v.  Sharon,  143 
la.  730,  121  N.  W.  523. 

Kentucky.  Madisonville  v. 
Hardman,  29  Ky.  L.  Rep.  253,  92 
S.  W.  930;  Louisville  v.  Gimpeel, 
22  Ky.  L.  Rep.  1110,  59  S.  W.  1096; 
Louisville  v.  G'Malley,  21  Ky.  L. 
Rep.  873,  53  ».  W.  287. 

Massachusetts.  Haskell  v.  New 
Bedford,  108  Mass.  208;  Wood- 
ward V.  Worcester,  121  Mass.  245. 

Michigan.  Seaman  v.  Marshall, 
116  Mich.  327,  74  N.  W.  484;  Rice 
v.  Flint,  67  Mich.  401,  34  N.  W. 
719. 

Minnesota.  Tate  v.  St.  Paul,  66 
Minn.  527,  58  N.  W.  158. 

New  York.  Stoddard  nr.  Sara- 
toga Springs,  127  N.  Y.  261,  27 
N.  E.  1030;  Butler  v.  Edgewater, 
6  N.  Y.  S.  174,  53  Hun,  633,  aff'd 
in  134  N.  Y.  594,  31  N.  E.  628; 
Evers  v.  Long  Island  City,  28  N. 
Y.  S.  825,  78  Hun,  242;  Beach  v. 
Elmira,  11  N.  Y.  S.  913,  58  Hun, 
606;  Barton  v.  Syracuse,  37  Barb. 
(N.  Y.)  292,  ard  in  36  N.  Y.  54; 
Van  Rensselaer  v.  Albany,  2  How. 
Pr.  N.  S.  (N.  Y.)  42;  Moody  v. 
Saratoga  Springs,  45  N.  Y.  S. 
365,   17   App.   Dlv.   207. 

Wisconsin.  See  Schroeder  v. 
Baraboo,  93  Wis.  95,  67  N.  W.  27. 

United  States.  Carmichael  v. 
Texarkana,  94  Fed.  561. 

To  same  effect.     Bloom  v.  San 
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creating  an  unsanitary  and  dangeroas  condition  inter- 
fering with  tbe  safe  and  comfortable  enjoyment  of  snob 
property  so  as  to  impair  its  value,'  the  manieipality  will 
be  liable.  So  the  municipality  is  liable  where  the  sewage 
flows  on  one's  land  and  thus  pollutes  a  watercourse 
thereon.'  So  it  is  not  necessary  that  the  sewage  be  de- 
posited directly  on  one's  property,  to  authorize  a  recov- 
ery of  damages,  but  it  is  su£6cient  that  it  percolates  into 


Francfaco,  64  Cal.  503,  S  Pac 
129. 

Contri,  Bee  Washburn  ft  U.  Mfg. 
Co.  T.  Worcester,  116  Maaa.   458. 

Sewer  emptying  on  one'a  land. 
"A  cltr  iB  liable  for  conBtructins 
a  sewer  wbtch  la  dealgned  to  and 
does  empty  on  to  the  plalntttTs 
land."  Whitten  v.  Haverhill,  204 
Hasa.  96.   104.  90  N.  E.  409. 

If  the  municipality  itermits 
connection  o(  private  aewerage 
with  Its  gutters.  It  will  be  lUble 
for  a  nuisance  resulting  there- 
from, to  people  living  at  the  end 
of  the  gutter.  Vlcksburg  v.  Rich- 
ardson, 10  MlSB.  1,  42  So.  234. 

Nuisance    la  a  continuing  one. 


Bloomlngton  v.  Hnmin,  S6  m. 
App.    617. 

/o«oa.  I^nghran  ▼.  Des  HoUmb, 
72  la.  382,  34  N.  W.  173. 

Maitachutetti.  AU«i  t.  Boaton, 
159  Mass.  321,  31  N.  B.  619.  SS 
Am.   St   Hep.  423. 

A'ew  York.  Hardy  ▼.  Brooklyn, 
90  N.  T.  43S.  43  Am.  Rep.  lU; 
Hughes  V.  Aabum,  47  N.  T.  S. 
23G,  21  App.  DiT.  311. 

North  CaroUtta.  WlDlanu  r. 
GreenvUle.  130  N.  G.  93,  40  8.  B. 
977,  67  L.  R.  A.  207,  89  Am.  BL 
Rep.  860. 

Penmj/ivania.  Owens  r.  Lan- 
caster, 1S2  Pa.  267,  37  AtL  SGS. 

Texat.  Lindsay  ▼.  Shermao 
(Tex.  Civ.  App.).  36  S.  W.  1019. 
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and  through  his  land.^  However,  there  is  no  municipal 
liability  for  sewage  cast  on  one 's  land  by  a  culvert  made 
solely  to  conduct  surface  water,  where  the  municipality 
never  gave  permission  nor  knew  that  sewage  of  a  cer- 
tain person  flowed  into  it,  and  had  no  knowledge  of  facts 
such  as  would  charge  it  with  knowledge.^ 

S  2700.    Same — surface  water. 

It  is  to  be  noted,  however,  that  the  law  regulating  the 
xights  in  respect  to  surface  water  '4s  quite  a  different 
tiling  from  that  governing  the  disposal  of  house  drain- 
age/' so  far  as  its  discharge  is  concerned.®    Thus  as  to 
tiie  latter,  if  a  culvert  does  not  cause  water  to  flow  in 
'increased  quantities  over  one's  land,  but  only  to  the 
same  extent  as  before  the  culvert  was  put  in,  there  is  no 
liability.''    So  the  owner  of  a  swamp  which  is  the  nat- 
^nral  place  olE  deposit  of  the  surface  waters  from  the 
liigher  adjoining  territory  cannot  complain  because  the 
xnnnicipality  continues  to  deposit  such  waters  on  such 
ewamp  by  means  of  mere  storm  sewers  after  such  swamp 
been  improved.*    On  the  other  hand,  if  surface  water 
cast  in  a  body  on  one's  land,  he  ordinarily  may  re- 
C50ver,*  as  well  as  in  case  of  a  discharge  of  surface  water 
drained  from  the  gutters  on  private  lands  in  such  quan- 
tities as  to  impair  their  value.^®     Likewise,  if  surface 
^water  is  contaminated  by  filth  so  as  to  be  offensive  to 
i;he  smell  or  a  cause  of  pollution  of  other  water,  and  it 
is  conducted  on  the  plaintiff's  premises  by  a  pipe  or 

4.  Bacon  t.  Boiton,  154  Mass.         9.     §  2002,  ante,  vol.  4;   §  2711, 
100,  28  N.  E.  9.  post. 

5.  Noble  y.  St.  Albans,  56  Vt.         ^^     ^^^^^  ^    ^^^  ^^^^^^  ^^ 

I'    ^\  «  .,     ^    rn  ,r*    .o.       36  N.  J.  Eq.  118;  Selfert  v.  Brook- 

6.  Winn  y.  Rutland,  52  Vt  481,      ,y^   ^^^  ^  ^  ^^^  ^  j^  ^  32^   5^ 

^•^-  Am.  Rep.  664. 

7.  Noble  y.  St  Albana.  56  Vt. 

522.  See    also    Bradt    v.    Albany,    5 

8.  St  Paul  ft  D.  R.  Co.  v.  Du-      Hun    (N.   Y.),   591. 

luth,  66  Minn.  494,  58  N.  W.  159,  License,   effect   of.     New   York 

23  L.  R.  A.  88.  45  Am.  St.  Rep.      C.  &  H.  R.  R.  Co.  v.  Rochester,  127 
491.  N.  Y.  591.  28  N.  E.  416. 
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drain,  it  would  seem  that  it  occupies  the  same  position 
as  sewaffe.'' 


§  2701.    Watercourses,  liability  in  regard  to. 

Where  a  watercourse  passes  through  the  boandaries 
of  a  municipality,  there  is  no  duty  on  its  part  to  keep 
the  stream  in  a  safe  condition  or  free  from  obstruc 
tions;"  and  this  is  so  although  the  stream  has  been  de- 
clared a  public  highway  by  statute.'*  So  a  municipal 
corporation  is  not  liable  at  common  law  for  failure  to 
abate  the  natural  and  ordinary  flooding  of  lands  on  the 
bank  of  a  navigable  stream.'*     Furthermore,  the  fact 


11.  See  Holmes  v.  Atlanta,  113 
Ga.  961.  39  S.  E.  468. 

12.  Seaman  v.  New  York,  80 
N.  T.  239,  36  Am.  Rep.  612;  Coon- 
ley  T.  Albany,  132  N.  Y.  146,  30 
N.  B.  382;  O'Donnell  v.  Syracuee, 
184  N.  Y.  1,  76  N.  B.  738,  3  L.  R.  A. 
(N.  S.)  1053;  Maryland  v.  Miller, 
180  F«d.  796,  810. 

Need  not  keep  safe  for  naviga- 
tion. [Coonley  v.  Albany,  132  N. 
Y  146,  150,  30  N.  E.  382,  aff'g  10 
N.  T.  S.  612,  57  Hun,  327,  unless 
It    la    BO     proTlded    by    statute. 


Into  It  by  water  from  atreetB  and 
buildings.  A.  L.  Lakey  Co.  t. 
Kalamazoo,  138  Mich.  644,  101  N. 
W,  841,  67  1..  H.  A.  931,  110  Am. 
St.  Rep.  338;  Sprague  t.  Worces- 
ter. 79   Mass.   193. 

Negligence  lu  the  vork  of  re- 
moving obstructions  may,  how- 
ever, be  actionable.  Goodrich  t. 
Chicago,   20   111.  446. 

Grant  at  authority  to  remove 
obstructions  does  not  Impose  doty 
tp  do  so.  Goodrich  v.  Chicago,  20 
111.  445. 
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that  a  municipality  undertakes  to  remove  obstructions, 
it  being  under  no  legal  obligation  to  remove  them,  does 
not  create  any  new  liability.^  ^ 

There  is  no  liability  for  consequential  damages  result- 
ing from  improvements  made  in  watercourses,  where  au- 
ttiorized  and  where  there  is  no  negligence,^®  the  same 
nxle  applying  as  in  case  of  other  public  improvements,^^ 
altlough  there  is  liability  where  a  public  improvement 
obstructs  a  watercourse.^® 

§    2702.     Same — ^public  improvement  obstructing  water- 
course. 


Vl 


rt  is  hereafter  noticed  that  there  is  no  liability,  ordi- 
xily,  in  most  states,  for  consequential  injuries  result- 
from  interference  with  surface  waters  by  public  im- 
provements.^® In  this  connection,  it  is  highly  important 
to  distinguish  between  surface  water  and  watercourses,^^ 
since  as  to  the  latter  it  is  generally  held  that  there  is 
lia-lility  if  the  channel  of  a  watercourse  is  interfered 
with  so  as  to  injure  property.^^ 


liiil>le   because   of   inadequacy    of 
provisions  to  prevent  overflows). 

B^ct  that  city  owns  bed  of 
Btream  and  riglit  to  sell  water 
from  it  is  immaterial.  Moore  v. 
Los  Angeles,  72  Cal.  287,  13  Pac. 

Statutory       provisions.         But 

wliere  the  periodical  overflow  of 

a  river  is  declared  a  nuisance  by 

itatute  and  the  duty  is  imposed 

upon  the  municipality  to  abate  all 

nuisances,  it  has  been  held,  the 

municipality  will  be  liable  for  its 

refusal   to    abate    such    overflow. 

White  V.  Buffalo,  112  N.  Y.  S.  485, 

60  Misc.  Rep.    611. 

15.  Goodrich  v.  Chicago,  Fed. 
Cas.  No.  5,542,  4  Biss.  18,  aff'd  in 
5  Wall  (U.  S.)   566. 

16.  Alexander  v.  Milwaukee,  16 
Wis.  247. 

6  McQ.  14 


17.  §§  1968,  2002,  ante,  vol.  4. 

18.  §  2702,  post. 

19.  §    2708,   post, 

20.  Gregory  v.  Bush,  64  Mich. 
37,  31  N.  W.  90;  Young  v.  Kansas 
City,  27  Mo.  App.  101;  Hoyt  v. 
Hudson,  27  Wis.  656,  9  Am.  Rep. 
473. 

21.  If  permanent  improvement 
is  made  by  city  on  bank  of  water 
course,  so  as  to  narrow  the  chan- 
nel, and  injure  private  property 
on  the  other  side,  the  municipal- 
ity is  liable.  Parker  v.  Atchison, 
58  Kan.  29,  48  Pac.  631. 

But  municipality  is  not  liable 
for  the  flooding  of  lands  of  a 
lower  riparian  owner,  caused  oy 
the  erection  of  embankments  in 
the  Improvement  of  its  streets,  to 
conflne  flood  water  of  a  stream  to 
its   channel,   unless   the   quantity 
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Surface  water,  it  has  been  held,  "is  that  y, 
diffused  over  the  surface  of  the  ground  deriye 
falling  rains  and  melting  snows,  and  continues  v> 
until  it  reaches  some  well-defined  channel  in  whi 
accustomed  to,  and  does,  flow  with  other  waters, ' 
derived  from  the  surface  or  springs;  and  it  t 
comes  the  running  water  of  a  stream  and  cease 
surface  water."**  To  constitute  a  watercours 
necessary  that  there  should  be  a  stream  of  wat 
ing  through  a  well-defined  bed  or  channel  with  i 
bants  and  a  permanent  source  of  supply.  It  is 
sential  that  it  should  be  uniform  or  uninterruptei 
sufScient  if  it  is  usually  a  stream  of  running  ' 
As  to  the  latter,  a  municipality  is  liable  for  ti 
ages  caused  by  damming  up  a  watercourse  in  th 
ing  and  filling  of  certain  streets.^* 


ol  water  upon  the  lands  has  been 
"materially  and  unduly"  increas- 
ed thereby.  Walters  v.  Marshall- 
town,  14B  la.  457.  120  N.  W.  1046. 
20  U  R.  A.  (N.  S.)  199. 

Obstruction  In  bed  o(  stream, 
resulting  in  accelerated  flow  of 
water  which  was  thrown  with  un- 
natural and  great  force  asainst 
fouudatlou  of  ploiptiff'a  buildlofi 


Leary.  46  Neb.  14S,  63  K 
50  Am.  St.  Rep.  546. 

Where  a  city  in  gn 
streets  erects  an  embanks 
out  a  culvert  or  waterw 
to  obstruct  the  flow  of 
course  having  a  well  defl 
nel.  It  wlU  be  liable.  Lo. 
Cem.  AsB'n,  v.  Los  Anf 
Pac.  375. 
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Likewise,  if  a  highway  is  constructed  over  a  stream, 
by  a  bridge  or  culvert,  the  municipality  is  liable  if  the 
ministerial  duty  of  constructing  suflScient  ways  under 
tlie  road  or  bridge  to  allow  the  water  to  pass  under,  is 
ao^lected  or  improperly  performed,  to  the  special  dam- 
a^c  of  the  complaining  party ;  ^^  but  if  the  bridge  is  suffi- 
dont,  except  in  case  of  extraordinary  freshets,  there  is 
no  liability.^® 

§    2703.    Same — culverts. 

"Where  a  municipal  corporation  constructs  a  culvert 
fox  the  passage  of  the  waters  of  a  watercourse  or  nat- 
ural drain,  it  will  be  liable  for  damage  caused  by  the 
escape  of  water  therefrom  to  adjacent  lands  due  to  a 
aegligent  construction  of  the  culvert,*^  or  its  inadequacy 
(according  to  the  rule  in  many  states)  to  carry  away 
water  ordinarily  coming  into  it,^®  or  for  failure  of  the 


stream,  to  the  injury  of  others. 
The  defendant  had  to  build  a  suf- 
ficient culvert;  the  defendant  had 
not  the  right  in  building  a  cul- 
vert to  create  a  nuisance.  Hence, 
the  act  of  determining  the  dimen- 
sions of  the  culvert  was  a  min- 
isterial, and  not  a  judicial  act, 
and  defendant  was  liable  for  all 
damages  caused  by  the  insuf- 
ficient of  the  said  dimensions/' 
Per  Hall,  J.,  in  Young  y.  Kansas 
City,  27  Mo.   App.   116. 

25.  Stone  v.  Augusta,  46  Me. 
1^;  Parker  v.  Lowell,  11  Gray 
(Mass.),  353;  Krug  v.  St.  Mary's, 
152  Pa.  30.  25  AtL  162,  34  Am.  St. 
Rep.  616;  Spelman  v.  Portage,  41 
Wis.  144. 

See  also  Wheeler  v.  Worcester, 
10  Allen    (Mass.),    591. 

§  2703,  post 

Narrowing  a  stream,  in  con- 
stmcting  a  bridge,  so  as  to  cause 
damage  in  time  of  freshet,  creates 


municipal  liability.  Perry  v.  Wor- 
cester, 6  Gray  (Mass.),  544,  66  Am. 
Dec.  431. 

26.  Sprague  v.  Worcester,  13 
Gray  (Mass.),  193. 

27.  Ross  y.  Madison,  1  Ind.  281, 
48  Am.  Dec  361. 

28.  EvansYiUe  y.  Decker,  84 
Ind.  325,  43  Am.  Rep.  86. 

§  2694,  ante,  shows  there  Is  a 
conflict  as  to  effect  of  inadequacy 
of  sewers. 

If  a  culvert  maintained  by  a 
city  is  not  sufficient  to  pass  all 
the  water  coming  to  it  in  an  ordi- 
nary rainfall,  and  such  a  rainfall 
would  have  flooded  and  damaged 
plaintiff's  property,  the  fact  that 
the  rainfall  and  consequent  vol- 
ume of  water  which  flooded  plain- 
tiff's premises  were  larger  than 
usual  does  not  relieve  the  munic- 
ipality from  liability.  Richards 
V.  Ann  Arbor,  152  Mich.  15,  115 
N.  W.   1047,  15  Det  Leg.  N.  142. 
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mnnicipality  to  remove  obatructions  therein ;" 
culvert  obstructing  a  watercourse,  to  the  injury 
parian  owners,  is  a  nuisance,  and  damages  are  re 
able."" 

Where  an  insufficient  culvert  is  constructed  by  tJ 
nicipality  and  a  private  company,  they  are  jointl 
severally  liable  for  injuries  to  property  caused 
by.''  But  the  municipality  is  not  liable  for  the  i 
ciency  of  a  culvert  under  a  highway  constructed 
railroad  company  for  its  own  use,**  or  one  acquii 
a  railroad  company  with  the  grant  of  a  right  of  wa; 
a  street." 

§  2704.     Same — rights  of  riparian  owners. 

In  case  of  natural  watercourses,  riparian  ownerf 
certain  rights  which  municipalities  cannot  interfere 
without  becoming  liable  in  damages,  as  already  no 
the  preceding  section.  Moreover,  "it  would  seen 
an  artificial  watercourse  may  be  made  under  sac 
cumstances  as  to  confer  all  such  rights  as  a  ri] 
owner  could  have  had  in  the  case  of  a  natural  strea 
Owners  of  lands  bordering  on  a  stream  have  a  legal 

Culvert  need  not  be  Bufflclent  ter.  Taubert  v.  St.  Paul,  G! 
1  carry  away  water  from  eitra-      619,  71  N.  W.  664. 
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to  the  natural  flow  of  the  waters  of  such  stream,^*^  and  a 

municipal  corporation  will  be  liable    for  diverting  the 

welters  of  a  stream  or  water  course  and  depriving  lower 

riparian  owners  of  the  use  thereof,^®  or  for  diverting 

waiter  from  a  natural  watercourse  and  causing  it  to  flow 

upon  private  property,  to  its  injury.^^ 


into  the  stream  below  the  mill 
entitles  the  mill  owner  to  damages 
for  being  deprived  of  the  use  of 
the  natural  flow  of  water;  and  in 
an  action  therefor  the  city  is  not 
entitled  to  an  allowance  by  way 
of  set  off  on  account  of  the  fact 
that  water,  wasted  by  the  city's 
reservoirs,  passed  into  the  river 
above  the  mill  Stevens  v.  Wor- 
cester, 196  Mass.  45,  81  N.  E.  907. 

Waterworks  system.  A  mu- 
nicipality is  liable  for  diverting 
water  of  a  natural  stream  from 
the  land  of  another,  in  the  opera- 
tion of  a  waterworks  system. 
Fischer  v.  Clifton  Springs,  121  N. 
Y.  S.  163,  aff'd  in  125  N.  Y.  S. 
1119,  140  App.  Div.  918;  Smith  v. 
Brooklyn,  160  N.  Y.  357,  54  N.  E. 
787,  45  L.  R.  A.  664. 

37.  Durkes  v.  Union,  38  N.  J. 
L.  21;  Field  v.  West  Orange  Tp., 
46  N.  J.  Eq.  183,  2  Atl.  236;  Ord- 
way  V.  Canisteo,  21  N.  Y.  S.  835, 
60  Hun,  569;  Byrnes  v.  Cohoes, 
67  N.  Y.  204;  Noonan  v.  Albany. 
79  N.  Y.  470,  35  Am.  Rep.  540; 
Butler  V.  Edgewater,  6  N.  Y.  S. 
174,  53  Hun,  633,  aff'd  in  134  N. 
Y.  594,  31  N.  E.  628;  Barden  v. 
Portage,  79  Wis.  126,  48  N.  W.  210. 

Missouri.  In  an  early  Missouri 
case  it  was  held  that  a  municipal 
corporation  was  not  liable  for 
damage  to  property  caused  by 
the  turning  of  water  from  a 
natural  gully  thereon  in  grading 


\.  Sumner  v.  GloversvUle,  71 
N.  T.  S.  1088,  35  Misc.  Rep.  523; 
Ke^w  York  v.  Pine,  185  U.  S.  93, 
22      Sup.  Ct  592,  46  L.  Ed.  820. 

**"The  power  of  a  city  to  divert 
a  stream  passing  through  Its  lim- 
its*     from  the  natural  course  and 
to   oonflne  it  to  a  narrower  channel 
Is     -undoubted,  but  in  doing  so  it 
lavust  use  reasonable  care  to  pre- 
vent injury   to   others.*'     Kansas 
Cit.y  V.  SlangBtrom,  53  Kan.  431, 
36    Pac  706. 

36.   Kansas  City  v.  Slangstrom, 

5S  Kao.  431.  36  Pac  706;  Pine  v. 

New  York,  103  Fed.  337,  affd  in 

112  Fed.  98,  50  C.  C.  A.  145,  and 

re?'d  on  another  point  in  185  U. 

8.  93,  46  L.  Ed.  820,  22  Sup.  Ct. 

592. 

See  also  Irvlngs  Ex'rs  v.  Media, 
194  Pa.  648,  45  Atl.  482. 

A  city  has  no  right  to  change 
the  channel  of  a  stream  so  as  to 
divert  the  water  from  one  side  of 
the  stream  to  the  injury  of  ripar- 
ian owners  entitled  to  the  use 
thereof,  even  though  the  water  so 
diverted  would  abate  a  nuisance, 
specially  when  there  is  another 
practicable  way  of  abating  such 
nuisance  without  injury.  McKee 
▼•  Grand  Rapids,  137  Mich.  200, 
IM  N.  w.  580,  11  Det.  Leg.  N. 
259. 

The  diversion  of  water  by  a 
city  from  a  stream  at  a  point 
above  a  mill  and  discharging  It 
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Municipalities  are  liable  for  their  acts  in  incre 


a  street;  tlie  theory  being  that 
sucb  damages  are  coDsequentlal 
and  Impose  no  lUbilltj'  on  the 
municipality  in  the  abnence  of 
negligence.  St  Louis  t.  Ourno,  12 
Mo.  414.  But  this  is  not  now  the 
rule  In  that  state.  Thurston  v. 
St.  Joseph,  51  Mo.  ElO,  11  Am, 
Rep.  463;  Barns  t.  Hannibal,  71 
Mo.  449.  Bee  also  dlasentlng 
opinion  in  St  Louis  t.  Ourno,  12 
Mo.  414. 

Likewise,  a  city  was  held  liable 
for  damages  caused  by  It  in  chang- 
ing the  channel  of  a  natural 
stream  under  the  authority  of  ita 
charter  to  a  width  and  depth  In- 
sufficient to  afford  a  paest^eway 
for  the  water  of  the  stream  equal 
m  capacity  to  the  old  channel. 
Imler  v.  Sprlngfleld.  65  Mo.  119. 
where  it  was  said,  at  page  126: 
"A  liability  would  exist  against  a 
city  for  filling  up  or  damming 
back  a  stream  of  running  water, 
so  that  it  would  overflow  Its  banks 
and  Sow  upon  the  land  of  another; 


caaions  and  which  ml 
sonably  be  expected 
again.  Wlliaon  t.  Boise 
Ida.  133,  117  Pac.  115,  3G 
(N.  S.)  115S.  But  a  he 
fall  or  cloud  burst  caual 
unprecedented  and  so  i 
nary  as  to  have  been  bo 
Eonable  anticipation,  anc 
bad  not  been  known 
In  tbe  locality.  Is  an 
God"  and  tbe  munlclpt 
not  be  liable  tor  damagi 
thereby.  WillBon  v.  Bt 
20  Ida.  133.  117  Pac  116, 
A     (N.  S.)   115S. 

3S.    McBrlde  v.  Akron 
Cir.  Ct  R.  610,  6  O.  C.  D 

City  is  liable  where  11 
the    natural    course    of 
9  watt 


thereby  causing  t 
along  a  public  street  : 
interfere  with  access  to 
abutting  thereon.  Oeu 
Petaluma,    112   Cal.    306, 


Municipality      held 
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or  diminishing  ^®  the  natural  flow  or  volume  of  water 
to  the  injury  of  owners  of  lands  bordering  thereon ;  ^^ 
or  for  placing  obstructions  in  streams  so  as  to  cause  the 
water  to  flow  upon  the  lands  of  owners  to  their  injury.^ ^ 
But  a  municipality  is  not  liable  for  damages  resulting 
from  obstructions  in  a  stream  flowing  through  the  mu- 
nicipality, not  placed  there  by  the  municipality.*^ 

§  2705.     Same — ^use  of  streams  by  sewers. 

Since  a  municipal  corporation  has  the  right  to  empty 
its  sewers  into  a  natural  stream,  it  will  not  be  liable  for 


of  Iia1)ilit7,  where  city  is  negligent 
in  allowing  obstructions  to  ac- 
cumulate in  the  stream.  Balti- 
naore  v.  Merryman,  86  Md.  584, 
39    JLtl  98. 

Not  insurer  against  unprece- 
dented floods  or  cloud  bursts. 
Keithsburg  v.  Simpson,  70  lU. 
App.    467. 

39.    Sparks  Mfg.  Co.  v.  Newton, 
60     N.   J.    Eq.    399,    45    AU.    596; 
Lonsdale  Co.  v.  Woonsocket,  25  R. 
I-  42S,  56  Atl.  448  (city  as  riparian 
O'W'iier   cannot    diminish    amount 
of  ^wrater  in  stream  for  purpose  of 
'wun.icipal    water    supply);    New 
Wli^tcom  V.  Fairhaven  Land  Co., 
24     XVash.  493.  64  Pac.  735,  54  L. 
1^    -A..  190  (city  as  riparian  owner 
^^arxxjot  divert  water   for   munici- 
pal     purposes,    as    against    lower 
'^^^^.Tian  owner,  without  compen- 

^ity  is  liable  for  drawing  the 
^^t^r  from  a  brook  by  suction 
^^^«^PB  for  water  supply.  Smith 
'^^  :Brooklyn,  46  N.  Y.  S.  141,  18 
^^X>.  Dlv.  340. 

^ti    supplying     water     from     a 

®^^eam,  to  private  persons  the  mu- 

^^^ilpality    is    liable    if    it    takes 

^ore  than  a  reasonable  share  of 


the  water.  Canton  v.  Shock,  66 
Ohio  St.  19,  63  N.  B.  600,  58  L.  R. 
A.  637,  90  Am.  St  Rep.  557. 

Where  the  dimfnution  of  water 
is  small  and  inappreciable,  the 
municipality  will  not  be  held 
liable  therefor;  the  rule  damnum 
absque  injuria  being  applicable  in 
such  cases.  "The  necessity  that 
municipalities  be  supplied  with 
water,  which  can  ordinarily  only 
be  obtained  by  taking  it  from 
some  large  stream  or  some  tribu- 
tary to  it,  makes  it  incumbent 
upon  the  courts  to  refuse  to  give 
damages  for  a  mere  technical  in- 
jury." Sumner  v.  Qloversville,  71 
N.  Y.  S.  1088,  35  Misc.  Rep.  523. 

40.  Diversion  of  streams,  see 
also  §  1444,  ante,  vol.  4. 

41.  Parker  v.  Lowell,  11  Gray 
(Mass.),  353. 

Obstruction  outside  city  limits. 
A  city  will  be  liable  for  the  flood- 
ing of  land  within  its  limits  when 
caused  by  its  obstruction  of  a 
stream,  though  the  obstruction  is 
outside  the  city  limits.  Martin  v. 
St.  Joseph,  136  Mo.  App.  316,  117 
S.  W.  94. 

42.  Maysville  v.  Brooks,  145 
Ky.  526,  140  S.  W.  665. 
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the  flooding  of  lands  thereby  unless  it  discharges  more 
water  into  the  stream  thao  can  be  accommodated  by  it 
in  its  natural  condition ; "  but  where  the  discharge  of 
drainage  or  sewage  into  a  stream  increases  the  volume 
of  water  in  the  stream  to  the  damage  of  owners  of  lands 
bordering  thereon,  the  municipality  is  liable.**  Where 
a  municipality  uses  a  stream  as  an  open  sewer,  it  is 
bound  to  keep  open  the  channel  of  the  stream,  and  to 
remove  accumulations  of  filth  and  refuse  therein,*'  and 
it  cannot  acquire  by  prescription  the  right  to  relieve  it- 


;  2701,  ante. 

Mere  bllure  to  compel  restora- 
tion ot  Btream  to  Its  natural  cban- 
□el  Is  not  a  ratification  of  diver- 
sion b7  third  person.  Allebraud 
T  Duquesne,  11  Pa.  Super.  CL 
218. 

43.  Smith  T.  Auburn,  84  N.  T. 
&.  726,  88  App.  Dlv.  396;  Penfleld 
T.  New  York,  101  N.  T.  S.  442. 
lie  App.  Div.  502. 

But  see  Bloomlngton  T.  Costello, 
66  III.  App.  407;  Wheeler  v.  Wor- 
cester, 10  Allen  (Mass.),  591,  603. 

A  city  uaing  a  stream  as  an 
outlet  for  Its  sewers  la  not  liable 


the  water  course,  the  construction 
and  maintenance  ot  such  aewer  Is 
prima  facie  wrongful  and  Is  a 
nuisance  for  which  the  munici- 
pality Is  liable.  O'Brlea  t.  St. 
Paul,  IS  Ultm.  176. 

Municipality  held  llahle  for 
overflow  Ins  of  pond  caused  bjr 
diversion  of  drainage  water 
therein.  Daley  v.  Watertown,  198 
Mass.   116.  78   N.   B.   143. 

But  the  foct  that  a  city  empties 
its  sewer  Into  a  stream  wilt  not 
render  It  liable  for  damage  caused 
by  the  flooding  of  lands  thereon 
where  the  land  owner  unduly  nar- 
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self  of  its  duty  to  do  so.^®    However,  if  a  culvert  inclos- 
ing a  diverted  stream  is  not  used  by  the  city  for  sewage, 
but  an  abutter  connects  with  it,  unbeknown  to  the  city, 
the  city  is  not  liable  where  the  water  backs  up  into  said 
abutter's  cellar,  by  reason  of  obstructions  in  the  cul- 
vert.*^ 

§  2706.     Same — discharge     of     sewage     into — ^polluting 

streams. 

A  municipality  may  discharge  its  sewers  into  water- 
courses,^® and  since  the  maintenance  of  a  sewer  system 
by  a  municipal  corporation  is  for  the  public  benefit,  the 
municipality  will  not  be  liable  for  discharging  its  sewage 
into  a  stream  if  no  nuisance  is  thereby  created.*®  Where, 
how^ever,  the  discharge  of  sewage  into  waters  creates  a 
nuisance,  the  municipality  is  generally  liable. 

In  some  jurisdictions,  however,  it  is  held  that  inas- 
much as  the  construction  of  sewers  and  outlets  is  sanc- 
tioned by  law,  and  because  what  the  law  grants  will  not 
constitute  a  nuisance  per  se,  a  municipal  corporation  will 
not  be  liable  for  the  fouling  of  a  stream  resulting  from 
its  discharge  of  sewage  therein,  in  the  absence  of  negli- 
gence or  unskillfuUness  in  the  construction  of  the 
sewer ;  '^  but  this  is  denied  in  most  states,  on  the  theory 
that  the  statutes,  even  if  expressly  authorizing  the  de- 
posit of  sewage  in  a  natural  stream  or  lake,  do  not  au- 
thorize the  creation  of  a  nuisance.*^ ^ 


46.  Owens  v.  Lancaster,  182  Pa. 
2^7.  37  Atl.  858;  Bloomington  v. 
C<^stello,  65  111.  App.  407. 

^descriptive  right  to  poUute 
^^ters    of   stream,    §    1441,   ante, 

47.  Levasseur  v.  Berlin,  75  N. 
^.  146,  71  Atl.  628. 

48.  §  1445,  ante,  vol.  4. 

49.  Metz   V.   AshevlUe,   150   N. 
C-   748,  64  S.  E.  881,  22  L.  R.  A. 

^>^.  S.)  940. 

A    municipal    corporation    may 


discharge  sewage  and  drainage 
into  a  stream,  provided  it  does 
not  thereby  create  a  nuisance  or 
ciist  its  sewage  on  the  lands  of 
lower  owners.  Crane  v.  Roselle, 
236  111.  97,  86  N.  E.  181. 

50.  Valparaiso  v.  Hagen,  153 
Ind.  337,  54  N.  E.  1062,  48  L.  R. 
A.  707,  74  Am.  St  Rep.  305;  Rich- 
mond V.  Test,  18  Ind.  App.  482, 
48  N.  E.  610. 

51.  Kansas,  State  v.  Concor- 
dia, 78  Kan.  250,  96  Pac.  487,  re- 
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In  some  other  cases,  not  supported  by  reason  or  other 
authority,  it  has  been  held  that  in  locating  sewers  and 
their  outlets  the  municipal  authorities  act  judicially  and 
that  a  municipality  is  therefore  not  liable  for  polluting 
the  waters  of  a  stream,  where  the  injury  is  not  due  to 
negligence  or  nnskilfullness  in  the  constmction  of  the 
sewer.'" 

The  general  rule,  however,  is  that  if  a  nuisance  is 
created,  the  municipality  is  liable,"*  subject  to  certain 


viewing    authorities    at    lenEth. 

Maiiachusetts.  Brayton  v.  Fall 
RlTer,  113  Mass.  218,  IS  Am.  Hep. 
470.  See  Haskell  t.  New  Bed- 
ford, 108  Uass.  208.  Compare 
Merrifleld  t.  Worcester,  110  UasB. 
216.  U  Am.  Rep,  692. 

Hew  Jersey.  Beacti  v.  Sterling 
Iron,  etc.  Co.,  64  N.  J.  Bq.  65,  33 
Atl.  286,  criticizing  Merrlfleld  T. 
Worcester,  110  Mass.  216.  But 
see  Simmons  ex  rel.  r.  Paterson, 
60  N.  J.  Eq.  38S,  45^  Atl.  99S,  4!)  L. 
K.  A.  642,  S3  Am.  St  Hep.  642; 
Sayre  t.  Newark,  60  N.  J.  Eq.  361, 
4'i  AH.  985.  48  L.  R.  A.  722,  83 
Am.  St.  Rep.  629. 

NfTO  Yorfc.  SnmmoiiB  v.  Glovcro- 


suwer,  it  is  not  to  be  assumed 
that  It  Intends  lo  autborlze  the 
city  or  town  so  to  construct  its 
Buwera,  or  so  to  use  tlie  ■tream 
as  to  create  a  nuisance  unless  tliis 
la  the  necessary  result  of  the 
powers  granted."  Morse  v.  Wor- 
cealer,  139  Mass.  389,  2  N.  E.  694. 

A  statute  authorizing  cities  to 
connect  eewers  with  rivers,  creeks 
and  ravines  aa  outlets  does  not 
authorize  the  commission  of  a 
nuisance  In  so  doing.  State  v. 
Concordia,  78  Kan.  260,  96  Pac. 
487. 

62.  Attwood  T.  Bangor,  83  Mfc 
682,  22  AU.  466;  Meirlflead  v. 
Worcester,   110  Mass.   211!,   14   Am. 
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exceptions  as  to  the  right  to  pollute  as  acquired  by  pre- 
scription ;  ^*  and  this  applies  equally  well  whether  the 
senvage  is  discharged  into  a  running  stream,  an  aban- 
doned channel  of  a  river,***^  an  artificial  canalj^^  or  a 
pond.^'^  Furthermore,  a  municipality  is  liable  where  the 
discharge  impedes,  or  causes  an  ohstrtiction  to  naviga- 
tioTt}^  And,  in  a  proper  case,  the  polluting  waters  by 
discharging  sewage  therein  may  be  prevented  by  injunc- 
tio'n..^^  But  where  the  statute  authorizing  the  construc- 
tioxx  of  sewers  provides  for  the  payment  of  damages  to 
persons  whose  property  shall  be  injured  thereby,  it  is 
helcS  that  an  action  in  tort  against  the  municipality  for 
tho  pollution  of  a  stream  will  not  lie ;  the  proper  remedy 
being  by  proceedings  under  the  statute.^ 

The  nuisance  may  consist  in  (1)  the  pollution  of  the 
waters,  to  the  injury  of  a  reparian  owner.®^     However, 


S4-     S  1441,  ante,  vol.  4. 

Tlie  right  to  pollute  a  stream 
to  a  greater  extent  than  is  per- 
misslhle  of  common  right  may  be 
acquired  by  prescription.  Ma- 
tonlc  Temple  v.  Harris,  79  Me. 
250.  9  AU.  737;  Nolan  v.  New 
Britain,  69  Conn.  668,  38  AU.  703. 

A.  municipal  corporation  cannot 
wqulre  by  prescription  the  right 
to  create  a  nuisance  by  discharge 
his  sewage  into  a  stream  as 
asainst  the  right  of  the  state  to 
prohibit  it  from  doing  so.  Miles 
^-  State  Board  of  Health,  39 
Mont.  405,  102  Pac.  696. 

55.  See  State  v.  Concordia,  78 
Kan.  250,  96  Pac.  487. 

56.  Boston  Rolling  Mills  v. 
Cambridge,  117  Mass.  396;  Merri- 
niack  River  Locks  v.  Lowell,  7 
Gray  (Mass.),  223. 

57.  Vale  Mills  v.  Nashua,  63  N. 
H.  136;  Schrlver  v.  Johnstown,  24 
N.  T.  8.  1083,  71  Hun  (N.  Y.),  232, 

atTd   without   opinion    in    148   N. 

T.  758.  43  N.  B.  989. 


58.  Indiana,  Peck  y.  Michigan 
City,  149  Ind.  670.  49  N.  E.  800. 

Maine.  Franklin  Wharf  Co.  v. 
Portland,  67  Me.  46,  24  Am.  Rep.  1. 

Massachusetts,  Brayton  v.  Pall 
River,  113  Mass.  218,  18  Am.  Rep. 
470;  Haskell  v.  New  Bedford,  108 
Mass.  208. 

New  York,  Sleight  v.  Kingston, 
11  Hun  (N.  Y.).  594. 

Pennsylvania,  Butchers  Ice  A 
Coal  Co.  V.  Philadelphia,  156  Pa. 
54,  27  Atl.  376. 

59.  §  1446,  ante,  vol.  4. 

60.  Matheny  v.  Aiken,  68  S. 
C.  163,  47  S.  E.  56. 

61.  Alabama,  Birmingham  v. 
Land,  137  Ala.  538,  34  So.  613; 
Birmingham  v.  Durham,  139  Ala. 
662,  35  So.  1024. 

California.  Peterson  v.  Santa 
Rosa,  119  Cal.  387,  51  Pac.  557. 

Connecticut,  Waterbury  v.  Piatt, 
76  Conn.  435,  56  Atl.  856;  Piatt 
V.  Waterbury,  72  Conn.  531,  45 
Atl.  154,  48  L.  R.  A.  691,  77  Am. 
St.    Rep.    335;    Watson    v.    New 
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"the  proprietor  of  land  through  which  a  stream  flows 
cannot  insist  that  water  shall  come  to  him  in  the  natural 


Mllford,  72  Conn.  661,  46  Atl.  167; 
Nolan  V.  New  Britain,  69  Conn. 
668,  38  Atl.  703. 

llHnoii.  Jacksonville  v.  Doan, 
145  111.  23,  33  N.  E.  878;  Robb  v. 
La  Qranse,  158  111.  21.  42  N.  B. 
77;  Kewnnee  t.  Otler,  204  111. 
402,  6S  N.  E.  38S. 

Iowa.  Bennett  v.  Marlon,  ll'J 
la.  473,  93  N.  W.  658;  Hollenbock 
T.  Marlon,  116  la.  69,  89  N.  W. 
210. 

Kentuckv.  See  also  Oeorgetown 
V.  Kelly  (Kt.),  123  S.  W.  2B1. 

MaMachuiettt.  Compare,  aB  to 
effect  of  statutes,  Harrinston  t. 
Worcester,  186  Mass.  594,  72  N. 
E.  326;  Morse  v.  Worcester,  139 
Mass.  389,  2  N.  B.  694. 

MUtouri.  Smith  v.  Sedalla.  153 
Mo.  283.  53  8.  W.  907.  182  Mo.  1. 
81  8.  W.  16S;  Joplln  Consol.  Mln. 
Co.  V.  Joplln.  124  Mo.  129.  27  8. 
W.  406;  Kellogg  v.  KlrkeTllle.  133 


Kingston.  124  N.  T.  S.  678,  68  Uisc 
Rep.  236. 

Ohio.  Mansfield  t.  Brlstor,  76 
Obfo  8L  270,  81  N.  B.  631,  10 
L.  R.  A.  (N.  a.)  -806.  Compare 
Mansfield  T.  Balllett,  66  Ohio  St 
461.  63  N.  E.  86.  68  L.  R.  A.  618. 

Oklahoma.  Colbert  v.  Ardmore. 
31  Okl.  637,  132  Pac.  608;  Hark- 
wardt  T.  Outhrle.  IS  Okl.  32.  90 
Pac  26,  9  L.  R,  A.  <N.  8.)   1160. 

Penngplvanta.  Good  v.  Altoona, 
162  Pa.  493.  89  Atl.  741.  42  Am. 
St  Rep.  833. 

Pollution.  Id  liable  to  the  same 
bxipnt  as  an  Individual  for  pol- 
luting the  waters  of  a  streant  br 
depositing  sewage  therein.  Lit- 
tle V.  Lenoir,  151  N.  C.  416.  66 
S.  E.  337. 

In  one  case  the  city  of  Roches- 
ter. New  Tork,  constructed  cer- 
tain sewers,  and  through  thran, 
discharged,  not  only  surtsce  water, 
but  the  sewage  from  houses,  and 
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pure  state.    He  must  submit,  and  that,  too,  without  com- 
pensation, to  the  reasonable  use  of  it  by  the  upper  pro- 
preitors;  and  he  must  submit  to  the  natural  wash  and 
drainage  coming  from  towns   and   cities. '^^^    And   in 
some   states    a    distinction    between    ''pollution"    and 
^'harmful  pollution"  has  been  recognized.®^ 


responsible.  The  case  comes 
wltliin  the  general  rule  which 
gives  to  a  person  injured  by  the 
pollution  of  air  or  water,  to  the 
use  of  which,  in  its  natural  con- 
dition, he  is  entitled,  an  action 
against  the  party,  whether  it  be 
a  natural  person  or  a  corporation 
who  causes  the  pollution."  Chap- 
mtkik  y.  Rochester,  110  N.  T.  273, 
18  I^.  E.  8S,  1  L.  R.  A.  296,  6  Am. 
St.   Flep.  366. 

"The  pollution  of  the  water  by 
artificial   drainage,   which   causes 
sewage   to    flow    into    a   stream, 
gpriiig,  or  well,  whether  done  by 
a  municipal  corporation  or  an  in- 
dividual,   constitutes    a    nuisance 
which  entitles  the  owner  to  dam- 
ages therefor;  the  rule  being  that 
a  municipal   corporation   has  *no 
more  right  to  injure  the  waters 
o(  a  stream  or  the  premises  of  an 
individual  than  a  natural  person." 
1  Wood,  Nuisances   (3rd  Ed.),  §§ 
427,  579. 

Ultra  vires  act.  But  a  city  is 
not  liable  for  the  creation  of 
a  nuisance  caused  by  operating  a 
rock  quarry  outside  of  the  city 
limits,  causing  the  pollution  of 
water  to  the  damage  of  one  liv- 
ing below  the  quarry,  where  the 
city  has  no  power  under  its  char- 
ter to  operate  such  quarry.  Dun- 
can  V.  Lynchburg  (Va.),  34  S.  B. 
^W,  48  L.  R.  A.  331.  But  see 
Stoddard  v.   Saratoga  Springs,  4 


N.  Y.  S,  745,  52  Hun,  610,  aff'd  In 
127  N.  Y.  261,  27  N.  E.  1030. 

Estoppel  to  complain.  Fact 
that  plaintiff  had  made  connec- 
tions with  the  sewer,  where  re- 
quired by  ordinance  affixing  a 
penalty  for  failure  to  do  so,  does 
not  bar  an  action,  nor  does  mere 
acquiescence  in  the  construction 
of  the  sewer.  Donovan  v.  Royal, 
26  Tex.  Civ.  App.  248,  63  S.  W. 
1054. 

Nuisance  a  continuing  one. 
A  nuisance  created  by  a  munici- 
pality in  discharging  sewage  into 
a  stream  is  a  continuing  rather 
than  a  permanent  one  and  a  Judg- 
ment at  law  is  held  to  afford  com- 
pensation only  for  the  injury  sus- 
tained at  the  time  the  Judgment 
is  rendered  and  subsequent  ac- 
tions may  be  maintained  for  a 
continuance  of  the  nuisance.  Ke- 
wanee  v.  Otley,  204  111.  402.  68  N. 
E.  388. 

Who  may  sue.  A  right  of 
action  against  a  municipal  cor- 
poration for  polluting  the  water 
of  a  stream  with  sewage  Is  not 
confined  to  riparian  owners  but 
extends  to  other  land  owners  near 
enough  to  the  stream  to  be  in- 
juriously affected  thereby.  Schoen 
V.  Kansas  City,  65  Mo.  App.  134. 

62.  Per  Chief  Justice  Black  In 
Joplin  C.  M.  Co.  V.  Joplln,  124 
Mo.  129,  135,  27  S.  W.  406. 

63.  The  pollution  of  a  stream 
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The  nuisance  may  also  consist  of  (2)  the  pollution 
of  the  air  by  creating  noxious  odors,^*  or  (3)  the  deposit 
of  filth  on  the  banJcs  of  the  stream  or  pond.*" 

Some  decisions  holding  municipalities  liable  for  the 
harmful  pollution  of  waters  of  a  stream  proceed  on  the 
theory  that  it  constitutes  a  taking  of  private  property 
which  the  legislature  cannot  authorize  except  upon  just 
compensation  to  riparian  owners  injured  thereby."' 

A  municipality  cannot  escape  liability  for  a  nuisance 


may  be  entirely  different  from  a 
harmful  pollution  ot  It.  Pollu- 
tion ta&j  consist  of  inconaiderable 
quantities  of  mineral  substances. 
DoremuB  v.  Paterson  (N.  J.  Eq. 
1S08),  69  AU.  225,  TaluaWe  dis- 
cussion of  what  is  harmful  pol- 

In  Michigan,  it  would  seem  that 
the  tact  that  sewage  makes  the 
water  of  a  stream  unfit  for  man 
or  beast  to  drink  is  not  such  a 
pollution  88  warrants  a  recovery 
of  damages.  Dicta  In  Phillips  v. 
Armada,  155  Mich.  280,  118  N.  W. 
S41. 


296,  6  Am.  St  Rep.  366;  Owens 
V.  Lancaster,  182  Pa.  267.  37  AU. 
S6S. 

66.  Connecticut.  Nolan  y.  New 
Britain,  63  Conn.  66S,  3S  AtL  703. 

MiMistippi.  Thompson  v.  Win- 
ona, 96  MUb.  G91,  596,  51  So.  129. 

New  Jertey.  Grey  ex  rel.  v. 
FaterBon,  60  N.  J.  Eq.  386,  46  AtL 
995.  48  L.  R.  A.  717,  83  Am.  St 
Rep.  642. 

Weic  York.  Huffmlre  t.  Brook* 
lyn.  162  N.  T.  584.  57  N.  E.  176, 
48  L.  R.  A.  421;  Moody  t.  Sarv 
toga  Springs,  45  N.  V.  S.  366,  17 
App.  Dlv.  207,  ard  In  163  N.  T. 
581,   67   N.   E.   1118; 

70  N.   V. 
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created  by  it  in  discharging  sewage  into  a  stream  on  the 
plea  that  others  also  contributed  to  the  nuisance,®'^  un- 
less the  other  person  is  the  complaining  party.®®    So  it 
is  no  defense   that   the    municipality   might  have  con- 
demned the  land  injured,  where  in  fact  it  has  not  done 
so.®*    And  the  fact  that  sewage  is  discharged  some  dis- 
tance from  a  watercourse  is  immaterial  where  it  is  de- 
posited near  a  creek  which  flows  into  such  watercourse, 
and  down  which  the  sewage  is  carried.''^ 

The  court  cannot  deduct  from  the  damages  a  sum  rep- 
resenting such  injury  as  would  have  been  inflicted  by  the 
city  had  it  been  entirely  without  sewersJ^ 

§  2707.    Surface  water. 

Surface  water  must  be  distinguished  from  water  flow- 
ing in  a  channel.''^  The  rights  and  duties  of  a  municipal- 
ity are  often  different  in  the  one  case  from  the  other, 
as  already  stated  and  as  will  be  hereafter  noticed.  There 
is  no  duty  to  construct  sewers  to  take  care  of  surface 
water,"^  and  it  follows  that  ordinarily  the  failure  to  pro- 
tect citizens  from  surface  water  is  not  actionable.*^*    But 


67.  Watson  v.  New  MUford,  72 
Conn.  561.  45  AU.  167;  Morgan 
▼•  I>anbury,  67  Conn.  484,  35  AU. 
<»&;  Kewanee  t.  (Hley,  204  IlL 
402,  68  N.  E.  388;  Mansfield  v. 
Hunt,  10  Ohio  Cir.  Dec.  567. 

Apportionment  of  liability. 
Wliere  the  poUution  of  a  stream 
^  Cdused  by  both  the  municipaUty 
^<1  others  not  acting  in  concert 
^t\x  the  municipality,  the  munici- 
pality wiU  be  held  liable  only  for 
the  quantum  of  pollution  caused 
^7  Itself.  Standard  Bag  &  Paper 
Co-  T.  Cleveland.  25  Ohio  Cir.  Ct. 
R.    380. 

€8.    Where  person  complaining 

of   the  pollution  of  a  stream  by  a 

xBUnlcipality,  himself  contributed 

iVxereto  by  placing  obstructions  In 


the  stream,  he  cannot  recover 
damages  from  the  municipality. 
Jacksonville  v.  Doan,  145  111.  23. 
33  N.  E.  878,  arg  48  lU.  App. 
247. 

69.  Birmingham  v.  Land,  137 
Ala.  538,  34  So.  613. 

70.  San  Antonio  v.  Pizzini 
(Tex.  Civ.  App.  1900),  58  S.  W. 
635. 

71.  Doremus  v.  Paterson,  73 
N.  J.  Eq.  474,  488,  69  Atl.  225. 

72.  §  2702,  ante.. 

See  §  2002,  ante,  vol.  4. 

73.  §  2691,  ante. 

74.  A  municipality  is  not  lia- 
ble for  damages  caused  solely  by 
the  flooding  of  a  cellar  from  the 
natural  flow  of  water  over  a  street 
during     an     excessive      rainfall. 
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if  sewers  are  constructed  and  damages  result  from  negli- 
gence in  their  construction,  or  the  failure  to  repair  or 
remove  obstructions/"  or  from  the  inadequacy  of  the 
sewer  to  take  care  of  ordinary  amounts  of  surface 
water,'*  the  municipality  is  ordinarily  liable. 

§  2708.  Same — ^liability  for  injuries  from  public  in^irove- 
tnents. 
It  has  been  well  said  that  as  to  "the  old,  yet  ever  new, 
question  of  the  liability  of  a  city  or  municipal  corpora- 
tion for  damming  up  or  otherwise  obstructing  the  flow 
of  surface  water  to  the  injury  and  damage  of  abutting 
property,  especially  where  that  property  is  below  the 
established  grade,"  there  is  "a  hopeless  conflict  in  the 
cases."''''  In  some  states,  however,  where  prevails  the 
common  law  rule  that  ae  to  surface  water  pure  and 
simple  there  is  no  such  thing  as  dominant  and  servient 
estates,  it  is  pretty  generally  held  that,  inasmuch  as  snr- 
faee  water  is  a  common  enemy,  a  municipality,  in  making 
public  improvements,  is  not  liable,  in  the  absence  of  neg- 
ligence, where  it  obstructs  or  impedes  the  flow  of  sur- 
face water,  thereby  causing  it  to  collect  on  abutting  prop- 
erty, unless  made  so  by  constitutional  provision  or  stat- 
ute. In  other  states,  where  the  civil  law  rule  governs, 
the  municipality  is  held  liable/^ 
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The  differences  between  the  so-called  civil  law  rule 
and  the  so-called  ** common  enemy'*  common  law  rule, 
have  resulted  in  much  confusion,  and  it  is  not  at  all  clear 
in  just  what  states  the  civil  law  rule  of  liability  exists, 
80  far  as  liability  of  municipalities  is  concerned^®  This 
question  is  too  large  a  one  to  be  considered  exhaustively 
in  a  treatise  on  municipal  corporations.    Back  of  it  all 
are  the  variant  rules  governing  surface  waters  in  the 
particular  state,  without  regard  to  municipalities,  as  to 
which  reference  should  be  made  to  standard  works  on  the 
la^w  of  waters.*^    And  furthermore,  a  careful  study  of 
the  decisions  in  one's  own  state  is  necessary  to  deter- 
mine the  precise  rule  which  governs  in  that  particular 
state,  there  being  more  or  less  variations  of  the  rule,  in 
particular  states,  and  at  the  same  time  more  or  less 
conflicting  cases,  oftentimes,  in  the  same  state  in  regard 
to  surface  waters.®^ 

Suffice  it  to  state,  in  this  connection  that,  where  there  is 
no  constitutional  or  statutory  provision  involved,  and 
there  is  no  negligence,  and  the  water  is  not  cast  in  a 
body  on  lands  of  another,®^  although  the  precise  rule  is 
difficult  to  ascertain  in  some  states,®^  yet  the  general  rule 


lota  in  the  construction  of  street 
or  other  improvements.    "The  doc- 
trine of  the  civil  law,  In  reference 
to    a  servitude  in  the  lower  tene- 
Dierxt  In   favor   of   the   upper   or 
dominant  tenement   for  the   flow 
^^    surface  water,  has  no  applica- 
tJoii   to    lots   held   in   cities   and 
t^^^^rns,  where  changes  and  altera- 
tJ^xxs  in  the  surface  are  essential 
^    ^tJie  enjoyment  of  such  lots,  and 
t^^«  rule  has  been  very  generally 
*^Opted    in    this    country."      Los 
^*^^ele8  Cem.  Ass'n  v.  Los  Ange- 
1^«.  103  Cal.  461.  467,  37  Pac.  375; 
Cox-coran  v.  Benicia,  96  Cal.  1,  30 

^''Ui.  798,  31  Am.  St  Rep.  171. 
7^.    See  Pamham,  Waters  and 

"^ater  Rights,  vol,  3,  §  889. 


80.  Gould,  Waters;  Farnham, 
Waters  and  Water  Courses. 

81.  See  extensive  note  in  65  L. 
R.  A.  271. 

City  not  liable  where  it  dis- 
charged surface  water,  by  means 
of  gutter  openings,  into  a  river, 
for  damages  resulting  from  the 
accelerated  flow  of  the  river  be- 
cause thereof,  in  time  of  violent 
storm.  Prime  v.  Yonkers,  192  N. 
Y.  105,  84  N.  E.  571,  rev'g  on  other 
grounds  102  N.  Y.  S.  118,  116  App. 
Dlv.  699. 

82.  §  2002,  ante,  vol.  4;  §  2711, 
post, 

83.  In  Minnesota,  it  is  held 
that  it  is  the  duty  of  a  munici- 
pality to  take  care  of  accumulated 


6  McQ.  15 
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is  that  municipalities  are  not  liable  for  consegtiential 
injuries  from  public  improvements,  causing  surface 
water  to  flow  upon  adjacent  private  property  or  prevent- 
ing it  from  flowing  ofiF  such  property."    Especially  is 


Bnrtace  waten,  caused  bT  public 
ImpTOremeutB,  If  "reaaonaMy  prac- 
ticable." O'Brien  t.  St  Paul,  25 
Minn.  331,  33  Am.  Rep.  4T0.  fol- 
lowed In  Schuett  v.  StIUwater,  SO 
Minn.  287,  83  N.  W.  180. 

In  Alabama,  in  Eufaula  v.  Sim- 
mons, 86  Ala.  G16,  6  So.  47,  lia- 
bility lor  coDBequentlal  injuries 
waa  recognized.  This  case  waB 
approved  In  Arndt  t.  Cullman,  132 
Ala.  640,  31  So.  478,  90  Am.  St 
Rep.  922. 

Michigan,  rule  In,  aee  Rice  v. 
Flint  67  Mich.  401,  34  N.  W.  719; 
Defer  t.  Detroit.  67  Mich.  348.  34 
N.  W.  680;  Morley  t.  Buchanan, 
124  Mlcb.  128,  82  N.  W.  S02. 

84.  California.  Corcoran  v. 
Benlcla,  96  Cal.  1,  30  Pac  798, 
31  Am.  St  Rep.  171;  Lampe  t. 
San  Francisco,  124  Cal.  646,  67 
Pac  461. 

Connecticut.     Salzman    v.    New 


HIrth  V.  Indlanapolli,  IS  Ind.  App. 
6T3,  4S  N.  E.  876. 

MasiachiuetU.  Daley  t.  Watar- 
tcwn,  192  Maas.  116,  78  N.  E.  143 
(must  not  cause  unreasonable 
damage) ;  Dickinson  t.  Worceatsr, 
7  Allen  (Mass.)  19;  Flags  t.  Wor- 
cester, 13   Gray    (Maas.),  601. 

Minnetota.  See  Henderson  v. 
Minneapolis.  32  Minn.  319,  20  N. 
W.  332;  O-NelU  t.  9t  Pnnl,  104 
Minn.    491,   116   N.   W.   1114. 

Misaiaiippi.  Chldsey  t.  Pasca- 
goula   (Mass.  1912),  69  So.  879. 

Miatouri.  Payne  v.  Kansas  Citr. 
St.  J.  ft  C.  B.  R.  Co..  112  Mo.  6. 
20  3.  W.  322,  17  1a  R.  A.  618; 
t-oater  v.  St  Louis,  71  Ho.  HT, 
arg  4  Mo.  App.  664;  Rychllckt  T. 
St  Louis.  «S  Mo.  497,  11  8.  W. 
1001,  i  L.  R.  A.  694,  14  Am.  St 
Rep.  651:  Stewart  t.  Clinton,  79 
Mo.  603. 

.Yeio  Jeriev-     Bowlsby  y.  Speer, 
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thiB  true,  according  to  the  general  mle,  where  the  grad- 
ing of  a  street  causes  the  abutting  lands  to  be  below  the 
ie-vcl  of  the  street.®*^    A  fortiori,  a  municipality  is  not 


^^^xat.     WaUace    v.    DaUas,    2 
P^^s^y  Unrep.  Cas.    (Tex.)    424. 

'Vermont.     Chatfleld  v.  Wilson, 
28        Tt   49. 

'est  Virginia,  Jordan  t.  Ben- 
l,  48  W.  Va.  812,  26  S.  E.  266, 
36  1.  R.  A.  619,  67  Am.  St.  Rep. 
860. 

^^"•^iaoontin.  Waters  v.  Bay  View, 
61  ^^Vns.  642,  21  N.  W.  811;  Harp 
▼.  i^laraboo,  101  Wis.  368.  77  N.  W. 
74-*  ;  PetUgrew  v.  EvansvUle,  25 
W'l^K.  223,  3  Am.  Rep.  60;  Hoyt  y. 
H'ls.^Bon,  27  Wis.  666,  9  Am.  Rep. 
4Ta. 

C^Tonld,  Waters  (3rd  Ed.),  S  269, 

C^urfaee  water.  "A  municipal 
c(^x*K>oratlon  is  entitled  to  exercise 
doxxiinlon  oyer  the  public  hlgh- 
w«i.yB,  and  Is  not  liable  for  so 
CKc^Tcising  this  right  as  to  change 
or  divert  the  flow  of  surface 
welter."  Wels  v.  Madison,  76  Ind. 
24  X,   39   Am.   Rep.   135,   146. 

'^Hiere  abutter  permitted  to  lay 

a    drain  pipe  across  a  street,  to 

drain  his   lands,   city   not  liable 

wliere  it  destroys  pipe  in  putting 

in  a.  sewerage  system  in  the  street. 

Irey  Bros.  v.  Macon,  102  Oa.  141, 

t&    8.  E.  151. 

General     rule     not     applicable 
wbere  conduit    laid    to    drain    a 
large  body  of  land  mostly^ln  pri- 
vate ownership.    .Westcott  v.  Bos- 
ton, 186  Mass.  540,  542,  72  N.  E.  89. 
Public  Improvements,   liability 
for  consequential  damages  in  gen- 
ial. 8  1968.  ante,  vol.  4;  surface 
^^ter,  S  2002,  ante,  vol.  4. 
85.   Arkantas,     Little  Rock    v. 


Willis,  27  Ark.  572. 

California,  Corcoran  v.  Benicla, 
96  CaL  1,  30  Pac.  798,  31  Am.  St. 
Rep.   171. 

Delatoare,  Clark  v.  Wilming- 
ton, 5  Harr.  (Del.)  243;  Magarity 
V  Wilmington,  5  Houst.  (Del.) 
530. 

District  of  Columbia,  Herring 
V.  District  of  Columbia,  3  Mackey 
(D.  C.)  572. 

Indiana,  Wels  v.  Madison,  75 
Ind.  241,  39  Am.  Rep.  135. 

lotoa,  Creal  v.  Keokuk,  4  Greene 
(la.)   47. 

Minnesota.  Alden  v.  Minneapo- 
lis, 24  Minn.  254;  Lee  t.  Minne- 
apolis, 22  Minn.  13. 

Missouri.  Foster  v.  St  Louis, 
4  Mo.  App.  564,  aff'd  in  71  Mo. 
157. 

Nebraska.  Kearney  v.  Theman- 
son,  48  Neb.  74,  66  N.  W.  996. 

New  Jersey.  West  Orange  Tp. 
V.  Field,  37  N.  J.  Eq.  600,  45  Am. 
Rep.  670. 

New  York.  Lynch  v.  New  York, 
76  N.  Y.  60,  32  Am.  Rep.  271; 
Miles  V.  Brooklyn.  90  N.  Y.  S.  702, 
98  App.  Div.  195;  Hentz  v.  Mount 
Vernon,  79  N.  Y.  S.  774,  78  App. 
Dlv.  515;  Carll  v.  Northport,  42 
N.  Y.  S.  576,  11  App.  Div.  120. 

Wisconsin.  Champion  v.  Cran- 
don,  84  Wis.  405,  54  N.  W.  775.  19 
L   R.  A.  856. 

"The  collection  of  water  on  lots 
which  are  below  the  grades  of 
new  streets  is  inevitable,  and,  ex- 
cepting the  case  of  a  running 
stream,  the  city  would  have  no 
power,    and     it    is    not    legally 
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liable  to  a  property  owner  for  the  increased  flow  of  sur- 
face water  over  or  onto  his  property,  arising  wholly 
from  the  changes  in  the  character  of  the  surface  pro- 
duced by  the  opening  of  streets,  building  of  houses,  etc., 
in  the  ordinary  and  regular  course  of  the  extpansion  of 
the  municipality/.^'* 

In  Illinois,  however,  this  general  rule  is  not  followed 
or  is  at  least  materially  modified ; "  and  the  rale  in 


bound,  to  draw  off  the  water.  *  *  * 
The  nuisance  1b  not  In  the  streat, 
but  on  the  lot  and  the  remedr  Is 
b7  rolling  the  lot  to  a  level  with 
tbe  street,  which  the  city  1b  not 
bound  to  do."  Corcoran  t.  Benlcla, 
96  Cal.  1.  30  Pac.  798.  31  Am.  St. 
Rep.  171. 

City  liable  for  unlaio/Hdv  r&lB- 
Ing  grade  of  a  atreet  causing  sur- 
face water  to  be  cost  upon  abut- 
ting property.  Addy  t.  Janearllle, 
70  WlB.  401,  36  N.  W.  931. 

S6.  Strauss  t.  AUentown,  215 
Pa.  96,  63  AU.  1073,  7  Am.  ft  Eng. 
Ann.  Gas.  686. 


rectlon  of  the  oBScer,  and  the  im- 
provement of  the  street  !■  H 
made  that  water  from  rains  a&d 
melting  snows  runs  to  and  dl» 
charges  Itself  over  a  lot  ownsd  by 
an  Individual,  the  city  if  llaUs 
tor  damages.  Aurora  t.  Reed,  S7 
111.  29,  11  Am.  Rep.  I.  It  waa 
further  followed  In  1872  by  bold- 
log  tfaat  where  a  building  waa 
above  grade  so  that  tbe  gutten 
carried  off  all  tbe  surface  water, 
before  the  grade  was  changed,  but 
thereafter  the  water  ran  over  tbe 
sidewalk  and  Into  plalntiS'a  cel- 
lar, which  might  have  been  pre- 
vented by  proper  sewerage,  the 
city  was  liable.  Dixon  v.  Baker, 
6S  111.  618,  16  Am.  Rep.  E91.    If  a 
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fowa  leans  in  favor  of  the  property  owner***  by  adopt- 
ing what  has  been  called  the  ** modified  common  law 
i^Je"  which  also  prevails  in  some  other  states.®® 


88.  In  Iowa,  in  a  very  recent 
decision,  valuable  for  its  thorough 
a.xid  learned  discussion  of  the  sub- 
ject, it  is  held  that  a  municipal- 
ity, in  bringing  streets  to  an 
eetablished  grade,  must  exercise 
ordinary  care  and  prudence,  and 
if  it  "unnecessarily  or  negligent- 
ly" fiUs  ditches  or  drains  in  the 
street,  and  thus  casts  surface 
^vrater  back  upon  abutters,  with- 
out siying  abutters  a  reasonable 
time  to  bring  their  lots  to  grade, 
tlie  municipality  is  liable,  "not  be- 
cause of  defective  plans,  but  by 
reason  of  negligence  in  doing  a 
purely  ministerial  act;  that  is,  of 
t>rin^ng  the  streets  to  the  estab- 
lished grade,  and  in  so  doing  flll- 
tns  the  ditches  and  drains  for  the 
escape  of  surface  water,  without 
providing  an  escape  either  tem- 
porary or  permanent  for  the  sur- 
Cftce  water."  Per  Chief  Justice 
Deemer  in  Hume  v.  Des  Moines, 
146  la.  624,  645,  125  N.  W.  846,  29 
i..    R.   A.    (N.  S.)    126,  reviewing 

Iowa  cases  at  length. 

89.     The  common  law  rule  that 

surface  water  is  a  common  enemy 
^vrhich  every  land  owner  may  re- 
pel at  pleasure  and  refuse  to  re- 
ceive on  his  land  has  been  modi- 
fied  in   some  Jurisdiction  by   the 
application  of  the  maxim  sic  utere 
tuo   ut    alienum    laedas,  and  the 
right  to  throw  surface  water  back 
upon    higher   ground   it    is    held 
can    not     be    exercised    unneces- 
sarily or  carelessly,    Hume  v.  Des 
Moines,    146    la.    624,    125   N.    W. 
846,  29  L.  R.  A.  (N.  S.)   126. 


"This  right  in  regard  to  sur- 
face water  may  not  be  exercised 
wantonly,  unnecessarily,  or  care- 
lessly but  is  modified  by  that 
golden  maxim  of  the  law  that  one 
must  so  use  his  own  property  as 
not  to  injure  the  rights  of  an- 
other. It  must  be  a  reasonable 
use  of  the  land  for  its  improve- 
ment or  better  enjoyment;  and 
the  right  must  be  exercised  in 
good  faith,  with  no  purpose  to 
abridge  or  interfere  with  the 
rights  of  others,  and  with  such 
care  with  respect  to  the  property 
that  may  be  affected  by  the  use 
or  improvement  as  not  to  inflict 
injury  beyond  what  is  necessary." 
Norfolk,  etc.  R,  Co.  v.  Carter,  91 
Va.    587,   592,   22   S.   E.    517. 

This  ''modified  common  law 
doctrine"  has  been  applied  to  ac- 
tions against  municipal  corpora- 
tions for  the  damming  back  on 
private  lands  of  surface  waters 
by  grading,  guttering  or  otherwise 
improving  streets  or  alleys.  Hume 
V.  Des  Moines,  146  la.  624,  125 
N.  W.  846,  29  L.  R.  A.  (N.  S.) 
126;  Beatrice  v.  Leary,  45  Neb. 
149,  63  N.  W.  370,  50  Am.  St. 
Rep.  546. 

The  fact  that  a  city  has  acted 
under  a  grade  ordinance  in  grad- 
ing a  street  will  not  relieve  it 
from  liability  if  it  destroys  the 
natural  drainage  without  provid- 
ing adequate  means  for  the 
escape  of  surface  water.  Wilber 
V.  Port  Dodge,  120  la.  555,  95  N. 
W.  186;  Morris  v.  Council  Bluffs, 
67  la.  343,  25  N.  W.  274,  56  Am. 
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In  accord  with  the  general  rule,  it  has  been  held  that 
the  arrangement  of  gutters  and  ditches,  by  a  municipal- 
ity, '*in  the  course  of  grading  and  adjusting  its  streets, 
whereby  the  course  of  surface  water  is  changed  and  its 
flow  in  certain  directions  or  at  a  certain  place  increased, 
is  not  actionable."  °"  So  it  is  generally  held,  where  the 
common  law  nile  prevails,  that  a  municipality  is  not 
liable  for  surface  water  which  its  work  for  the  first  time 
brings  on  plaintiff's  lot  from  other  premises,  i.  e.,  if  a 
municipality,  in  changing  a  grade  or  making  other  pub- 
lie  improvements,  causes  water  collecting  on  its  streets, 
flowing  therefrom  merely  as  surface  water  (not  collected 
in  artificial  channel),  to  go  on  adjoining  land,  it  is  not 
liable  for  damages.*' 

This  general  nile  ns  to  surface  waters,  however,  has 
no  application  where  the  real  cause  of  complaint  is  the 
failure  of  the  municipality  to  repair,  or  keep  free  from 
obstructions,  an  existing  sewer  built,  in  part,  to  carry  off 
surface  waters.**  So  it  is  hold  in  at  least  one  state  that 
a  municipality  is  liable  where  it  injures  property,  in 
making  public  improvements,  by  obstructing  the  flow  of 
surface  water  which  has    formed    for   itself   a    definite 

Rep.  B43:    ElllB  v.  lowR  Cltr,  29      Others,  of  conTeylng  off  auch  Bnr- 
la.   229.  tace    water,    would    be    properir 

90.    Harp  t.  Baraboo,  101  Wis.      maintained.      Woods 
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channel  in  which  it  is  accustomed  to  flow,  although  not 
within  the  definition  of  a  water  course.®^ 

§  2709.     Same — Pliability  under  statute  or  constitutional 

provision. 

If  the  constitution  or  a  statute  so  provides,  a  recovery 
may  be  had  for  injuries  resulting  from  surface  waters, 
as  where  a  recovery  of  damages  is  provided  for  in  case 
of  consequential  damages  caused  by  public  improve- 
ments.^ Whether  causing  surface  water  to  go  upon  pri- 
vate lands,  because  of  grading  the  street  or  other  public 
improvements,  is  a  taking  or  damaging  for  public  use, 
so  as  to  authorize  the  recovery  of  damages  under  con- 
stitutional and  statutory  provisions,  is  the  subject  of 
some  conflict  in  the  decisions.  In  some  states,  such  an 
injury  is  within  such  provisions  so  as  to  authorize  a  re- 
covery, on  the  ground  that  there  is  a  ^ ^  taking /'^^  or  at 


93.  Conniff  y.  San  Francisco, 
67  CaL  45,  7  Pac  41;  Los  Angeles 
Aas'n  y.  Los  Angeles,  103  Cal.  461, 
87  Pac.  375. 

"There  is  In  some  of  the  books 
an  apparent  exception  to  the  gen- 
eral role  in  that  class  of  cases 
where  the  surface  water  owing  to 
the  oonformatlon  of  the  country, 
has  found  for  itself  a  definite 
channel  in  which  it  is  accustomed 
to  flow,  in  which  class  of  cases  it 
is  said  that  the  municipal  corpora- 
Uon,  in  making  an  embankment 
while  grading  its  streets,  should 
erect  a  culyert  or  water  way  so 
as  not  to  obstruct  the  flow  of  the 
tarfiice  waters  in  their  well  de- 
fined channel,  but  the  case  under 
discussion  is  not  one  of  that 
class."  Lampe  y.  San  Francisco, 
124  Cal.  546,  57  Pac.  461. 

But  where  grading  dammed  a 
well  deflned  channel  through 
which  surface  water  was  wont  to 
flow,  and  backed  the  water  upon 


plaintifTs  land,  the  city  was  held 
not  liable,  where  the  grade  was 
eight  feet  aboye  the  official  grade 
due  to  the  acts  of  officers  in  their 
governmental  capacity.  Sleyers  y. 
San  Francisco,  115  Cal.  648,  47 
Pac.  687,  56  Am.  St.  Rep.  153. 

94.  Albany  v.  Sikes,  94  Ga.  30, 
20  S.  E.  257. 

95.  Neylns  y.  Peoria,  41  111. 
502,  508,  89  Am.  Dec.  392;  In- 
man  y.  Tripp,  11  R.  I.  520,  23  Am. 
Rep.  520,  and  see  Lewis,  Elminent 
Domain  (3d  ed.),  9  141. 

An  interference  by  a  municipal 
corporation  with  the  natural 
drainage  of  property  is  an  un- 
constitutional taking.  Philadel-. 
phia's  Appeal,  191  Pa.  604,  43  Atl. 
365;  Cooper  y.  Scranton,  21  Pa. 
Super.  Ct.  17,  21. 

Flooding  private  lands  is  a  tak- 
ing of  such  lands  without  com- 
pensation for  which  municipality 
will  be  liable  in  damages.  Reeves 
y.  Wood  County,  8  Ohio  St  333, 
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In  accord  with  the  general  rule,  it  has  been  held  that 
the  arrangement  of  gutters  and  ditches,  by  a  mnnicipal- 
itj',  "in  the  course  of  grading  and  adjusting  its  streeta, 
whereby  the  course  of  surface  water  is  changed  and  its 
flow  in  certain  directions  or  at  a  certain  place  increased, 
is  not  actionable. "  ""  So  it  is  generally  held,  where  the 
common  law  rule  prevails,  that  a  municipality  is  not 
liable  for  surface  water  which  its  work  for  the  first  time 
brings  on  plaintiff's  lot  from  other  premises,  i.  c,  if  a 
municipality,  in  changing  a  grade  or  making  other  pub- 
lic improvements,  causes  water  collecting  on  its  streets, 
flowing  therefrom  merely  as  surface  water  (not  collected 
in  artiflcial  channel),  to  go  ou  adjoining  land,  it  is  not 
liable  for  damages.*' 

This  general  rule  as  to  surface  waters,  however,  has 
no  application  where  the  real  cause  of  complaint  is  the 
failure  of  the  municipality  to  repair,  or  keep  free  from 
obstructions,  an  existing  sewer  built,  in  part,  to  carry  off 
surface  waters.*'  So  it  is  held  in  at  least  one  state  that 
a  municipality  is  liable  where  it  injures  property,  in 
making  public  improvements,  by  obstructing  the  flow  of 
surface  water  which  has    formed    for   itself   a    definite 

Rep.  S43;    EIUb  t.  Iowa  Clt7,  29      otherB,  of  coQTsylng  o&  auch  raf^ 
la.    229.  fnce    water,    would    be 

90.    Harp  T.  Baraboo,  101  Wis.      maintained.      Woods    t 
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or  in  large  quantities,  and  pour  it,  in  a  body,  upon  the 
land  of  a  private  person,  to  his  injury.®* 


99.  California.  Shaw  v.  Se- 
astapool,  159  Cal.  623,  624»  115 
Pac.  213;  Larrabee  v.  Cloverdale, 
131  CaL  96,  63  Pac  143;  SUnford 
▼.  San  Francisco,  111  Cal.  198,  43 
Pac  605;  Conniff  y.  San  Fran- 
cisco, 67  Cal.  45,  7  Pac.  41. 

Connecticut.  Danbury,  etc.  R. 
Co.  V.  Norwalk,  37  Conn.  109. 
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K.    E3.   139;    Sullivan    v.    Phillips. 

110  Ind.  320,  11  N.  E.  300;  Craw- 
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Hay.    3    Ind.   App.   321,   29   N.   E. 
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Iowa.  Hume  v.  Des  Moines,  146 
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25  Minn.  331,  33  Am.  Rep.  470. 
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67  Mo.  App.  367;  Sandy  v.  St. 
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W.  989;  Payne  v.  Kansas  City, 
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V.  St.  Louis,  98  Mo.  497,  11  S.  W. 
1001,  4  L.  R.  A.  594,  14  Am.  St. 
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least  within  provisions  expressly  requiring  municipali- 
ties to  make  just  compensation  for  injuries  resulting 
from  the  construction  of  public  improvements;"  and  in 
such  a  ease  damages  can  be  recovered  only  in  the  man- 
ner provided  hy  statute  and  not  in  an  action  of  tort." 
§  2710.     Same — Pliability  in  case  of  "negligence." 

If  a  municipality  is  negligent  in  the  construction  or 
improvement  of  its  streets,  thereby  causing  injury  from 
surface  waters,  the  municipality  is  undoubtedly  liable,*' 
As  to  just  when  a  public  improvement,  such  as  grading 
a  street,  is  negligently  done,  no  rule  can  be  laid  down, 
although  in  some  states  the  courts  seem  inclined  to  evade 
the  rule  of  non-liability  by  ascribing  the  injury  to  negli- 
gence whenever  there  is  a  shadow  of  a  reason  for  declar- 
ing the  municipality  negligent. 

§  2711.    Same — collecting  surface  water  and  casting  it  in 
body  on  private  land. 

One  rule  in  regard  to  surface  waters  may  be  said  to 
be  well  settled.  It  is  an  exception  to  the  general  rule 
of  non-liability,  in  that  municipalities  are  held  liable 
where  they  collect  surface  water  by  an  artificial  channel, 

346;  Inman  v.  Tripp,  11  R.  I.  620,  way  Boro.,  1*9  Pa.  St.  317,  2*  Aa 
23  Am.  Rep.  620;  Winn  v.  Rut-  307:  BelUhoover  v.  QoHlnsa,  101 
land,  52  Vt.  4S1, Pa.  St.  293;  Benton  t.  MUwaulcae, 
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or  in  large  quantities,  and  pour  it,  in  a  body,  upon  the 
land  of  a  private  person,  to  his  injury.®* 


99.    Oalifomia.      Shaw    v.     Se- 

ast&pool,    169    Cal.    623,    624,    115 

Pbc.  .213;   Larrabee  v.  Cloverdale, 
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N.  Bl  449,  12  Am.  St.  Rep.  361; 
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55  L.  R.  A.  738;  Rice  v.  Flint  City, 
67  Mich.  401,  34  N.  W.  719;  Ashley 
V.  Port  Huron,  35  Mich.  296,  24 
Am.  Rep.  552. 

Minnesota.  Robbins  v.  Will- 
mar,  71  Minn.  403,  73  N.  W.  1097; 
Follmann  v.  Mankato,  46  Minn. 
457,  48  N.  W.  192;  Pye  v.  Mankato, 
3G  Minn.  373,  31  N.  W.  863,  1  Am. 
St.  Rep.  671;  Boye  v.  Albert  Lea, 
74  Minn.  230,  76  N.  W.  1131; 
Kobs  V.  Minneapolis,  22  Minn.  159; 
Follman  v.  Mankato,  45  Minn.  457, 
48  N.  W.  192;  O'Brien  v.  St.  Paul, 
25  Minn.  331,  33  Am.  Rep.  470. 

Missouri.  Cannon  v.  St.  Joseph, 
67  Mo.  App.  367;  Sandy  v.  St. 
Joseph,  142  Mo.  App.  330,  126  S. 
W.  989;  Payne  v.  Kansas  City, 
etc.  R.  Co.,  112  Mo.  6,  20  S.  W. 
322.  17  L.  R.  A.  628;  Rychlicki 
V.  St.  Louis,  98  Mo.  497,  11  S.  W. 
1001,  4  L.  R.  A.  594,  14  Am.  St. 
Rep.  651. 

Nebraska.  Andrews  v.  Steele 
City,  2  Neb.  (Unoff.)  676,  89  N. 
W.  739. 

New  Hampshire.  Flanders  v. 
Franklin,  70  N.  H.  168,  47  Atl.  88. 

New  Jersey.  Soule  v.  Passaic, 
47  N.  J.  Eq.  28,  20  AU.  346;  West 
Orange  Tp.  v.  Field,  37  N.  J.  Eq. 
600,  45  Am.  Rep.  670;  MUler  v. 
Morristown,  47  N.  J.  Bq.  62,  20 
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New  York.  Prime  v.  Yonkers, 
192  N.  Y.  105,  110,  84  N.  B.  571; 
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least  within  provisions  expressly  requiring  nmnicipall- 
ties  to  make  just  compensation  for  injuries  resulting 
from  tlie  construction  of  public  improvements ;  '*  and  in 
such  a  ease  damages  can  be  recovered  only  in  the  man- 
ner provided  by  statute  and  not  in  an  action  of  tort.'' 
§  2710.     Same — liability  in  case  of  "negligence." 

If  a  municipality  is  negligent  in  the  constraetion  or 
improvement  of  its  streets,  thereby  causing  injury  from 
surface  waters,  the  municipality  is  undoubtedly  liable," 
As  to  just  when  a  public  improvement,  such  as  grading 
a  street,  is  negligently  done,  no  rule  can  be  laid  down, 
although  in  some  states  tlie  courts  seem  inclined  to  evade 
the  rule  of  non*liability  by  ascribing  the  injury  to  negli- 
gence whenever  there  is  a  shadow  of  a  reason  for  declar- 
ing the  municipality  neghgent. 

§  2711.    Same— collecting  surface  water  and  casting  it  in 
body  on  private  land. 

One  rule  in  regard  to  surface  waters  may  be  said  to 
be  well  settled.  It  is  an  exception  to  the  general  rule 
of  non-liability,  in  that  municipalities  are  held  liable 
where  they  collect  surface  water  by  an  artificial  channel, 

346;  Inman  t.  Tripp,  11  R.  I.  520.  way  Boro.,  149  Pa.  St  SIT,  24  AtL 
23  Am.  Rep.  520;  Wlon  v.  Rut-  307;  BelUhoover  v.  Golllngi,  101 
land.  58  Vt.  4S1. Pa.  8t.  293;  Benton  t.  Mllwaufcae. 
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or  in  large  quantities,  and  pour  it,  in  a  body,  upon  the 
land  of  a  private  person,  to  his  injury.®* 
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Wl;  New  Albany  v.  Lines,  21  Ind. 
App.  380,  51  N.  B.  346 ;  Lebanon  v. 
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^N.  8.)  126. 

^a«»(M.  King  V.  Kansas  City. 
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Michigan.  McAskill  v.  Hancock 
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55  L.  R.  A.  738;  Rice  v.  Flint  City, 
67  Mich.  401,  34  N.  W.  719;  Ashley 
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Minnesota.  Robbins  v.  Will- 
mar,  71  Minn.  403,  73  N.  W.  1097; 
Follmann  v.  Mankato,  45  Minn. 
457,  48  N.  W.  192;  Pye  v.  Mankato, 
3G  Minn.  373,  31  N.  W.  863,  1  Am. 
St.  Rep.  671;  Boye  v.  Albert  Lea. 
74  Minn.  230.  76  N.  W.  1131; 
Kobs  V.  Minneapolis.  22  Minn.  159; 
Follman  v.  Mankato.  45  Minn.  457, 
48  N.  W.  192;  O'Brien  v.  St.  Paul, 
25  Minn.  331.  33  Am.  Rep.  470. 

Missouri.  Cannon  v.  St.  Joseph, 
67  Mo.  App.  367;  Sandy  v.  St. 
Joseph,  142  Mo.  App.  330.  126  S. 
W.  989;  Payne  v.  Kansas  City, 
etc.  R.  Co.,  112  Mo.  6,  20  S.  W. 
322,  17  L.  R.  A.  628;  Rychlicki 
V.  St.  Louis.  98  Mo.  497,  11  S.  W. 
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City.  2  Neb.  (Unoff.)  676,  89  N. 
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least  within  provisions  expressly  requiring  municipali- 
ties to  make  just  compensation  for  injuries  resulting 
from  the  constniction  of  public  improvements ; '"  and  in 
such  a  case  damages  can  be  recovered  only  in  the  man- 
ner provided  by  statute  and  not  in  an  action  of  tort." 
§  2710.     Same — liabili^  in  case  of  "negligence." 

If  a  municipality  is  negligent  in  the  construction  or 
improvement  of  its  streets,  thereby  causing  injury  from 
surface  waters,  the  municipality  is  undoubtedly  liable," 
As  to  just  when  a  public  improvement,  such  as  grading 
a  street,  ia  negligently  done,  no  rule  can  be  laid  down, 
although  in  some  states  the  courts  seem  inclined  to  evade 
the  rule  of  non-liability  by  ascribing  the  injury  to  negli- 
gence whenever  there  is  a  shadow  of  a  reason  for  declar- 
ing the  municipality  negligent. 

§  2711.     Same — collecting  surface  water  and  casting  it  in 
body  on  private  land. 

One  rule  in  regard  to  surface  waters  may  be  said  to 
be  well  settled.  It  is  an  exception  to  the  general  rule 
of  non -liability,  in  that  municipalities  are  held  liable 
where  they  collect  surface  water  by  an  artificial  channel, 

346;  Inm&n  t.  Tripp,  11  R.  I.  620,  way  Boro..  1*9  Pa.  St  S17,  !4  ML 
23  Am.  Rep.  520;  Winn  v.  Rut-  307;  Beltzboover  v.  GolUngs,  101 
land.  52  Vt.  <gl. Pa.  St.  293;  Benton  v.  Mllwanfcae, 
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land  of  a  private  person,  to  his  injury.** 
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tordivllle  v.  Bond,  96  Ind.  236; 
VtlparaEBO  t.  Spaeth,  166  Ind.  14, 
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Tliorntown  v.  Fugate,  21  Ind.  App. 
"'.  S2  N,  E.  763;  New  Albany  v. 
"»!■  3  Ind.  App.  321,  29  N.  E. 
"1;  Nflir  Albany  v.  Lines.  21  Ind. 
*Mi  m,  51  N.  E.  346:  Lebanon  v. 
''^iford,  13  Ind.  App.  384,  41  N. 
ES4»;  Cromer  v.  Loganaport,  38 
"1-  Anp,  fl«l.  78  N,  B.  1045. 

'"Wi.  Home  V.  Des  Motnes,  146 
'»•  W4, 125  N.  W.  846,  29  L.  R.  A, 

"*.  Kansas  City. 
-■*.  88. 


Maryland.  Hitch  Ins  v.  Frost- 
burg,  68  Md.  100,  11  AU.  326.  6 
Am.  St  Rep.  422. 

MaisachwelU.  Mannlns  v. 
Lowell,  130  Mass.  21. 

iHchigan.  McAsklll  v.  Hancock 
Tp.,  129  Mich.  74,  88  N.  W.  78. 
55  L,  R.  A.  738:  Rice  v.  Flint  City, 
67  Mich.  401,  34  N.  W.  719;  Ashley 
T.  Port  Huron,  35  Mich.  296,  24 
Am.  Rep.  652. 

Minneaota.  Robblns  v.  Will- 
mar.  71  Minn.  403,  73  N.  W.  1097; 
PoUmsnn  t.  Mankato,  45  Minn. 
457,  48  N.  W.  192;  Pye  t.  Mankato, 
30  Minn.  373,  31  N.  W.  863,  1  Am. 
St.  Rep.  671;  Boye  t.  Albert  Lea, 
74  Minn.  230,  76  N.  W.  1131; 
Kobe  r.  MInneapolU,  22  Minn.  159; 
Follman  v.  Mankato,  45  Minn.  457, 
48  N.  W.  192;  O'Brien  t.  SL  Paul, 
25  Minn.  331,  33  Am.  Rep.  470. 

iSiiaouTi.  Cannon  v.  St.  Joseph, 
67  Mo.  App.  367;  Sandy  v.  St. 
Joseph,  142  Mo.  App.  330,  126  S. 
W.  989;  Payne  v.  Kansas  City, 
etc.  R.  Co..  112  Mo.  6.  20  S.  W. 
322,  17  L.  R.  A.  628;  Rychllckl 
T.  St.  Louis,  98  Mo.  497.  11  S.  W. 
1001,  4  U  R.  A.  594,  14  Am.  St. 
Rep.  651. 

Nebraska.  Andrews  v.  Steele 
City.  2  Neb.  (Unoff.)  S76.  89  N. 
W,   739. 

Vev>  Hampshire.  Flanders  v. 
Franklin,  70  N.  H.  168.  47  Atl.  88. 

New  Jersey.  Soule  t.  Passaic, 
47  N.  J.  Eq.  28,  20  AU.  346;  West 
Orange  Tp.  v.  Field,  37  N,  J.  Eq. 
600,  46  Am.  Rep.  670;  Miller  v. 
MorrUtown,  47  N.  J.  Eq.  62,  20 
AU.  61. 

Wew  York.  Prime  t.  Tonkers, 
111  N.  Y.  106,  110,  84  N.  B.  671; 
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I.  Pabticuiax  STBcns  as  to  which  UABiLnr  extends. 

t.  PAKTICnLAB  PARTS  OF  BTREETB  TO  WHICH  UABILITT  EXTENDS. 

L  LiABiUTT  rtn  acts  of  others. 

>.  Who  MAT  soE. 

i.  Pabtiodlab  conditios  as  cause  or  ibjiirt. 

a.  In  general. 

b.  Driveway. 

c.  SUewalfe. 

d.  OTo»»walle. 

\,   DUTT   TO  aUABD   AND  WARN   AGAINST  DANGEB. 

t.  Notice  op  » 

>.   CONTEIBCTOBT    I 

I.  Proximate  causb. 
I.  Notice  of  accident. 


2719.  LlablUtr  In  Keneral. 

ST20.  Same — general  rule  applicable 
to  cities,  Tillages  and  Incor- 
porated municipalities. 

2731.  Same— minority  rule. 

2722.  Same— liability  aa  Imposed, 
limited  or  precluded  by  stat- 


2726.  Not    liable    unless    iw 

"reasonable"  care  ne« 

2727.  Prior  accidents  at  sas 

as   Bufflclent   to   sho' 

2728.  Duty  cannot  be  delegat 
'    shift  liability. 
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3.  PABTICULAB  PARTS  OF  8TBEET8  TO  WHICH  LIABIUTY  EXTENDS. 


Sees. 

2742.  "Width"  of  way  as  to  which 

duty  extends. 

2743.  Sidewalks. 

2744.  Same— sidewalks      partly      or 

wholly     outside     limits     of 
street 


Sees. 

2745.  Same — failure  to  construct  side- 

walks as  distinguished  from 
failure  to  repair. 

2746.  Space    between    driveway    and 

sidewalk. 

2747.  Crosswalks. 

2748.  Alleys. 

2749.  Bridges. 


4.  UABILmr  FOB  ACTS  OF  OTHERS. 

^50.  May  be  liable  for  acts  of  third  Sees. 

persona.  Sees, 

^dl.  Liability  for  negligence  of  licen-  2752.  Same — licenses  for  amusements, 

see.  shows  or  fireworks  in  streets. 


6.  WHO  MAY  SUE. 

^w.  iix    general. 

^W.  Right    to    sue    as    limited 
^  ••trayelers." 

^55.  Person    using    wrong    part    of 
street  or   for   improper   pur- 


to 


^56.  OfBcers  or  employees  of  munici- 

-_  I)ality. 

2J57.  Cl^  iidren. 

2758.  A.\xtomobilist8. 

«759.  31  cycle  and  tricycle  riders. 


Sees. 

2760.  Owner    of   animal    running   at 
large. 

2761.  Person  injured  in  front  of  own 
premises. 

2762.  Person  injured  while  violating 

the  law. 

2763.  Servants  of  third  persons  work- 

ing on  streets. 

2764.  Necessity  for  special  damage; 

rights  of  abutters. 


6.  PABTICITLAB  CONOmON  AS  CAUSE  OF  INJURY. 

a.  In  general. 
Sees. 


Sees. 

J7J5.  iK^troductory. 

tic     ^^^fects  in  plans. 

r-ll'  ^"t^tructions. 

Z'W.  Scune  —  obstructions     between 

-  driveway  and  sidewalk. 

Z769.  0;Kjenings,     excavations,     holes 

Z770.  Sxiow  and  ice. 

Z771.  ^jjcnring  objects. 

^''*-  *->«fects  outside  limits  of  street. 


2773.  Same — noises    or   acts    outside 

limits  of  highway. 

2774.  Openings  or  obstructions  close 

to  street 

2775.  Overhanging    and     falling    ob- 

jects. 

2776.  Same — falling  of  tree  or  limb. 

2777.  Same — structures    adjacent    to 

streets. 

2778.  Same — falling  objects  caused  by 

negligence  of  others. 


Sees. 
2779.  r 
2780. 


b.  Driveway. 


Sees, 
general.  2782.  Embankments. 

*S>enings,     holes,     excavations,      2783.  Objects  frightening  horses. 
^-,    ^^    etc  2784.  Snow  and  ice. 

2781.  Oljstructions. 


c.  Sidewalk. 
Sees. 

97«ft*  ^^^'^t^c'J^ar  defects  in  general. 
Vjvi'        ^P8  or  abrupt  slopes. 
2787.  Oi)8tructions. 


Sees. 

2788.  Excavations  and  openings. 

2789.  Ice  and  snow. 
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8710.  CrosBwalkB  compared  with  side- 
walks. 

2791.  What  detects  actionable  In  gen- 
waL 


2792.  Same— defects  In  conatruclbm. 

2793.  Holes  and  excaratlona. 

2794.  Snow  and  Ice. 


7.   DUTY  TO  QUABD  AHa  WABN   AOAIKSI  DAKQEB. 


279E.  General  rule. 

2796.  Same — dangers  created  by  third 

persona. 

2797.  Same — guards  regulred  by  ordi- 

nance. 
279S.  Same— statutory  proTlslons. 

2799.  Application  of  rule  to  particular 

dangers. 

2800.  Same — decllTltlea  and  embank- 

ments. 


Sees. 

2801.  Same — persons  coming  on  street 

from     prlrate     property    or 
way. 

2802.  Guards  erected   by   third  per* 

sons. 

2803.  Guards  closing  street  tor  travel.' 

2804.  Sufficiency  of  guards  or  warn- 

ing. 

2805.  Duty  as  a  continuing  one;  effect 

of  removal  of  guards. 

2806.  Duty  to  light  streets. 


8.  HOTTCK  or  DSTEora. 


2807.  Necessity  for. 

2808.  Same — notice      not      necessary 

where     original     negligence 
that  of  municipality. 
2S09.  Same — where     original     negli- 
gence that  of  licensee. 

2810.  Notice  to  particular  persons  as 

Imputed  to   municipality. 

2811.  Actual  notice. 


Sees. 

2813.  Constructive  notice. 
2SI4.  Same — constructive  notice  baaed 
on  length  of  time. 

2815.  Same — latent  deftcts. 

2816.  Same — notice  of  one  or  general 

defect  as  notice  of  other  or 
special  defects. 

2817.  Rules  as  to  notice  applied  to 

snow  and  ice. 
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10.  FBOZIMATB  CAU8K. 


Sees. 

2S42.  Introductory. 

2843.  Defect  in  street  must  be  proxi- 

mate cause. 

2844.  Same — obstruction  as  proximate 

cause  where  obstructive  char- 
acter not  cause. 

2845.  Concurring     and     Intervening 

causes;  defect  in  street  need 
not  be  sole  cause. 

2846.  Same— Massachusetts  rule. 

2847.  Same — proximate     cause     not 

always  immediate  cause. 

2848.  Same — act  of  injured  person  as 

concurring  cause. 


Sees. 

2849.  Same — ^where  concurring  cause 

act  of  third  person. 

2850.  Same — ^where    exact    cause    in 

doubt 

2851.  Same — application  of  rule  where 

concurring  cause  is  slippery 
condition,  snow»  ice,  etc. 

2852.  Same — ^intervening  causes. 

2853.  Same— injury  as  result  of  negli- 

gence as  test 

2854.  Same — runaway  horse  as  proxi- 

mate cause. 


11.  KOnCX  OF  ACCIDSNT. 


Sect. 

2^5.  In  general. 


1.      OENEBAL.  BULES. 

I  2719.    LiabiUty  in  general. 

As  mentioned  in  a  prior  volume,  during  the  early  periods 
Of  English  history  highways  were  laid  out  and  constructed 
^irectly  by  the  government.     The  government  assumed  the 
immediate  and  sole  management  of  them,  and  this  was  rec- 
ognized as  an  essential  governmental  function.    In  this  coun- 
try the  control  of  highways  is  primarily  a  state  duty.    They 
«re  everywhere  maintained  for  the  use  of  the  public  at  large.^ 
Trhe  construction,  maintenance  and  repair,  and  almost  exclu- 
mive  control  of  highwavs,  has  been  delegated  by  the  state  to 
its  municipal  corporations,  and  ordinarily  they  are  invested 
with  adequate  power  to  perform  properly  such  duties ;  ^  and 
municipal  corporations  proper  are  liable,  at  common  law,  for 
injuries  resulting  from  their  negligence  in  regard  to  the  con- 
struction and  care  of  streets,  in  most  states,®  although  the 
contrary  rule  prevails  in  the  New  England  states  and  a  few 
others.^    However,  statutes  now  impose  liability  in  most  of 
the  latter  class  of  states,*  although  in  a  few  states  there  is  no 
liability  of  any  kind  for  defective  streets.® 

But  a  distinction  is  drawn  between  the  liability  of  munici- 
pal corporations  and  that  of  gi^asi-municipal  corporations. 
•The  latter,  such  as  counties,  towns,  and  the  like,  are  held  not 
liable,  at  common  law,  for  injuries  resulting  from  defective 
highways,  even  in  those  states  which  hold  that  there  is  a 


L    S  227,  ante,  vol.  1. 

2.  S  228,  ante,  vol.  1. 

3.  S  2720,  post. 


4.  9  2721,  post. 

5.  9  2722,  post, 

6.  S  2723,  post. 


Municipal  Coepobations. 


§2720 


common  law  liability  imposed  on  municipal  corporations 
proper,  with  a  few  exceptions.  The  reason  for  the  distinc- 
tion between  municipal  corporations  and  guas  t-munieipal  cor- 
porations, in  this  respect,  has  never  been  satisfactorily  ex- 
plained.' However,  even  as  to  such  gutist-corporations,  lia- 
bility is  now  generally  imposed  by  statute  on  coonties  and 
towns. 

§  2720.  Same — general  rule  applicable  to  cities,  villages  and 
incorporated  municipalities. 
Usually  cities,  villages  and  other  incorporated  municipal- 
ities, have  conferred  upon  them  extensive  powers  in  the  man- 
agement of  their  highways,  streets,  bridges,  alleys  and  side- 
walks, and  adequate  means  to  keep  them  in  a  reasonably  safe 
condition  for  use  in  the  usual  mode  by  travelers ;  and  hence, 
in  most  states,  independent  of  statute,  they  are  held  liable  to 
private  action  for  special  injuries  resulting  from  defects  or 
obstructions  in  the  streets  or  sidewalks.*    The  liability  exists 


7.  What  are  guasf-munlclpalltlea, 
i  111,  et  aeg.,  ante,  vol.  1. 

New  England  town  contrasted  with 
municipal   corporation,    i    115,   ante, 

In  Maryland  and  Pennsylvania 
towns  are  liable,  at  common  law,  and 
also  to  a  very  limited  extent  In 
Iowa. 

8.  Alabama.  Birmingham  v.  Gor- 
don. IGT  Ala.  334,  52  So.  430;  Albrit- 
tin  V.  Huntsrllte,  60  Ala.  486,  31  Am. 
Rep.  48;  Smoot  v.  Wetumpka,  24 
Ala.  112- 


Indiana.  Newcastle  t.  Orubba,  171 
Ind.  482,  86  N.  B.  767;  ShreTC  T.  PL 
Wayne  (lad.  1911),  96  N.  E.  7;  Boa- 
well  v.  Wakley,  149  Ind.  64,  48  N.  B. 
637;  Indianapolis  t.  Doherty,  71  Ind. 
6:  Indianapolis  v.  Shoenlg  (Ind.  App. 
1911).  95  N.  E,  324;  KvanaTllla  v. 
Prazer,  24  Ind.  App.  628.  66  N.  E. 
729  (defense  that,  under  statute,  cltr 
lacked  power  to  make  repairs). 

Joico.  Lamb  v.  Cedar  Rapids,  108 
la.  629.  79  N,  W.  366;  Collins  t.  Coun- 
cil Bluffs.  32  la.  324,  327.  7  Am.  Rep. 


200. 
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regardless  of  the  size  of  the  municipality,  and  applies  even 
though  the  population  is  only  a  few  hundred.®    However,  there 


Minn.  196,  39  N.  W.  97;  KeUogg  v. 
JanesTlUe,  34  Minn.  132.  24  N.  W. 
359 ;  Shartle  y.  Minneapolis,  17  Minn. 
308. 

MiMouri,  Carthage  y.  Garner,  209 
Mo.  688,  108  S.  W.  521;  Warren  y. 
Independence,  163  Mo.  593,  55  S.  W. 
227;  Vogelgesang  y.  St  Louis,  139 
Mo.  127,  40  S.  W.  653;  Pranke  y.  St. 
Louis,  110  Mo.  516,  19  S.  W.  938; 
Bowie  y.  Kansas  City,  51  Mo.  454; 
Smith  y.  St.  Joseph,  45  Mo.  449;  Tur- 
ner y.  Southwest  Missouri  R.  Co., 
138  Mo.  App.  143, 120  S.  W.  128. 

Montana,  May  y.  Anaconda,  26 
Mont  140,  66  Pac.  759;  Snook  y.  Ana- 
conda, 26  Mont  128,  66  Pac.  756. 

yebraska.  Goodrich  y.  Uniyersity 
Place,  80  Neb.  774,  115  N.  W.  638  (re- 
viewing and  explaining,  at  length, 
earlier  cases,  including  Goddard  y. 
Lincoln,  69  Neb.  594,  96  N.  W.  273) ; 
Lincoln  y.  O'Brien,  56  Neb.  761,  77  N. 
W.  76;  Omaha  y.  Olmstead,  5  Neb. 
446. 

Nevada.  See  Barnes  y.  Carson 
(Nev.  1910).  110  Pac.  3;  McDonough 
V.  Virginia  City.  6  Ney.  90. 

New  York.  Pomfrey  y.  Saratoga 
Springs,  104  N.  Y.  459,  11  N.  E.  43 
(same  rule  applies  to  incorporated 
Tillages  as  to  cities).  Hines  y.  Liock- 
port,  60  N.  Y.  236;  Requa  y.  Roches- 
ter. 45  N.  Y.  129,  6  Am.  Rep.  52; 
Dayenport  y.  Ruckman.  37  N.  Y.  568; 
Barton  y.  Syracuse,  36  N.  Y.  54; 
Conrad  y.  Ithaca,  16  N.  Y.  158;  Hut- 
■on  V.  New  York,  9  N.  Y.  163,  59  Am. 
Dec.  526. 

North  Carolina.  Neal  y.  Marion, 
129  N.  C.  345,  40  S.  E.  116;  Meares  v. 
WUmlngton,  9  Ired.  (31  N.  C.)  73, 
49  Am.  Dec.  412. 

North  Dakota.  Ludlow  v.  Fargo, 
3  N.  D.  485.  57  N.  W.  506. 

Ohio.  Dayton  y.  Taylor's  Adm'r, 
62  Ohio  St  11.  56  N.  E.  480;  Farrelly 
T.  Cincinnati,  3  Ohio  Dec.  115. 

Oklahoma.  Guthrie  y.  Swan,  5 
Okla.  779,  51  Pac.  562. 

Oregon.  Batdorff  y.  Oregon  City, 
100  Ore.  402,  100  Pac.  937;  Sheri- 
dan y.  Salem,  14  Ore.  328,  12  Pac.  925, 
influenced,  in  part  at  least,  by  stat- 
ute. 

Pennsylvania.  Norbeck  y.  Phila- 
delphia, 224  Pa.  30,  73  Atl.  179; 
Bucher  y.  Sunbury  Borough,  216  Pa. 


89,  64  Atl.  906;  Erie  y.  Schwingle,  22 
Pa.  384,  60  Am.  Dec.  87;  Brown  y. 
Towanda,  24  Pa.  Super.  Ct.  378. 

Tennessee.  See  WUliams  y.  Tax- 
ing Dist,  16  Lea  (84  Tenn.),  531 
(taxing  district  held  not  liable). 

Texas.  Baugus  y.  Atlanta,  74  Tex. 
629.  12  S.  W.  750;  Klein  y.  DaUas,  71 
Tex.  280.  8  S.  W.  90;  Galyeston  y. 
Posnainsky,  62  Tex.  118;  Galyeston 
V.  Barbour,  62  Tex.  172;  HaskeU  y. 
Barker  (Tex.  Ciy.  App.),  134  S.  W. 
833. 

Contra,  Nayasota  y.  Pearce,  46  Tex. 
525.  26  Am.  Rep.  279. 

Utah.  Morris  y.  Salt  Lake  City,  35 
Utah,  474,  101  Pac.  373.  See  also 
Herndon  y.  Salt  Lake  City,  34  Utah, 
65,  95  Pac.  646. 

Virginia.  Gordon  y.  Richmond,  83 
Va.  436,  2  S.  E.  727;  Clark  y.  Rich- 
mond.  83  Va.  355,  5  S.  E.  369.  5  Am. 
St  Rep.  281;  Richmond  y.  Long's 
Admr,  17  Grat  375,  94  Am.  Dec. 
461. 

Washington.  Hewitt  y.  Seattle,  62 
Wash.  377,  113  Pac.  1084;  Shearer  y. 
Buckley,  31  Wash.  370,  72  Pac.  76; 
Peterson  v.  Seattle,  40  Wash.  33,  82 
Pac.  141;  Lorence  y.  EUensburgh,  13 
Wash.  341,  43  Pac.  20,  52  Am.  St 
Rep.  42;  Sutton  y.  Snohomish,  11 
Wash.  24,  39  Pac.  273,  48  Am.  St  Rep. 
847;  Saylor  y.  Montesano,  11  Wash. 
328,  39  Pac.  653. 

West  Virginia.  Gibson  y.  Hunting- 
ton, 38  W.  Va.  177,  18  S.  E.  447.  22 
L.  R.  A.  561,  45  Am.  St  Rep.  853; 
Wilson  V.  Wheeling,  19  W.  Va.  323, 
42  Am.  Rep.  780. 

United  States.  New  York  City  y. 
Sheffield,  71  U.  S.  189,  18  L.  Ed.  416; 
Chicago  V.  Robbins,  67  U.  S.  418,  17 
Ij.  Ed.  298;  Jacksonville  v.  Smith,  78 
Fed.  292,  24  C.  C.  A.  97;  Delger  y. 
St  Paul.  14  Fed.  567;  Weightman  y. 
Washington.  1  Black  (U.  S.),  39,  17 
L.  Ed.  52. 

The  fact  that  a  municipality  can- 
not enforce  penalties  against  abut- 
ters failing  to  remove  dangerous  ob- 
structions to  travel  does  not  absolve 
it  from  the  performance  of  its  duty 
to  keep  the  streets  reasonably  safe 
for  travel.  Barker  v.  Jefferson,  155 
Mo.  App.  390,  137  S.  W.  10. 

9.  Eudora  v.  Miller,  30  Kan.  494, 
2  Pac.  685. 
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is  no  legal  liability  for  failure  to  furnish  streeta  for  uae," 
This  rule  is  said  to  be  founded  upon  an  "illoG^cal  excep- 
tion" to  the  general  rule  of  the  common  law  prohibiting  ac- 
tions against  municipalities  for  negligence  in  the  discharge 
of  duties  imposed  upon  them  for  the  sole  benefit  of  the  pub- 
lie  and  from  which  they  derive  no  compensation  or  benefit  in 
their  corporate  capacity.^*  It  is  obvious  that  the  obligation, 
so  far  as  travelers  are  concerned,  is  one  of  a  public  character, 
fulfilled,  not  for  pecuniary  profit  or  private  corporate  advan- 
tage, but  exercised  as  a  purely  governmental  function.  ' '  Tbe 
liability,"  remarked  the  supreme  court  of  Missouri,  "it  is 
generally  said,  arises  by  implication  from  the  nature  of  the 
subject  and  the  vast  powers  conferred  upon  such  corpora- 
tions, including  the  exclusive  control  of  the  streets."'*  But 
the  additional  reason  Is  presented  in  Missouri  and  some  other 
states  that  the  making  and  improving  of  the  streets  by  a  <aty 
and  keeping  them  in  repair  is  a  ministerial  function  and  re- 
lates to  corporate  interests  onlj/.^*    Further,  the  ground  set 


VlllagM  are  liable  the  same  as 
cltiea,  Wahoo  v.  Reeder,  27  Neb,  770, 
43  N.  W.  1146. 

What  coQBtltutes  actionable  defects 
In  sfdewalkB  In  a  amalJ  vUlage  con- 
taining only  a  lew  hundred  people  in 
a  QueBtlon  of  fact  tor  the  Jury;  and  It 
cannot  be  aaid  ae  a  matter  of  law, 
that  a  municipality,  becauae  of  Its 
small  population  Is  not  liable  tor  de- 
fects. Graham  t.  Oxford,  105  la.  705, 
707,  75  N.  W.  *73. 

10.    "It  la  argued  that  the  way  used 


12.  Klley  v.  Kansas  City.  87  Ho. 
103,  107;  Halpln  v.  Kansas  City,  7S 
Mo.  336;  Russell  y.  Columbia,  74  Ho. 
480;  Welch  v.  St.  Louis,  73  Ho.  71; 
BsBsett  T.  St.  Joseph,  53  Ho.  SBO,  14 

Am.  Rep.  446. 

"Varlou*  theories  have  been  ad- 
vanced to  support  this  liability.  Thus 
it  has  been  often  eald  that  when  a 
municipal  corporation  accepts  a  char- 
ter, by  which  It  acquires  special 
powere  and  privileges  in  return  for 
Its  assumption  of  some  of  the  duties 
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forth  for  holding  the  municipality  liable,  in  many  cases,  is 
that  the  duty  to  repair  the  streets  was  specially  imposed  on 
the^  municipality  by  statute  or  charter,^*  but  in  those  states 
which  deny  municipal  liabUity  the  fact  that  the  municipality 
is  expressly  required  to  repair  its  streets  is  deemed  imma- 
terial ;  ^*  and  it  is  expressly  held  in  some  states  that  in  order 
to  make  a  municipality  liable  for  failure  to  repair  streets,  it 
is  not  necessary  that  the  duty  to  repair  streets  be  expressly 
imposed  on  the  municipality  but  it  is  suflScient  that  permis- 
sive power  over  the  streets  be  granted,^®  So  liability  for  dam- 
ages is  sometimes  placed  on  the  ground  that  exclusive  control 
of  the  streets  is  granted  the  municipality  by  the  legislature,^^ 
or  that  the  statutory  duty  of  keeping  streets  in  repair  and 
free  from  obstructions  is  a  mandatory  and  not  a  discretion- 
ary duty."  And  in  New  York,  it  is  said  that  the  ground  is 
that  the  municipality  is  acting  in  the  discharge  of  a  special 
power  granted  to  it  by  the  legislature,  in  the  exercise  of 
which  it  is  a  legal  individual,  as  distinguished  from  the  exer- 
cise of  governmental  functions.^® 

One  learned  author  contends  that  the  reason  is  found  in  the 
fact  that  **the  duty  to  keep  the  streets  in  repair  is  a  munici- 
pal duty  in  regard  to  property  rights  which  rests  upon  the 
corporation  as  an  independent  member  of  society,  and  the 
rights  of  others  are  infringed  if  their  action  for  damage  for 
its  breach  is  taken  from  them  by  the  courts. ' '  ^^    This  reason 
can  hardly  be  accepted.    Courts  everywhere  decline  to  rec- 
ognize  that   the   city  possesses  any  property  rights  in  the 
streets,  although  they  may  be  a  source  of  profit  to  the  munic- 
ipality.   The  interest  is  exclusively  publici  juris,  and  is  in  any 
respect  wholly  unlike  property  of  the  private  corporation 


14.  Alabama.  Selma  y.  Perkins, 
68  Ala.  145. 

Indiana,  Gribben  y.  Franklin  (Ind. 
Ifll).  94  N.  B.  757;  Touhey  y.  De- 
catur (Ind.  1911),  93  N.  E.  540. 

Louisiana.  O'Neill  y.  New  Orleans, 
30  La.  Ann.  220,  31  Am.  Rep.  221. 

Missouri,  Maus  y.  Springfield,  101 
Mo.  613,  14  S.  W.  630,  20  Am.  St.  Rep. 
634. 

Ohio.  Eyans  y.  Cincinnati,  1  Ohio 
Dec.  462. 

Oregon.  Farquar  y.  Roseburg,  18 
Ore.  271,  22  Pac.  1103, 17  Am.  St.  Rep. 
782. 

West  Tirginia,  Griffin  y.  Williams- 
town,  6  W.  Va.  312. 


United  States,  Cleyeland  y.  King, 
132  U.  S.  295,  10  Sup.  Ct.  90,  33  L. 
Ed.  334. 

15.  Arnold  y.  San  Jose,  81  Cal. 
618,  22  Pac.  877;  Roberts  v.  Detroit, 
102  Mich.  64,  60  N.  W.  450,  27  L.  R. 
A.  572. 

16.  Bessemer  y.  Carroll,  154  Ala. 
506.  45  So.  419. 

17.  Carson  y.  Genesee,  9  Idaho, 
244,  74  Pac.  862,  108  Am.  St.  Rep. 
127;  Schigley  y.  Waseca,  106  Minn. 
94,  118  N.  W.  259. . 

18.  Parmenter  y.  Marion,  113  la. 
297.  85  N.  W.  90. 

19.  Missano  y.  New  York,  160  N. 
Y.  123,  129,  54  N.  E.  744. 

20.  Jones,  Neg.  Munic.  Corp.,  9  58. 
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which  is  held  for  its  own  benefit  and  used  for  its  private  gain 
and  advantage." 

In  many  states  the  fee  of  the  street  ia  in  the  abntting  prop- 
erty owner,  the  public  only  possessing  a  mere  easement 
therein,  which  is  committed  to  the  gnardianship  of  tiie  city 
as  a  public  trust.'*  Where,  as  in  some  states,  the  fee  is 
vested  in  the  municipality,  it  is  so  vested  in  trust  for  the  pub- 
lic. If  the  control  and  preservation  of  the  rights  of  the  pub- 
lic in  the  street  on  the  part  of  the  municipal  corporation  is 
to  be  regarded  as  in  the  nature  of  managing  property,  munici- 
pal liability  logically  follows  where  damages  result  because 
of  negligence  in  this  respect.  Although  the  courts  have  ex- 
perienced much  difficulty  in  ascertaining  a  logical  ground 
upon  which  to  hn^o  thr  doetrinp  of  implipd  liability  of  char- 
tered cities,  wlien  at  tlip  same  time  it  is  denied  as  respect 
counties,  townsbipg  and  towns  without  charters,  and  also  de- 
nied in  other  matters  wherein  the  municijtal  corporation 
proper  is  charged  with  duties  relating  to  governmental  af- 
fairs, yet  whatever  may  be  the  tnie  ground  the  law  in  most 
states  establishes  the  liability.  The  fact  alone  that  the  doc- 
trine may  be  conceded  to  be  exceptional  does  not  prove  that 
it  is  un,iust.  /(  is  fullif  vindicated  by  the  decisions  and  has 
found  a  firm  place  as  a  sound  and  wholesome  rule  of  law  in 
American  jurisprudence. 

§  2721.     Same — minority  rule. 

The  New  Entrlaud  commonwealths  and  a  few  other  states 
deny  all  liability,  unless  imposed  by  statute,  because  it  is  re- 
garded as  merely  "the  neglect  of  a  public  duty  imposed  upon 
■town  or  city)  by  law  for  the  benefit  of  the  public,  and 
i>f  which  the  corporation  receives  no 
"^  '  i^'dtly  supported  by  Chief 

—  --  where 


f 
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iield  that  the  municipality  is  not  liable  for  defective  streets, 
Skt  common  law,  in  Arkansas,^*  California,^^  Connecticut,^® 
JVfaine,^^  Massachusetts,^®  Michigan,^^  New  Jersey,*^^  Rhode 
Island,^^  South  Carolina,^^  ^nd  Vermont.^^  In  New  Hamp- 
shire, this  rule  of  non-liability  was  recognized  at  an  early  day, 
as  to  towns,^^  but  was  afterwards  denied  even  as  to  towns,®** 
sJthough  it  has  been  held  many  times  since,  in  that  state,  that 
the  only  liability  of  municipalities  for  injuries  from  defective 
biighways  is  that  imposed  by  statute.^®  In  Wisconsin  the  rule 
of  non-liability  also  prevails.'^'^  But  even  in  some  of  these 
states  denjdng  liability,  it  has  been  held  that  if  the  *  *  sole  and 
exclusive  authority"  to  ** repair"  and  ** maintain"  the  high- 
-^vays  in  a  municipality  is  given  to  a  board  therein,  although 
the  statute  does  not  in  express  terms  impose  on  the  munici- 
pality a  liability  for  defective  highways,  the  municipality  is 
liable  for  such  defects,  especially  where  the  statute  has  been 
practically  construed  in  that  way  for  many  years.*® 


24.  Ft.  Smith  v.  York,  52  Ark.  84, 
12  S.  W.  157;  Arkadelphia  v.  Wind- 
ham. 49  Ark.  139,  4  S.  W.  450,  4  Am. 
St.  Rep.  32. 

25.  Arnold  v.  San  Jose,  81  Cal. 
C18.  22  Pac.  877;  Tranter  v.  Sacra- 
mento, 61  Cal.  271;  Winblgler  v.  Log 
Jlngeles,  45  Cal.  36;  Taylor  v.  Man- 
eon,  9  Cal.  App.  382,  99  Pac.  410. 

26.  Colwell  V.  Waterbury,  74  Conn. 
568.  573,  51  Atl.  530,  57  L.  R.  A.  218; 
Hewison  v.  New  Haven,  37  Conn. 
476. 

Compare,  however,  Jones  v.  New 
Haven,  34  Conn.  1,  13,  where  the 
court  distinguishes  between  public 
duties  imposed  upon  a  quasi  corpora- 
tion without  its  consent,  and  where 
such  a  corporation  voluntarily  con- 
tracts for  a  consideration  to  dis- 
charge the  duty  in  question. 

27.  Huntington  v.  Calais,  105  Me. 
144,   73  Atl.   829. 

28.  Re  Opinion  of  Justices.  208 
Mass.  625,  96  N.  E.  930;  Hill  v.  Bos- 
ton, 122  Mass.  344,  379.  23  Am.  Rep. 
332,  6  Am.  A  Eng.  Cor.  Cas.  54; 
Oliver  v.  Worcester,  102  Mass.  499; 
Barry  v.  Lowell,  8  Allen  (Mass.), 
127. 

29.  McEvoy  v.  Sault  Ste.  Marie, 
136  Mich.  172,  98  N.  W.  1006;  Lynch 
V.  Hubbard,  101  Mich.  43.  59  N.  W. 
443;  Roberts  v.  Detroit,  102  Mich.  64, 
60  N.  W.  450,  27  L.  R.  A.  572;  Face 
?  Ionia,  90  Mich.  104,  51  N.  W.  184; 
McCutcheon  ▼.  Homer,  43  Mich.  483, 


5  N.  W.  668,  38  Am.  Rep.  212;  Detroit 
V.  Blackebey,  21  Mich.  84,  4  Am.  Rep. 
450. 

30.  Carter  v.  Rahway,  55  N.  J.  L. 
177,  26  Atl.  96,  aff'd  in  57  N.  J.  L. 
196;  Pray  v.  Jersey  City.  32  N.  J.  L. 
394. 

31.  Taylor  v.  Peckham,  8  R.  I. 
S49.  5  Am.  Rep.  578,  where  it  is  said: 
"This  liability  is  one  created  by 
statute  and  can  not  be  enlarged  by 
courts  beyond  the  scope  and  inten- 
tion of  the  statute." 

32.  Young  V.  Charleston,  20  S.  C. 
116,   47   Am.   Rep.   827. 

33.  Hyde  v.  Jamaica,  27  Vt.  443, 
457. 

At  any  event,  in  Vermont,  an  in- 
corporated village  is  not  liable  for 
an  injury  from  a  defective  street 
where  the  duty  of  keeping  the  streets 
in  repair  is  not  imposed  upon  the 
municipality.  Parker  v.  Rutland,  56 
Vt.  224. 

34.  Farnum  v.  Concord,  2  N.  H. 
392. 

35.  Wheeler  v.  Troy,  20  N.  H.  77. 

36.  Wilder  v.  Concord,  72  N.  H. 
259.  56  Atl.  193. 

37.  Morrison  v.  Eau  Claire,  115 
Wis.  538.  542,  92  N.  W.  280;  Daniels 
V.  Racine.  98  Wis.  649.  651,  74  N.  W. 
553. 

Compare  Cook  v.  Milwaukee,  24 
Wis.  270,  1  Am.  Rep.  183. 

38.  Hall  V.  Norwalk,  65  Conn. 
310,  315,  32  Atl.  400. 
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However,  in  nearly  all  of  these  states,  liability  is  now  im- 
posed by  statute,  and  hence  there  can  be  no  recovery  except 
as  provided  for  by  statute." 

§  2722.    Same— liability  as  imposed,  limited  or  precluded  by 
statutes. 

Statutes  relating  to  liability  for  defective  streets  are  of 
two  classes,  the  one  class  imposing  liability  in  states  where  no 
liability  exists  at  common  law,  and  the  other  class  being 
merely  a  reiteration,  extension  or  limitation  of  the  common 
law  liability  in  states  where  it  is  held  that  there  is  a 
common  law  liability.  Taking  up  the  former  class  first,  the 
situation  is  that  in  Connecticut,  Maine,  Massachusetts,  S^chi- 
gan,  New  Hampshire,  New  Jersey,  Khode  Island,  Soutii  Caro- 
una,  Vermont,  and  Wisconsin,  no  liability  exists  except  in  so 
far  as  imposed  by  statute  *"  or  charter  provision.*^  It  will  be 
noticed  that  in  this  list  of  states  the  New  England  states  are 
unanimous  in  their  opposition  to  the  general  rule  that  a  com- 
mon law  liability  exists  for  defective  streets,  and  that  only 
six  other  states  so  hold,  including  Arkansas  and  California. 

These  statutes  creating  liability  differ  more  or  less  in 
phraseology,  and  generally  are  not  quite  as  comprehensive 
as  the  common  law  liability  is  construed  to  be  in  other  states. 
Moreover,  these  statutes  are  strictly  construed,*^  and  the  lia- 
bility cannot  be  assumed  by  contract.**  On  the  other  hand, 
the  liability  created  by  statute  cannot  be  limited  by  implica- 
tion.** 
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In  Connecticut,  the  statute  reads:  **Any  person  injured 
in  person  or  property  by  means  of  a  defective  road  or  bridge 
may  recover  damages  from  the  party  bound  to  keep  it  in  re- 


"45 


pair, 

In  Maine,  the  statute  creates  liability  for  injuries  received 
*  *  through  any  defect  or  want  of  repair  or  suflScient  railing,  in 
any  highway,  townway,  causeway  or  bridge,'*  provided  the 
municipality  had  twenty-four  hours  actual  notice  of  the  defect 
or  want  of  repair,  and  provided  the  person  injured,  if  he  had 
prior  notice  of  the  defect  or  want  of  repair,  had  notified  one 
of  the  municipal  oflBicers  thereof.*® 

In  Massachusetts  J  liability  is  imposed  for  injuries  by  rea- 
son **of  a  defect  or  a  want  of  repair  or  a  want  of  a  sufficient 
railing  in  or  upon  a  way,  causeway  or  bridge.''*^ 

The  Michigan  statute  imposes  liability  for  injuries  from 
failure  to  keep  highways,  streets,  bridges,  sidewalks,  cross- 
walks and  culverts  '*in  reasonable  repair,  and  in  condition 
reasonably  safe  and  fit  for  travel. ' '  *® 


46.  Gen.  St  Conn.  1902,  §  2020; 
Hillyer  ▼.  Wlnsted.  77  Conn.  304,  308, 
59  Aa  40;  HaU  v.  Norwalk,  65  Conn. 
310,  32  Aa  400. 

Defect  in  plan  not  within  statute. 
Hoyt  ▼.  Danbury.  69  Conn.  341,  351, 
37  Atl.  1061. 

46.  Rev.  St  Me.  1903,  c.  23,  S  76. 
Maine  statutes  are  held  to  apply 

both  to  obstructions  placed  upon  high- 
ways and  to  defects  inherent  in  the 
structure  of  the  highway.  Davis  v. 
Bangor,  42  Me.  522,  627. 

But  since  the  statute  imposes  lia- 
bUity  for  injuries  resulting  from  any 
"defect  or  xoant  of  repair"  It  is  held 
that  a  tree  on  a  wagon,  standing  in 
a  street  in  charge  of  a  driver,  is  not 
within  the  statute.  Davis  v.  Bangor, 
42  Me.   522. 

47.  Rev.  Laws  Mass.  1902,  c.  51, 
If   17.  18. 

Massachusetts  statute  relates  only 
to  ways  "opened  and  dedicated  to 
public  use;"  and  does  not  include 
road  laid  out  by  park  commissioners 
across  private  land.  Jones  v.  Bos- 
ton, 201  Mass.  267,  87  N.  E.  589. 

Narrowness  and  crookedness  of 
highway,  where  cause  of  injury,  is 
not  actionable.  Smith  v.  Wakefield, 
105  Mass.  473. 

48.  Comp.  Laws  Mich.  1897,  §S 
3441-3445;  Campbell  v.  Kalamazoo,  80 
Mich.  665»  45  N.  W.  652;  Alexander 
V.  Big  Rapids,  70  Mich.  224,  38  N.  W. 
227;    Grand    Rapids  v.   Wyman,  46 


Mich.  516,  9  N.  W.  833;  Burnham  v. 
Byron  Tp.,  46  Mich.  555,  9  N.  W.  851. 

Michigan  statutes  apply  only  to 
streets  open  for  public  travel,  and 
not  to  streets  which  are  in  course  of 
being  graded  and  paved,  and  from 
which  the  public  are  excluded.  -South- 
well V.  Detroit,  74  Mich.  438,  443,  42 
N.  W.  118. 

Statute  in  Michigan  Imposes  no  lia- 
bility for  injuries  to  abutting  lands. 
Tatman  v.  Benton  Harbor,  115  Mich. 
695,  74  N.  W.  187. 

Michigan  statute,  under  rule  of 
strict  construction,  does  not  confer 
right  to  recover  for  an  injury  result- 
ing from  the  falling  of  a  dead  limb 
from  a  live  tree  in  the  street.  Miller 
V.  Detroit,  156  Mich.  630,  121  N.  W. 
490. 

Statute  authorizing  a  recovery  of 
damages  for  injuries  to  horses  or 
other  animals  or  any  cart,  carriage 
or  vehicle  or  **other  property"  is  not 
inclusive,  but  the  words  "other  prop- 
erty" mean  things  of  a  like  kind  as 
those  specifically  enumerated.  Rob- 
erts V.  Detroit,  102  Mich.  64,  60  N. 
W.  450,  27  L.  R.  A.  572. 

Charter  provisions  expressly  pro- 
viding that  the  municipality  shall  not 
be  liable  for  certain  defects  relating 
to  its  streets  prevail  over  a  general 
statute  imposing  liability  in  such 
cases.  Maclam  v.  Marquette,  148 
Mich.  480,  111  N.  W.  1079. 
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In  New  Hampshire,  towns  are  liable  for  "damages  to  any 
person,  his  team  or  carriage,  traveling  upon  a  bri_dge,  culvert, 
or  slniceway,  or  dangerous  embankments  and  defective  rail- 
ings, upon  any  highway,  by  reason  of  any  obstruction,  defect, 
insufficiency  or  want  of  repair,  of  such  bridge,  culvert,  or 
sluiceway,  or  dangerous  embankments  and  defective  rail- 
ways, which  renders  it  unsuitable  for  the  travel  thereon,"" 
This  statute,  it  would  seem, — execept  as  to  bridges,  culverts 
and  sluiceways, — limits  liability  to  "dangerous  embank- 
ments and  defective  railings;"  and  the  word  towns  is  used 
as  applicable  to  all  munioipal  corporations  as  well. 

In  New  Jersey,  it  is  held  that  there  is  no  common  law  lia- 
bility, and  a  statute  imposing  liability  for  injuries  on  roads 
"in  any  of  the  townships  of  this  state"  has  been  held  not  ap- 
plicable to  streets  in  a  municipality,""  and  no  other  or  later 
statute  has  been  found,  after  careful  search,  imposing  any 
liability  on  muncipalities  for  defective  streets. 

In  Rhode  Island,  the  statute  creates  liability  to  all  persona 
who  may  in  any  wise  suffer  injury  to  their  persons  or  prop- 
erty" by  reason  of  the  neglect  to  keep  highways  and  bridges 
in  good  repair.*' 

The  South  Carolina  statiite^''^  is  very  broad  in  its  scope, 
applies  to  damages  to  property  as  well  as  to  person,  and  in- 
cludes not  only  defects  in  any  public  way  but  also  makes  the 
municipality  liable  for  injuries  received  "by  reason  of  defect 
or  mismanagement  of  anything  under  control  of  the  corpora- 
tion" within  the  limits  of  the  municipality.  This  latter 
clause  has  been  held  broad  enough  to  include  mismanagement 
uUrr  uiiilrr  cuutnil  of  the  municinalitv 


§  2722        Dbfbctivb  Stbebts  :  Municipal  Liability. 


5597 


In  Vermont,  municipalities  are  made  liable  only  in  case  of 
**the  insuflBciency  or  want  of  repair  of  a  bridge  or  culvert/^  ^^ 
and  hence  there  is  no  other  liability  in  that  state  at  present 
for  defective  streets  although  such  a  liability  existed  under 
earlier  statutes. 

The  Wisconsin  statute  imposes  liability  for  injuries  to  per- 
son or  property  **by  reason  of  the  insuflBciency  or  want  of 
repairs  of  any  bridge,  sluiceway  or  road,''*^'''  and  a  city  was 
held  to  come  within  an  earlier  statute  making  ** towns''  lia- 
ble.»» 

The  second  class  of  statutes  include  those  statutes  in  states 
where  a  liability  exists  at  common  law,  reiterating  or  enlarg- 
ing the  rule.*^®  Statutes  in  other  states,  where  there  is  a 
common  law  liability,  limit  or  wholly  abolish  the  liability  of 
the  municipality.  And  it  is  well  settled  that  the  legislature 
has  power  to  limit  the  liability  of  municipalities  as  to  defec- 
tive highways,^^  or  even  to  wholly  exempt  mu/nicipaUties 
from  any  liability  for  injuries  resulting  from  defective 
streets;®^  but  a  statute  will  not  be  construed  as  exempting  a 
municipality  from  liability  where  the  language  is  not  clear.** 
So  a  charter  provision  which  limits,  or  entirely  takes  away 
the  liability  of  the  municipality,  is  not  objectionable  as  class 
legislation.^^  However,  it  is  held  in  New  York,  that  a  statute 
exempting  a  city  from  liability  for  any  misfeasance  or  non- 


or  wires  or  other  structures  are  so 
placed  in  or  over  it  as  to  be  danger- 
ouse  to  those  making  a  proper  use 
of  the  street  Irvine  v.  Greenwood, 
89  8.  C.  511.  72  S.  E.  228. 

66.  Pub.  St  Vt  1906,  §  4029. 

67.  St  Wis.  1899-1906.  §   1339. 

68.  Kittredge  v.  Milwaukee,  26 
Wis.  46. 

59.  Rusch  V.  Davenport,  6  la.  443, 
449  (road  district  co-extensive  with 
city  limits). 

In  West  Virginia,  the  statute  em- 
braces Injuries  to  person  or  property 
where  the  way  is  "out  of  repair," 
provided  the  charter  of  the  munic- 
ipality requires  it  to  keep  the  way 
in  repair  at  the  place  where  the  in- 
jury iB  sustained.  Code  W.  Va.  1909, 
S  1615a,  49   (Acts,  1909,  c.  52). 

Statute  does  not  authorize  a  re- 
covery by  one  who,  in  common  with 
the  community,  suffers  in  his  busi- 
ness relations  because  of  the  bad  con- 
ditions of  the  streets.  Hale  v.  Wes- 
ton, 40  W.  Va.  313,  322,  21  S.  E.  742. 

Statute  Imposes  liability  without 
regard   to    existence    of    negligence. 


Stanton   v.   Parkersburg,   66   W.   Va. 
393,  66  S.  E.  514. 

60.  Colorado  Springs  v.  Neville,  42 
Colo.  219,  93  Pac.  1096;  Wilmington 
V.  Swing,  2  Pennew.  (Del.)  66,  43 
Atl.  305,  45  L.  R.  A.  79;  Touhey  v. 
Decatur  (Ind.  1911),  93  N.  E.  540. 

See  also  Lentz  v.  Dallas.  96  Tex. 
258,  72  S.  W.  59,  rev'g  69  S.  W. 
166;  Block  v.  Fond  du  Lac,  141  Wis. 
85,  123  N.  W.  654. 

61.  Parsons  v.  San  Francisco,  23 
Cal.  462;  Touhey  v.  Decatur  (Ind. 
1911),   93   N.   E.   540. 

However,  if  there  is  a  constitu- 
tional provision  guaranteeing  to  every 
person  a  remedy  by  due  course  of 
law  for  Injury  done  him  in  person 
or  property,  and  there  is  a  common 
law  liability  for  defective  streets,  the 
legislature  can  not  entirely  take  away 
the  remedy.  Mattson  v.  Astoria,  39 
Ore.  577,  65  Pac.  1066,  87  Am.  St.  Rep. 
687. 

62.  Birmingham  v.  Starr,  112  Ala. 
98,  20  So.  424;  Denver  v.  Williams, 
12  Colo.  475,  21  Pac.  617. 

63.  Maclam  v.  Marquette,  148  Mich. 
480,  111  N.  W.  1079. 
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feasance  of  the  common  conncil  or  of  any  of  the  city  offidala 
in  the  discharge  of  any  duty  imposed  upon  them  as  officers, 
does  not  relieve  the  municipality  of  liability  for  failure  to 
perform  a  corporate  fanction,  such  as  the  keeping  of  streets 
in  repair.** 

Having  the  power  to  deny  to  individuals  a  right  of  action 
against  municipalities  for  injuries  resulting  from  defective 
streets,  the  legislature  may  impose  any  conditions  which  it 
chooses  to  prescribe.^'  So  home  rule  charters  may  require 
ten  days  written  notice  to  the  municipality,  prior  to  the  acci- 
dent, of  the  existence  of  a  defect  in  a  street  or  sidewalk,  as  a 
condition  precedent  to  liability  for  damages  caused  thereby 
to  individuals.*"  And  it  is  well  settled  that  the  legislature 
may  require  notice  of  the  injury  to  be  served  on  a  certun 
municipal  ofBcer  or  officers,  within  a  specified  time  after  the 
injury,  under  penalty  of  being  deprived  of  tlie  right  to  sue." 

§  2723.  Same — states  in  which  there  is  no  liability,  common 
law  or  statutory. 

In  .4rA;o«sa5,  "it  is  settled  •  •  •  that  a  city  is  not  lia- 
ble for  nonfeasance  in  failing  to  put  the  streets  in  repair," 
or  in  failing  to  keep  them  in  repair,'"*  although  it  seems  that 
there  is  liability  for  misfeasance  of  municipal  officers  or 
agents ; '"'  and  the  same  rule  applies  to  bridges."  And  in  that 
state  there  is  no  statute  imposing  liability. 

In  California,  there  is  no  common  law  liability,"  no  gen- 
eral statute  imposing  liability,  and  the  only  liability  is  that 
imposed  by  charter  provisions.    It  seems,  also,  that  there  is 

3  statutory  liability  in  Nciv  Jcrseif  as  to  cities  although  there 
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way  unsafe,  first,  whether  it  is  done  by  the  municipality  it- 
self, its  oflScers  or  servants,  or  by  others  under  its  authority, 
which  would  constitute  misfeasance  on  the  part  of  the  cor- 
poration, or  second,  by  third  persons,  which  would  constitute 
neglect  of  the  corporation  in  omitting  to  put  streets  in  repair 
or  failure  to  remedy  the  causes  of  danger  occasioned  by  the 
wrongful  acts  of  others,  as  by  removing  obstructions  there- 
from, or  dangerous  excavations  therein.  In  either  case  the 
proximate  cause  of  the  injury,  in  the  language  of  the  law, 
would  be  the  want  of  due  care  or  skill  on  the  part  of  the 
corporation.  , 

hi  order  to  recover  for  injuries  sustained  because  of  the 
defective  condition  of  a  street,  the  following  facts  must  be 
shown: 

^  1.   A  defective  condition  such  as  to  create  liability,  pro- 
dded the  other  necessary  elements  are  present.     This  con- 
dition may  be  one  created  by  the  municipality  or  by  third 
Porsons.^* 

2.  Actual  or  constructive  notice  to  the  municipality  of  the 
^^fective  condition  of  the  street,  before  the  accident.'''®    The 

j^^ceptions,  when  notice  is  not  necessary,  are  (1)  where  the 
^^fect  is  created  by  municipality ,^^  (2)  where  the  defect  is 
^^used  by  a  licensee,  under  a  permit  granted  by  the  munici- 
l^^lity,''®  or  (3)  where  a  statute  or  charter  provision  other 
ise  provides. 

3.  Time  to  put  the  street  in  a  reasonably  safe  condition, 
ter  notice  (where  notice  is  necessary)  of  the  defect.^® 

4.  It  must  appear  that  the  defective  condition  of  the  street 
as  the  proximate  cause  of  the  injury.*^ 

5.  No  recovery  can  be  had  if  the  person  injured  was  guilty 
f  contributory  negligence.^^ 

6.  Notice  of  the  injury  and  the  cause  thereof  must  be 
ven,  within  a  certain  time  after  the  accident,  as  provided 

or  by  statutes  or  charter  provisions,  in  most  states.®^ 


2725.     Purposes  for  which  street  must  be  kept  in  condition. 

Ordinary  care  must  be  exercised  to  keep  a  street  in  safe 
^K)ndition  for  the  purposes  for  which  streets  are  intended  to 
\)e  used  and  for  no  other  purpose.    Furthermore,  particular 
parts  of  the  street  are  ordinarily  set  apart  for  particular  pur- 
poses.    Thus,  the  sidewalk  is  for  pedestrians,  the  driveway 
is  primarily  for  horses  and  vehicles,  the  cross-walks  are  for 


75.     §  2750,  p08t. 

79. 

§  2729,  post. 

76.     §§   2807-2818,  post. 

80. 

§§  2842-2854,  post. 

77.     S  2808,  post. 

81. 

§S  2819-2839,  post. 

78.    Some     conflict    in    decisions. 

82. 

i  2714,  ante. 

however,   {   2751,  post. 
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both  pedestrians,  horses  and  vehicles,  boulevards  are  some- 
times for  pleasure  vehicles  or  light  teaming  only,  and  the 
space  between  the  sidewalk  and  the  curb  is  often  set  apart  for 
grass,  trees,  etc.  It  seems  to  necessarily  follow  that  the  side- 
walk need  not  be  kept  in  such  condition  that  teams  can  drive 
on  and  along  it,^^  although  the  driveway  is  used  so  much  by 
pedestrians  in  crossing  over  it  at  points  other  than  the  rega- 
lar  crossings  that  it  would  seem  that  ordinary  care  must  be 
exercised  to  keep  it  safe  for  pedestrians,  but  the  latter  must 
exercise  a  greater  amount  of  care  than  when  walking  on  a 
sidewalk.**  It  has  been  contended  that  a  municipality  is  un- 
der no  legal  obligation  to  keep  the  driveway  of  its  street  lonw- 
tudinally  in  a  fit  condition  for  pedestrians,  but  it  was  held 
that  even  "if  this  must  be  aeeopted  as  the  general  rule  of 
law,  •  •  •  there  are  exceptions  to  the  rule;"  and  that 
if  the  municipality  lias  impliedly  designated  a  particular  por- 
tion of  a  driveway  for  the  use  of  pedestrians,  as  for  instance 
at  a  point  used  by  passengers  to  alight  from  street  cars,  such 
portion  of  the  street  must  be  keiit  reasonably  safe  for  pedes- 
trians,^' Moreover  streets  need  be  kept  in  such  condition  as 
to  be  safe  for  runaway  horses  **  or  the  like.  And  it  seems 
that  if  the  street  is  reasonably  safe  for  traffic  in  general  the 
municipality  is  not  liable  because  the  street  is  not  reasonably 
safe  for  bicycles,*'  roller  skates,**  or  the  like.  So  the  dnty  to 
keep  streets  in  repair  does  not  extend  to  keeping  the  high- 
way in  such  condition  that  the  blind,^^  the  infirm,"'  and  intoxi- 
cated persons^'  can  use  it  with  safety,  provided  reasonable 
diligence  has  been  exercised  to  make  the  highway  safe  for 
persons  in  normal  condition.    The  same  rule  applies  to  the 
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sence  of  negligence  on  its  part,  a  municipality  is  not  liable  for 
injuries  occiiring  on  its  streets.®*  Thus,  if  the  defective  con- 
dition was  caused  by  an  act  of  God,  such  as  an  extraordinary 
rainfall  which  could  not  have  been  foreseen  by  ordinary  care, 
the  municipality  is  not  liable.®^  In  brief,  the  municipality  is 
never  an  insurer  against  accidentSy^^  nor  a  guarantor  of  the 
safety  of  travelers  on  its  streets.®^  Moreover,  the  doctrine 
of  res  ipsa  loquitur  is  usually  held  not  applicable.®®     And 


94.  Streator  v.  Liebendorfer,  71 
in.  App.  625;  Indianapolis  v.  Slider 
(Ind.  App.  1911).  95  N.  E.  334;  Hun- 
tington T.  Bartrom  (Ind.  App.  1911), 
95  N.  E.  644;  Holbert  v.  Philadeiphia, 
221   Pa,  266.  70  Atl.  746. 

Explosion.  Not  liable  where  tray- 
eler  was  injured  by  an  explosion  at 
a  manhole  in  a  street,  where  steam 
pipes  were  laid  so  near  gas  pipes 
that  the  latter  leaked,  there  being 
no  showing  of  negligence  on  the  part 
of  the  municipality.  Hunt  v.  New 
York.  109  N.  Y.  134.  16  N.  E.  320. 

95.  Schellch  v.  Wilmington.  7 
Ftonnew.  (Del.).  74  Atl.  367. 

Act  of  God  is  defense.  Seattle  v. 
Detroit,  137  Mich.  319,  100  N.  W. 
574. 

96.  Colorado.  Denver  v.  Maurer, 
47  Colo.  209.  106  Pac.  875. 

Delaware.  Colbourn  v.  Wilming- 
ton, 4  Pennew.  (Del.)  443,  56  Atl. 
605;  Stidham  v.  Delaware  City.  6 
Pennew.  (Del.)  359,  67  Atl.  175. 

Idaho.  Miller  v.  Mullan,  17  Idaho, 
28.   104  Pac.  660. 

Illinois.  Boender  v.  Harvey,  251 
HL  228.  95  N.  B.  1084;  Nokomls  v. 
Farley,  113  111.  App.  161. 

Kentucky.  Lexington  v.  Cooper, 
(Ky.  1912).  145  S.  W.  1127;  Louls- 
Tine  V.  Uebelhor,  142  Ky.  151,  134 
8.  W.  152;  Elam  v.  Mt.  Sterling,  132 
Ky.  657,  117  S.  W.  250.  20  L.  R.  A. 
(N.  S.)   512. 

Missouri.  Carvin  v.  St.  Louis,  151 
Mo.  334,  347,  52  S.  W.  210. 

Montana.  Martin  v.  Butte,  34  Mont. 
281.  86  Pac.  264. 

Nebraska.  Walters  v.  Exeter,  87 
Neb.  125,  126  N.  W.  868. 

yew  York.  Hartnet  v.  New  York, 
127  N.  Y.  S.  295. 

Ohio.  Dayton  v.  Glaser,  76  Ohio 
St  471,  81  N.  E.  991. 

Yirffinia.  Portsmouth  v.  Lee  (Va. 
1911).  71   S.  E.  630. 

West  Virginia.    Van  Pelt  v.  Clarks- 
burg. 42  W.  Va.  218.  24  S.  E.  878. 
6  McQ.  17 


A  municipal  corporation  is  not  un- 
der the  obligation  to  kqep  its  streets 
absolutely  safe  for  persons  passing 
over  any  part  of  them.  Its  duty  is 
only  to  exercise  ordinary  care  to  keep 
its  streets  and  sidewalks  reasonably 
safe  for  persons  using  them  who 
are  themselves  exercising  ordinary 
care.  Brennan  v.  Streator  (111.  1913), 
100  N.  E.  266. 

Meaning  of  "absolute  duty"  as 
used  in  decisions,  in  West  Virginia. 
"When  we  are  told,  as  in  Chapman 
V.  Milton,  31  W.  Va.  384.  7  S.  E.  22, 
and  Gibson  v.  City  of  Huntington.  38 
W.  Va.  177,  18  S.  E.  447.  that  the 
liability  of  cities  and  towns  for  in- 
juries by  reason  of  streets  being  out 
of  repair  is  absolute,  we  must  not  be 
misled.  It  is  meant  that,  when  the 
basis  or  cause  of  the  liability  exists, 
that  liability  is  absolute,  in  the  sense 
that  no  want  of  notice  or  other  ex- 
cuse for  the  defect  in  the  street  will 
exonerate  the  town.  But  this  idea  of 
absoluteness  does  not  refer  at  all  to 
the  cause  of  liability,  but  only  to  the 
liability  when  it  exists.  It  does  not 
mean  that  the  state  of  the  street 
must  be  perfect."  Yeager  v.  Blue- 
field.  40  W.  Va.  484,  21  S.  E.  752. 

97.  Lexington  v.  Cooper  (Ky.  1912). 
145  S.  W.  1127. 

98.  Res  ipsa  ioquitur.  ''While  a 
city  may  construct,  reconstruct,  and 
repair  its  streets,  and  may  in  other 
ways  exercise  control  over  its  streets, 
yet  there  is  no  such  management  or 
control  on  Its  part  as  will  justify  the 
application  of  the  doctrine  of  res 
ipsa  loquitur.  Streets  are  not  only 
built  and  maintained  for  the  use  of, 
but  are  in  constant  use  by,  the  travel- 
ing public.  Being  in  constant  use  by 
the  traveling  public,  streets  which  are 
properly  constructed  and  are  in  every 
respect  suitable  for  public  travel  may 
immediately  become  defective  or  dan- 
gerous from  such  constant  use.  In- 
deed,  in  the  majority  of  cases   the 
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inasmuch  as  municipalities  are  liable  for  injuries  upon  high- 
ways only  when  negligent  in  regard  to  the  condition  of  the 
way,  the  mere  fact  that  an  injury  happened,  from  a  condi- 
tion which  reasonable  men  in  general  would  not  consider  nn- 
eafe,  is  not  enough  to  create  a  liability.  A  plaintiff  mnat 
show,  in  order  to  recover,  not  that  an  injury  has  happened 
which  no  one  would  have  anticipated,  but  that  there  were 
conditions  such  that  the  authorities,  in  the  exercise  of  proper 
care,  ought  to  have  realized  that  there  was  danger  of  an  in- 
jury, and  to  have  taken  precautions  to  prevent  it** 

The  basis  of  recoveiy  being  negligence,  the  next  question 
is  what  is  negligence  in  so  for  as  the  condition  of  streets  ifl 
concemedl  How  careful  and  painstaking  must  the  municipal- 
ity bet  The  answer  to  all  of  this,  so  far  as  to  the  rule  as  to 
degree  of  care  is  concerned,  is  without  dissent,  unless  per- 
haps indirectly.    Reasonable,  i.  e.  ordinary,  care  is  required.* 

It  should  always  be  kept  in  mind  that  the  degree  of  care 
never  changes,  but  that  the  amount  of  care  which  must  be 
used  to  constitute  ordinary  or  reasonable  care  varies  accord- 
ing to  the  circumstances  of  the  particular  case,  unless 
ol£er\i'ise  provided  by  statute."      Many    cases  contain  the 


probability  of  their  oeeoming  dcfec- 
tiTo  or  dangerous  from  their  contlnu- 
ouB  use  bj  the  public  is  much  greater 
than  that  growing  out  of  their  de- 
fectlre  or  dangerous  conetructlon, 
reconstruction,  or  repair.  To  say, 
therefore,  that  the  breaking  or  Blip- 
ping  of  a  stoae,  shown  to  be  In  every 
way  sufficient  for  the  purpose  of 
covering 


Illinoig.  Salem  t.  Webster,  192  lU. 
SG9,   61   N.   £.   323. 

Mincsota.  Sumner  t.  Noithfleld,  98 
Minn.  107,  104  N.  W.  686. 

MiMOuri.  Howard  T.  Madrid,  US 
Mo.  App.  57,  127  a.  W.  630. 

Xebraika.  Strubhle  v.  De  Witt,  81 
Neb.  504,  116  N.  W.  164. 

Haiith  Carolina.  Corry  t.  ColambU, 
""""""""     -    -     ■■     Berry 
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statement  that  a  municipality  must  keep  its  streets  and 
sidewalks  in  a  redsondbly  safe  condition,^  but  these  state- 
ments are  erroneous,  independent  of  statute,  if  they  are  to  be 
construed  as  requiring  anything  more  than  reasonable  care 
to  keep  the  street  and  sidewalk  safeJ^  However,  the  state- 
ment is  true  in  so  far  as  it  is  construed  as  limiting  the  lia- 
bility of  the  municipality  and  preventing  it  from  being  liable 
for  all  injuries  on  the  streets. 

The  question  is  then  presented,  what  is  reasonable  caref 
It  is  held  that  the  ordinary  care  required  of  a  municipality 
as  to  its  streets  means  that  degree  of  care  which  might  rea- 
sonably be  expected  from  an  ordinarily  prudent  person  un- 
der the  circumstances  surrounding  the  party  at  the  time  of 
the  injury,*  and  a  municipal  oflBcer  cannot  himself  establish 
a  standard  of  care  by  his  previous  work.®  Plaintiff  need  not 
show  that  the  way  was  * '  unreasonably  dangerous. ' '  ^  Little 
satisfaction  can  be  obtained,  however,  from  the  general  defi- 
nition; but  whether  the  street  was  reasonably  safe,  at  the 


repair.    Phalen  t.  Detroit,  126  Mich. 
683,  86  N.  W.  126. 

3.  CoTington  ▼.  Belser,  137  Ky. 
125,  123  S.  W.  249;  Kawiecka  v.  Su- 
perlor,  136  Wis.  613,  118  N.  W.  192. 

Must  be  reasonably  safe  for  the 
purposes  for  which  the  portion  of  the 
street  is  intended.  Boender  ▼.  Har- 
rey.  251  lU.  228,  95  N.  E.  1084. 

4.  It  is  not  the  duty  of  a  munic- 
ipality to  keep  its  highway  in  a  rea- 
sonably safe  condition,  but  the  only 
duty  is  to  exercise  reasonable  or  ordi- 
nary care  to  keep  it  reasonably  safe. 
Beardstown  v.  Clark,  104  III.  App. 
568,  aff'd  in  204  lU.  524,  68  N.  E.  378. 

However,  where  a  municipality 
lias,  by  its  own  positive  and  affirma- 
tive act,  placed  a  dangerous  obstruc- 
tion in  a  street,  the  duty  exists,  at 
least  as  to  such  obstruction,  to  have 
the  streets  in  a  reasonably  safe  con- 
dition. Yearance  v.  Salt  Lake  City, 
6  Utah,  398,  24  Pac.  254. 

6.  Norman  v.  Teel,  12  Okla.  69,  69 
Pac.   791. 

Ordinary  diligence  is  that  care 
which  every  prudent  municipality 
takes  to  put  its  streets  in  safe  order 
and  keep  them  so.  Wilson  v.  At- 
lanta, 63  Ga.  291. 

Definitions  of  ordinary  care,  see 
Rockwall  V.  Heath  (Tex.  Civ.  App.), 
90  S.  W.  614;  Cordele  v.  Jeter  (Ga. 
App.  1911),  71  S.  E.  589. 

Must  use   reasonable  care  propor- 


tionate to  the  damage  liable  to  re- 
sult from  its  failure  to  do  so.  Sche- 
lich  V.  Wilmington,  1  Boyce  (24 
Del.),  74  Atl.  367. 

Question  for  Jury.  The  law  fixes 
the  standard  of  duty  as  reasonable 
care,  and  it  can  not  be  left  to  the 
judgment  or  caprice  of  a  Jury  to 
establish  any  other  standard.  The 
necessity  for  and  the  plan  of  munic- 
ipal improvements  are  matters  with- 
in the  discretion  of  the  municipal 
authorities.  The  question  of  neces- 
sity is  never  for  a  jury,  and  the 
question  as  to  the  plan  is  not  whether 
the  best  and  safest  plan  has  been 
adopted,  but  whether  that  adopted  is 
reasonably  safe;  and  reasonable  safe- 
ty, as  in  the  case  of  machinery  and 
methods,  is  to  be  determined  by  the 
standard  of  ordinary  usage.  Reed  v. 
Tarentum,  213  Pa.  357,  62  Atl.  928. 

6,  "As  to  the  contention  that  the 
city  street  commissioner  was  guilty 
of  no  negligence  because  this  was 
the  way  he  filled  all  such  holes,  we 
can  not  give  our  approval.  The  jury 
were  at  liberty  to  find  that  he  had 
been  negligent  in  filling  all  of  them. 
He  could  not  establish  a  standard  of 
care  and  safety  by  his  own  conduct 
In  that  regard."  Heberling  v.  War- 
rcnsburg,  204  Mo.  604,  103  S.  W.  36. 

7.  Brown  v.  Pierce.  78  Neb.  623, 
111  N.  W.  366;  Fisher  v.  Geneseo,  154 
111.  App.  288. 
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time  of  the  injury,  is  to  be  determined  by  the  particular  cit 
cumstatices  of  each  case,^  and  the  question  is  a  practiot 
one,  not  calling  for  expert  testimony.* 

In  the  application  of  the  rule  requiring  reasonable  can 
to  particular  sets  of  facts,  it  is  held  that  if  the  street  ha 
once  been  constructed  in  a  safe  condition,  the  only  duty  o 
the  municipality  is  to  exercise  reasonable  care  in  the  dif 
covery  and  repair  of  defects ; '"  that  the  duty  to  obsei^e  th 
condition  of  its  streets,  according  to  most  of  the  decisions,  i 
a  greater  one  than  the  duty  of  the  traveler." 

The  duty  extends  to  reasonable  care  to  keep  the  street 
reasonably  safe  for  travel  in  the  ordinary  modes  by  nigh 
as  well  as  by  day,^-  and  in  winter  as  well  as  summer,"  an> 
the  degree  of  care  does  not  vary  with  the  size  of  th 
street,'*  nor  with  the  number  of  miles  of  streets  and  8id( 
walks  in  the  municipality,'"  nor  with  the  size  of  the  city.' 
On  the  other  band,  the  same  amount  of  care  is  not  require' 
as  to  an  alley  as  is  required  on  streets,  unless  the  alley  ha 
by  its  use  in  fact  become  a  public  street."  Thus,  ordinar 
care  is  required  in  all  cases,  whether  the  street  or  sidewal 
is  in  a  populous  or  spiirseiy  inhabited  part;  '*  but  a  greate 
amount  (not  degree)  of  care  is  required  as  to  driveway 
and  sidewalks  in  populous  and  much  traveled  parts  of  th 

8.  WIlBon  T.  Wheeling.  19  W.  Va.  Jtfissourt,  Ban-  v.  Kansas  City,  IB 
323,  42  Am.  Rep.  780.  Mo.  B50,  16  S,  W,  ■(83. 

9.  Warren  v.  Independence,  153  Nebraska.  Lincoln  v.  Smith,  1 
Mo.  593,  56  S.  W.  227;  Goble  ¥.  Kan-  Neb.  762,  45  N.  W.  41. 

sas  City,  148  Mo.  470.  50  3.  W.  84.  Ohio.     Clnclnn&ti    v.    Frasler,    1 

Feahe    v.    Superior.    lOG    WIb,      Oliio  Clr.  Ct,  Rep.  604. 
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municipality  than  with  reference  to  such  ways  in  parts  of 
the  municipality  where  the  way  is  used  less  frequently.^"  So 
a  greater  amount  of  care  may  be  necessary  where  a  tiling  in 
the  street  was  erected  by  the  municipality  itself  than  when 
erected  by  others.^^ 

§  2727.    Prior  accidents  at  same  place  as  sufficient  to  show 
negligence. 

Prior  accidents  at  the  precise  place  where  plaintiff  was 
mjnred,  and  caused  by  the  same  defect  or  obstruction,  do  not 
necessarily  show  negligence  on  the  part  of  the  municipality. 
The  rule  in  regard  to  this  matter  Is  well  stated  by  Justice 
Hiscock  of  the  New  York  Court  of  Appeals  in  a  recent  deci- 
sion as  follows:  *'When  an  alleged  defect  or  obstruction  is 
of  such  a  character  that  it  possibly  may  be  made  the  basis 
of  an  action  for  negligence  and  the  question  is  debatable 
which  way  the  decision  shall  go,  evidence  of  prior  accidents 
very  well  may  be  received  and  utilized  for  the  purpose  of 
showing  that,  tested  by  actual  experience,  it  has  proved 
dangerous  and  naturally  calculated  to  cause  accidents.  This 
^ence  of  prior  accidents  cannot,  however,  he  sufficient  of 


19.  Delaware.  Seward  v.  Wilming- 
ton. 2  Marv.  (Del.)   189,  42  Atl.  451. 

liaho.  MiUer  v.  MuUan,  17  Idaho, 
28,  104  Pac.  660. 

lUinoii.  Rockford  v.  Hollenbeck, 
34  m.  App.  40. 

Indiana,  Huntington  v.  Boston 
(Ind.  App.  1911),  95  N.  E.  544. 

Uinneiota,  Sundell  v.  Tintah,  117 
Minn.  170,  134  N.  W.  639;  Neidhardt 
▼•  Minneapolis,  112  Minn.  149,  127  N. 
W.  484. 

UiiiizBivpi,  Whitfield  v.  Meridian, 
W  Miss.  570,  6  So.  244,  4  L.  R.  A. 
W4,  14  Am.  St  Rep.  596  (but  drop 
of  six  feet  In  sidewalk  held  negli- 
gence). 

Miuouri,  Miller  v.  Canton,  112 
Mo.  App.  322,  87  S.  W.  96. 

Greater  care  may  be  required  to 
^  sidewalks  free  from  obstructions 
^liere  the  street  is  much  traveled 
^  where  it  is  little  used.  Shreve 
▼Pt  Wayne  (Ind.  1911),  96  N.  E.  7. 

It  was  sensibly  observed  in  the 
JMe  of  Glasier  v.  Town  of  Hebron, 
^1  N.  Y.  452.  30  N.  E.  240,  that  "a 
JJonged  thoroughfare  in  a  populous 
city  would  require  much  more  atten- 
tion in  regard  to  its  condition  as  to 
safety  on  the  part  of  the  officers  of 
tne  corporation,  than  would  any  ordi- 
^^  highway    running    through    a 


sparsely  settled  district  of  a  town." 
McKone  v.  Warsaw,  187  N.  Y.  336, 
80  N.  E.  212. 

Bypaths  in  unimproved  and  un- 
traveled  parts  of  streets  need  not  be 
kept  in  good  sidewalk  condition. 
Colton  V.  Kansas  City  (Mo.  App. 
1912),  145  S.  W.  494. 

20.  "It  was  competent  for  the  de- 
fendant to  show  that  the  pole  was 
not  unlawfully  upon  the  street,  but 
had  been  erected  by  a  corporation 
that  had  a  legal  right  to  erect  it 
and  upon  whom  the  duty  to  maintain 
It  In  a  safe  oonditlon  primarily 
rested.  This  fact  would  not  have 
relieved  the  defendant  from  the  duty 
of  supervision  and  inspection,  but  its 
duty  would  have  been  secondary  and 
the  rule  in  relation  thereto  Is  less 
stringent  than  that  which  would  ap- 
ply if  the  pole  had  been  unlawfully 
upon  the  street  or  had  been  erected 
by  it  and  was  under  Its  sole  manage- 
ment." Per  Chief  Justice  Fell  in 
Kost  V.  Ashland  (Pa.  1912).  84  Atl. 
691.  But  what  is  "reasonable  or  ordi- 
nary" care.  In  a  particular  case,  will 
depend  to  a  large  extent  on  the 
nature  and  location  of  the  way,  and 
this  is  what  is  really  meant  by  this 
decision. 
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itself  to  sustain  a  charge  of  negligence  and  to  lay  the  foun- 
dation for  damages  beoanse  of  the  niHintenance  of  some  par- 
ticulai"  eoiislruction  of  pavements,  sidewalks,  or  buildings. 
There  must  be  evidence  of  such  a  fundamental  condition  of 
the  thing  under  scrutiny  as  will  at  least  permit  the  inference 
that  the  party  complained  of  has  failed  to  discharge  the  du- 
ties reasonably  and  fairly  imposed  on  him  by  law.  If  the  full 
description  of  the  alleged  defect  in  a  municipal  case  shows 
that  it  was  not  naturally  ilangerouR,  and  must  almost  inevita- 
bly occur  in  the  many  street  miles  of  city  unless  a  grievouBly 
burdensome  degree  of  caxe  and  expense  is  to  be  exacted,  a 
recovery  will  not  he  allowed  even  though  witnesses  do  testify 
to  prior  accidents.  The  familiar  rule  of  rfamiiuTM  absqite  in- 
juria will  be  applied,  and  travelers'  mishaps  will  be  charged 
to  their  own  carelessness  or  to  unavoidable  mischance  rather 
than  to  the  treasury  of  the  city."=' 

§  2728.    Duty  cannot  be  delegated  so  as  to  shift  liability. 

A  municipal  corporation  cannot  delegate  the  constraction 
and  care  of  its  streets  and  sidewalks  to  a  private  individual 
or  corporation,  or  even  to  a  qmisi  public  corporation,  and 
thereby  evade  its  resitousibility  for  such  care  and  supervision, 
and  thus  escape  liability  for  any  damage  resulting  from  the 
failure  of  the  person  or  corporation,  to  whom  such  care  and 
supervision  are  delegated,  to  use  that  reasonable  care  and 
diUgence  to  keep  such  streets  or  sidewalks  in  a  reasonably 
safe  condition  for  travel,  which  devolves  primarily  upon  the 
municipal  corporation  itselt'.^-    The  obligation  of  keeping  the 
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thereof  in  time  to  abate  the  nuisance,  remove  the  obstruction, 
or  repair  the  defect.    It  cannot  shirk  that  duty,  or  shift  it 
over  to,  or  halve  it  loith,  others.^ ^  ^4    Thus,  delegation  by  the 
dty  of  control  of  a  street  to  a  contractor  is  no  defense.^' 
8o  the  act  of  a  municipality  in  simply  ordering  a  sidewalk 
repaired  by  one  of  its  officers,  does  not,  of  itself,  relieve  the 
municipality  from  liability .^^    And  a  city  cannot  relieve  it- 
self of  the  duty  to  put  up  sufficient  barriers  to  warn  or  guard 
persons  passing  upon  its  streets  by  showing  an  agreement 
with  an  independent  contractor  to  protect  and  ^ard  an  ex- 
cavation made  in  its  streets.^^    Likewise,  a  municipality  can- 
not avoid  the  legal  responsibility  of  keeping  its  streets  in  a 
reasonable  safe  condition  by  inserting  a  clause  in  the  agree- 
ment with  the  contractor,  making  him  liable  for  all  injuries 
occasioned  by  his  neglect  in  making  repairs,^®  and  hence  it  is 
no  defense  that  the  accident  occurred  before  the  termination 
of  the  period  of  years  a  city  contractor  was  required  to  keep 
the  street  in  repair.^®    It  is  immaterial,  as  respects  the  pri- 
mary liability  of  the  city  in  such  case,  whether  it  is  or  is  not 
inserted  in  its  agreement  with  the  contractor,  for  in  no  in- 
stance can  the  city  surrender  or  abdicate  the  duty  imposed 
npon  it  of  keeping  its  streets  and  sidewalks  in  a  proper  con- 
dition.*^   So  where  a  city  was  excavating  under  a  street  car 
txack,  the  duty  to  guard  and  warn  the  public  of  the  danger 
cannot  be  delegated  to  employees  of  the  street  railway  com- 
pany so  as  to  relieve  the  municipality  from  liability.^  ^ 

From  what  has  been  said  it  follows  that  municipal  liability 
for  defective  sidewalks  arises  without  regard  as  to  who  con- 
structed  them  or  whether  the  city  ordered  their  construe- 
tion.  Thus,  if  instead  of  providing  sidewalks  as  the  public 
convenience  may  require,  and  putting  them  in  a  reasonably 
safe  condition,  the  city  permits  the  proprietors  of  adjoining 
property  to  construct  sidewalks  of  their  own  in  the  street,  it 
will  be  liable  for  all  damages  resulting  from  their  unsafe  con- 
dition.** 


24.  Benton  ▼.  St  Louis,  217  Mo. 
«87.   700,  118  S.   W.  418. 

In  accordance  with  the  principle 
■tated  the  city  can  not  evade,  sus- 
pend, or  cast  upon  others,  by  any 
act  of  its  own,  even  by  ordinance,  this 
duty  to  properly  care  for  its  streets 
and  sidewalkB.  Grogan  v.  Broadway 
Fbnndry  Co.,  87  Mo.  321. 

26.  Patterson  ▼.  Austin  (Tex.  Civ. 
Apj^),  29  S.  W.  1139. 

M.  Atherton  v.  Bancroft,  114 
Mich.  241»  246,  72  N.  W.  208. 

27.  Welch  ▼.  St.  Louis,  73  Mo.  71; 
Rmsell    r.    Columbia,   74    Mo.    480; 


Britton  v.  St.  Louis,  120  Mo.  437,  26 
S.  W.  366. 
§  2796.  post. 

28.  Blaise  v.  St.  Louis,  40  Mo. 
569. 

29.  Harvey  v.  Chester,  211  Pa.  563, 
61    Atl.    118. 

30.  See  Blumb  v.  Kansas  City,  84 
Mo.  112. 

31.  O'Nell  V.  Chelsea,  208  Mass. 
307,   94   N.   B.    279. 

32.  Hill  V.  Sedalia,  64  Mo.  App. 
494;  Oliver  v.  Kansas  City,  69  Mo. 
App.  79;  Haine  v.  Kansas  City,  76 
Mo.  438,  §  2743,  post 
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Street  required  to  be  kept  in  repair  by  grantee  of  f: 
Under  seine  statutes,  as  to  portions  of  a  street  req 
be  kept  in  repair  by  a  railroad  company,  the  muE 
is  not  liable.^^  However,  unless  it  is  otherwise  pre 
statute,  the  fact  that  a  railway  company,  by  stati 
charter,*"  or  contract,**  is  required  to  keep  a  par 
street  in  repair,  does  not  absolve  the  municipality  i 
bility  for  injuries  caused  by  defects  in  such  portions 
ordinance  providing  that  the  receiver  of  a  street  rail? 
pauy  should  keep  a  portion  of  the  street  in  repair  > 
release  the  municipality  from  liability.^'  A  fortior 
nicipality  is  not  absolved  from  liability  by  permitt 
road  tracks  along  the  street.^*  On  the  other  handj  a 
pality  is  not  liable  because  its  license  to  a  street  railv 
pany  to  use  the  streets  required  the  company  to 
maintain  its  track  in  a  specified  manner,  and  the  < 
lias  not  conformed  to  the  ordinance,  since  a  munici; 
not  liable  for  a  failure  to  enforce  its  ordinances.** 


33.  ScanlftD  V.  Boston,  140  Meibb. 
84,  2  N.  E.  787;  Whftcher  v.  Soiner- 
vlUe,  138  Mass.  454. 

Statute  applies  only  to  the  tracks 
and  not  Co  tbe  located  limits.  Noyee 
V.  Gardner,  147  Mass.  506.  18  N.  E. 
423.  1   L.   R.   A.  3S4. 

Not  apply  to  street  railroada.  Hyde 
V.  BoatOD,  186  Mass.  115,  71  N.  E. 
118. 

as    to 


condition  tor  travel.  Tbe 
city  to  exercise  reasonab! 
keep  Its  BtreetB  In  proper 
or  compel  a  railroad  com[ 
so.  Is  a  primary  duty  and  ' 
delegated  or  avoided  by  t 
the  city.  The  statute  ODly 
city  power  to  compel  a  rat 
pany  to  repair  Its  croHSlnt 
expense  to  the  munlcipallt 
failure  to  exercise  this  i 
poses   the  llal;lllty   for  an 


§2729 


Bepaibs  :  Lapse  of  Time. 


5609 


Shifting  liability  on  abutters.  The  municipality  is  not  re- 
lieved from  liability  for  defects  in  sidewalks  by  the  fact  that 
it  has  imposed  the  duty  on  abutters  to  keep  their  sidewalks 
in  repair,  nor  because  the  primary  liability  for  injuries  re- 
sulting from  defective  sidewalks  is  otherwise  imposed  on 
abutting  owners.**^  So  serving  a  notice  on  adjoining  owners 
to  repair  sidewalks  does  not  preclude  liability.*^  So  a  prom- 
ise of  the  abutter  to  repair,  after  ordered  to  do  so,  is  no 
defense.*^ 

§  2729.    Necessity  for  lapse  of  time  between  notice  of  defect 
and  time  of  accident. 

One  of  the  elements  going  to  make  up  a  cause  of  action 
for  damages  for  injuries  from  a  defective  street  is  the  lapse 
of  sufficient  time  before  the  injury,  after  actual  or  construct- 
ive notice  of  the  defect  or  obstructio7i,  to  afford  the  munici- 
pal corporation  a  reasonable  opportunity  to  make  the  repair 
or  guard  or  remove  the  obstruction.  A  reasonable  time  to 
make  repairs  or  remove  obstructions,  after  the  municipality 
has,  or  should  have,  knowledge  of  the  defect  or  obstruction, 
must  elapse  before  it  can  be  held  liable  for  injuries  resulting 
from  such  defect  or  obstruction.^^    What  is  a  reasonable  time 


Ctmnd  of  defect  in  street  where  car 
'•Di  in  streets  projected  four  Inches 
Abore  the  planked  surface. 

40.  Alabama.  Lord  v.  Mobile,  113 
Ak  360,  21  So.  366. 

J^Mda.  Authority  conferred  on 
dty  to  require  abutters  to  construct 
sidewalks  and  keep  them  in  repair 
does  not  relieve  the  city  of  liability 
ft*r  tajnrles  from  defective  sidewalks. 
Pttisacola  V.  Jones,  58  Fla.  208,  50 
So.  874. 

MiUiachusetts.     Negligence   of   an 

•Inrttfng  owner  does  not  relieve  the 

Doolcipality  of  liability  for  injuries 

woelTed    from    defective    streets    or 

lidewalks.     Campbell  v.  Boston,  189 

Mtm,  1,  75  N.  E.  96. 

Nebraska,     Lincoln   v.   Plrner,   59 

KTeb.  634,  81  N.  W.  846;    Lincoln  v. 

O'Brien.  66  Neb.  761.  77  N.  W.  76. 

New  York.  Niven  v.  Rochester,  76 
J^.  Y.  619;  Wallace  v.  New  York,  18 
How.  Pr.   (N.  Y.)   169. 

United  States.  Webster  v.  Beaver 
Dam,  84  Fed.  280. 

Municipality  can  not  escape  liabil- 
ity on  the  ground  that  It  can  only 
repair  sidewalks  when  the  property 
owner  fails  to  do  it  within  the  time 
fixed  by  the  council.  Dallas  v.  Myers 
(Tex.  Civ.  Arp),  55  S.  W.  742;  Dallas 


V.  Jones  (Tex.  Civ.  App.),  54  S.  W. 
606. 

Power  to  require  the  construction 
of  sidewalks  by  abutters  is  no  de- 
fense. Manchester  v.  Hartford,  30 
Conn.  118. 

No  defense  that  sidewalk  was  built 
and  repaired  by  assessment  on  the 
adjacent  property.  Shlppy  v.  Au- 
Sable,  85  Mich.  280,  48  N.  W.  584. 

Statutory  provisions  for  payment 
of  expenses  of  repairs  of  sidewalks 
by  abutters  no  defense.  Cuthbert  v. 
Appleton,  22  Wis.  642. 

41.  Heath  v.  Manson,  147  Cal.  694. 
82  Pac.  331;  Russell  v.  Canastota,  98 
N.  Y.  496;  Fleming  v.  Wllmerdlng 
Borough,  223  Pa.  295,  298,  72  Atl. 
624. 

No  defense  that  notice  to  remove 
obstruction  has  been  served  on 
abutter.  Wyman  v.  Philadelphia,  175 
Pa.  117,  34  Atl.  62L 

42.  Smalley  v.  Appleton,  75  Wis. 
18,    43   N.    W.    826. 

43.  Delaware.  Seward  v.  Wil- 
mington, 2  Marv.  (Del.)  189,  42  Atl. 
451. 

Louisiana.  Welnhardt  v.  New  Or- 
leans, 125  La.  351,  51  So.  286. 

Michigan.  Fuller  v.  Jackson,  82 
Mich.    480,    46    N.    W.    721. 
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is  not  susceptible  of  definition  but  ordinarily  depends  upon 
the  circumstances  of  the  particular  case  so  as  to  be  a  (ques- 
tion of  fact  for  the  jury.  But  in  determining  how  speedily  a 
municipality  should  be  required  to  act  to  avert  accidents,  *'a 
limit  must  some  time  be  reached,  where  the  period  between 
discovery  of  the  defect  and  the  accident  is  so  short  that  a 
jury  should  not  be  allowed  to  say,  as  a  question  of  fact,  that 
due  diligence  had  been  lacking."**  Thus,  it  has  been  held 
that  a  municipality  should  not  be  held  liable  because  it  failed 
within  about  four  hours  to  remedy  a  defect,  not  extrtiordina- 
rily  dangerous,  caused  by  a  storm  of  almost  unprecedented  ae- 


MissouH.  BaUBtlan  v.  Toung,  152 
Mo.  317,  52  S.  W.  9S1,  75  Am.  St,  Rep. 
462;  Gerber  t.  KanBas  City,  105  Mo. 
App.  191,  79  S,  W.  717;  Richardson 
T.  Marcellne,  73  Mo.  App,  360;  Pearce 
T.  Kansas  City,  156  Mo.  App.  230,  137 
S.  W.  629;  Hitchlngs  v.  MaryvlUe, 
134  Mo,  App.  712,  115  S.  W,  473. 

TirSfinia.  Lynchburg  v.  Wallace, 
95  Va.  640.  29  S.  E.  675. 

See  alHO  Lombar  t.  East  Tawas, 
86   Mich.  14,  48  N.  W.   947. 

The  rule  where  the  defect  arlscB 
withOMt  fault  on  the  part  of  the  citv, 
IB  that  It  will  not  be  charged  with 
negligence  until  lapse  ot  a  considera- 
ble time  In  which  to  communicate 
knowledge  and  notice  of  the  defect, 
and  of  a  reasonable  time  after  such 
notice  and  knowledge  within  which 


dence.  Still,  If  the  Jury  upon  In- 
sufBclent  evidence  Bnds  tbe  city  11^ 
ble  for  an  Injury,  the  verdict  can 
not  be  sustained."  Portamoutli  T. 
Houeeman,   109  Va.  564,  65  B.  B.  11. 

Where  big  hole  was  washed  In 
an  embankment  conBtltuttng  on  tio- 
proach  to  a  bridge,  and  municlpalltr 
knew  of  It  at  9  a.  a..  It  was  liable 
for  an  Injury  at  1  p.  m.  whera  no 
notice  of  the  danger  was  posted,  and 
there  was  nothing  to  show  that  tbe 
defect  could  not  have  been  remedied 
before  the  accident.  Bradford  t. 
AnnlHton,  92  Ala.  319,  8  Bo.  6SS, 
25  Am.  St.  Rep.  60. 

The  degree  of  celerity  required  In 
making  repalre,  depnda  on  attendant 
circumstances,  such  as  the  location 
of  the  street,  the  amount  ot  travel, 
Denver  t.  Mocwca,  15  Colo.  App. 
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rerity  in  a  locality  not  appearing  to  have  been  either  central 
or  much  traveled  at  that  time.*** 

§  2730.    Miscellaneous  matters  held  not  defenses. 

It  is  no  defense  that  the  land  was  not  necessary  as  a 
street;  *•  that  like  defects  exist  in  many  other  places  in  the 
mnnicipality ;  *^  that  a  municipal  officer  had  been  ordered  to 
make  the  repairs,  since  the  municipality  cannot  rest  on  the 
presumption  that  they  have  been  made ;  *®  that  there  has  never 
been  any  other  accident  at  the  place;**®  or  that  the  obstruc- 
tion existed  at  the  time  the  municipality  was  incorporated.'® 

§  2731.     Same — ^lack  of  power  to  remedy  conditions. 

Where  the  municipality  has  no  right  to  go  upon  land  ad- 
joining a  street,  to  prevent  the  running  of  water  on  a  street, 
the  condition  not  being  a  nuisance  per  se,  it  seems  that  no 
recovery  can  be  had  on  the  ground  of  a  defect  in  a  highway, 
where  not  susceptible  to  protective  or  remedial  measures 
which  could  be  reasonably  employed  within  the  street.*^ 

§  2732.     Same — ^lack  of  fimds  to  repair. 

Ordinarily,  lack  of  funds  to  repair  the  streets  is  no  defense 
to  an  action  against  a  municipality  to  recover  for  injuries 
resulting  from  defective  streets,*^*  at  least  if  an  available  tax 


46.  Ck)heii  V.  New  York,  204  N.  Y. 
424,   97   N.  E.   866. 

46.  Henderson  y.  Sandefur,  74  Ky. 
560. 

47.  McLeod  v.  Spokane,  26  Wash. 
346,    67   Pac.   74. 

No  defense  that  crossing  was  no 
more  dangerous  than  other  crossings 
of  a  similar  character  in  the  city. 
Bauer    y.    Indianapolis,   99    Ind.    56. 

48.  Lorf  y.  Detroit,  145  Mich.  265, 
108  N.  W.  661. 

Fotile  attempt  by  street  commis- 
sioner to  remedy  defect,  three  days 
befbre  the  accident,  is  no  defense. 
Moon  y.  Ionia,  81  Mich.  635,  46  N. 
W.  25. 

49.  Brush  v.  New  York,  69  N.  Y. 
8.  61,  59  App.  Diy.  12. 

60.  Nelson  y.  Canisteo,  100  N.  Y. 
89,  2  N.  E.  473. 

61.  Udkln  y.  New  Hayen,  80  Conn. 
291,  68  AU.  253. 

62.  Alabama.  Lord  y.  Mobile,  113 
Ala.  360,  21  So.  366;  Birmingham  y. 
JjBwiB,  92  Ala.  352,  9  So.  243. 

Georgia.  Columbus  y.  Ogletree,  102 
Ga.   293,   29   S.   E.  749. 

Indiana.  New  Albany  y.  McCul- 
lodi,  127  Ind.  600,  26  N.  E.  1074. 


New  York,  Hyatt  y.  Rondout,  44 
Barb.   (N.  Y.)    385. 

Oklahoma.  Fairfax  y.  Girand 
(Okla.  1913),  131  Pac.  159. 

Pennsylvania.  Erie  v.  Schwingle, 
22  Pa.  384,  60  Am.  Dec.  87. 

Texas.  McKinney  y.  Brown  (Tex. 
Civ.  App.),  81  S.  W.  88;  Dallas  y. 
Strayer  (Tex.  Ciy.  App.),  73  S.  W. 
980. 

Wisconsin.  Prideaux  y.  Mineral 
Point,  43  Wis.  513,  28  Am.  Rep.  558. 

See  also  Heath  v.  Manson,  147  Cal. 
694.  82  Pac.  331. 

See  Pomfrey  y.  Saratoga  Springs, 
104  N.  Y.  459,  11  N.  E.  43  (evidence 
held  not  to  show  want  of  funds  in 
treasury  of  village). 

If  funds  are  used,  the  fact  that 
they  were  borrowed  on  the  credit  of 
the  members  of  the  ways  and  means 
committee  is  immaterial.  Moon  v. 
Ionia,  81  Mich.  635,  46  N.  W.  25. 

Failure  of  the  council  to  pass  an 
appropriation  ordinance  for  the  re- 
moval and  abatement  of  obstructions 
is  no  defense.  Bohen  v.  Waseca,  32 
Minn.  176,  19  N.  W.  730,  50  Am.  Rep. 
564. 
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levy  is  already  made,"  or  the  cost  could  have  been  charged 
against  abutters.**  However,  on  the  theory  that  the  liability 
of  a  municipality  for  injuries  from  defective  highways 
"springa  from  its  negligence  in  the  performance  of  corporate 
duties,  and  that  cannot  be  said  to  be  a  duty  tchwh  the  mu- 
nicipality  ha.^  no  power  or  agency  to  perform,'^  a  want  of 
funds  and  an  absence  of  powfr  to  raise  money  by  taxation 
or  otherwise,  or  to  enforce  contributions  of  labor  from  the 
residents  to  repair  the  streets,  frees  the  municipality  from 
liability  for  injuries  resulting  from  defective  highways." 

2.      PARTICULAR   STREETS   TO   WHICH   LIABILITY   EJSTENDS. 

§  2733.     Streets  must  be  public  highways. 

Where  an  injury  occurs  on  a  road  or  sidewalk,  and  it  is 
sought  to  bold  the  municipality  liable  in  damages,  the  first 
question  which  presents  itself  is  whether  the  place  of  the 
accident  was  a  pubbc  highway  under  the  control  of  the  mu- 
nicipality. //  not  a  public  highway,  the  municipality  is  not 
liable.""  However,  if  the  municipality  lias  exercised  control 
over  the  way  and  improved  or  recognized  it  as  a  public  street, 
that  is  ordinarily  sufRcient."'  and  the  municipality  will  then 
be  estopped  to  deny  that  tlie  way  was  a  public  street."* 

The  mode  in  which  the  street  was  established  is  immate- 

B3.    Mt.  Vernon  v.  Broohs,  39  111.  It  as  part  o(  a  public  Btreet.  munlc- 

App.  426.  ipallty     liable    for     defects    therein. 

64.    MayQeld  v.  Hugbley,  136  Ky.  Vcale  v.  BostoD.  136  Mass.  187. 
533,  132  S.  W,  838;  Shelby  v.  Ciagatt,  Sometlmea  city  charter*  limit  th« 

46  Ohio  St..  549,  22  N.  E.  inl.  6  L.  R.  liability  of  llic  ciry  to  streets   which 
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rial,*^*  nnless  otherwise  provided  by  statute ;  ®"  and  the*  duty 
of  a  municipality  to  keep  its  streets  and  bridges  in  a  safe 
condition  for  public  travel  is  not  confined  to  streets  which 
have  been  formally  ordained  and  opened.^^  Furthermore, 
the  question  whether  the  title  to  the  street  is  in  the  munici- 
pality is  immaterial.*^ 

^  The  material  thing  which  must  exist  is  the  act  of  the  mu- 
nicipality inducing  the  people  to  believe  that  the  way  is  a 
public  one.  As  said  by  the  supreme  court  of  the  United 
States  in  a  leading  case :  ®^  *  *  If  the  authorities  of  a  city  or 
town  have  treated  a  place  as  a  public  street,  taking  charge 
of  it  and  regulating  it  as  they  do  other  streets,  and  an  indi- 
vidual is  injured  in  consequence  of  the  negligent  and  careless 
manner  in  which  this  is  done,  the  corporation  cannot,  when 
it  is  sued  for  such  injury,  throw  the  party  upon  an  inquiry 
into  the  regularity  of  the  proceedings  by  which  the  land  be- 
came a  street  or  into  the  authority  by  which  the  street  was 
originally  established."^^  If  the  way  was  dedicated  as  a 
street, — and  this  subject  of  dedication  has  already  been  the 
subject  of  a  separate  chapter, — ®'  the  dedication  must  have 


59.  If  the  municipality  had  assum- 
ed the  duty  of  constructing  and  keep- 
ing in  repair  the  sidewalk  on  which 
plaintiff  was  injured,  for  a  consider- 
able length  of  time  before  the  acci- 
dent, it  is  immaterial  whether  title 
to  the  street  has  ever  been  legally  ac- 
quired by  condemnation,  prescription 
or  dedication.  Wikel  v.  Decatur,  146 
111.   App.   51. 

Formal  dedication  of  the  land  on 
which  the  sidewalk  is  constructed 
Is  not  necessary.  O'Malley  v.  Lex- 
ington, 99  Mo.  App.  695,  74  S.  W. 
890. 

If  the  land  is  used  as  a  street, 
and  the  municipality  recognizes  it  as 
such,  proof  of  dedication  is  not  nec- 
essary. HoUein  v.  St.  Liouis,  130  Mo. 
287,  32  S.  W.  640;  Meiners  v.  St 
Lrf>ui8,  130  Mo.  274,  32  S.  W.  637. 

Thus,  grading  or  improving  any 
portion  of  a  street,  by  a  municipality, 
creates  the  duty  to  at  least  keep  such 
portion  in  repair.  Triese  v.  St.  Paul, 
36  Minn.  526,  32  N.  W.  857. 

In  Connecticut,  statutes  apply  to 
''all  existing  highways,  whether  estab- 
lished through  proceedings  in  court, 
or  municipal  authorities,  or  through 
dedication."  Makepeace  v.  Water- 
bury,  74  Conn.  360,  364,  50  Atl.  876. 


60.  in  Massacliusetts,  the  statute 
creating  liability  for  defective  high- 
ways applies  only  to  ways  "opened 
and  dedicated  to  the  public  use.*' 
Sullivan  v.  Boston,  126  Mass.  540. 

Pat  lis  crossing  common  grounds 
and  serving  as  communication  be- 
tween streets  held  not  within  stat- 
ute. Oliver  v.  Worcester,  102  Mass. 
489,  3  Am.  Rep.  485. 

61.  Ackerman  v.  Williamsport,  227 
Pa,  591,  594,  76  AU.  421. 

62.  Still  V.  Houston,  27  Tex.  Civ. 
App.  447,  66  S.  W.  76. 

63.  Mayor  v.  Sheffield,  4  Wall.  (U. 
S.)  189,  194,  18  L.  Ed.  416  (quoted 
from  in  Gilbreath  v.  Greensboro,  153 
N.  C.  396,  69  S.  E.  268). 

64.  Same  rule  laid  down  in  Sey- 
mour V.  Salamanca,  137  N.  Y.  364, 
33  N.  E.  304. 

That  a  way  has  not  been  legally 
laid  out  as  a  street  is  immaterial 
where  the  municipality  has  treated 
it  as  a  street  by  paving  it,  etc.  Sewell 
V.  Cohoes,  75  N.  Y.  45,  31  Am.  Rep. 
418. 

Illegality  in  proceedings  to  open 
the  street,  where  the  public  has  been 
invited  to  use  it,  is  immaterial.  Taake 
V.  Seattle,  16  Wash.  90,  47  Pac.  220. 

65.  Chap.  33,  ante,  vol.  4. 
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been  accepted.'"  But  it  is  well  settled  that  the  acceptance, 
in  order  to  render  the  municipality  liable,  need  not  be  for- 
mal,"^ unless  so  required  by  statute,  charter  or  ordinance. 
But  if  the  acceptance  of  the  dedication  is  required  to  be  in  a 
particular  way,  as  by  ordinance,  no  liability  arises  until  so 
accepted."*  Whether  acceptance  of  dedication  hy  public  ttser 
only  creates  lialiility  for  injuries  from  defective  streets,  is 
the  subject  of  more  or  less  conflict  in  the  decisions.'* 

§  2734.     Same — streets  outside  municipal  limits. 

There  is  no  municipal  liability  for  injuries  from  defective 
ways  or  sidewalks  located  outside  the  boundaries  of  the  mu- 
nicipality." 

§  2735.     Streets  not  opened  or  improved. 

For  injuries  on  streets  not  yet  opened  for  public  use,  the 
municipality  is  not  liable.''^    All  the  streets  of  a  municipality 


86.  Alabama.  Lipscomb  v.  Bease- 
mer,  161  Ala.  173,  19  So.  872  (alle^l. 

ilHnois.  Krlsch  v.  Chicago,  150  111. 
App.  197,  201. 

Kentucky.  Coebran  v.  Shepherds- 
Tllle,  19  Ky.  L.  Rep.  1192,  i3  S.  W. 
250. 

Marylani.  Ogle  v.  Cumberland,  90 
Md.    59,    44    Atl.    1016. 

ifuiouri.  Downend  v,  Kansas  City, 
1S6  Mo.  SO,  56  S.  W.  902,  51  L.  K.  A. 


Pittston  V.  Duffy,  1  Lack.  Leg.  R«e. 

{Pa.)   370. 

See  also  Curran  t.  St.  Joseipb,  1(3 
Mo.  App.   G18,  128  S.  W.  203. 

68.  Imperial  v.  WriBht.  34  Neb. 
732,    52    N.    W.    374. 

But  sec  Byerlr  T.  AnamOM.  79 
la.  204,  44  N.  W.  359. 

G9.     S  1582.  p.  3293,  ante,  vol.  4. 

Public  iiHer  for  many  years  la  suf- 
flcleoL  Hemphill  t.  Morehouse,  161 
Mo.  App.  566,  142  S.  W.  817;  Ballew 
V.  St.  Joseph,  163  Mo.  App.  297,  146  9. 
W.  454. 
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need  not  be  opened  and  put  in  condition  for  travel,  and  it  is 
not  liable  for  tie  condition  of  a  street  which  exists  merely  on 
paperJ*  However,  the  street  need  not  have  been  improved, 
in  order  to  hold  the  municipality  liable  J^  For  instance,  it  is 
imnaterial  that  the  street  has  never  been  graded,  if  the  mu- 
nicipality has  recognized  it  as  a  public  street  and  permitted 
its  use  as  such  J* 

§  2736.     What  included  within  term  "street." 

The  term  street,  as  generally  used,  includes  sidewalks^' 
and  public  alleys.'®  And  in  those  states  where  municipalities 
are  liable  for  negligence  in  maintaining  streets,  they  are  lia- 
ble   for  negligence  in  regard   to   sidewalks,^^   alleys,*^®   and 


in  't.lie  form  of  ordinances."  Baldwin 
▼.  Springfield.  141  Mo.  212,  42  S.  W. 
71  ©  (  oTemiled,  howeyer,  by  later 
c^s^fcs  in  Missouri,  so  far  as  it  may  be 
^n^trued  as  holding  that  a  dedica- 
^^"xx  can  not  be  accepted  by  public 
n»«r  only). 

**£at,  though  a  city  has  accepted 
*   i&treet.  In  whatever  way  that  will 
n^sOce  a  valid  acceptance,   it  is  not 
<>^llged  to  put  any  part  of  it  in  re- 
pair for  travel  by  vehicle  or  pedes- 
**^aji.     That  is  a  matter  of  govern- 
^'^ental  discretion,  for  the  non-exer- 
^^Be  of  which  it  is  not  liable.    Conner 
'^^  Nevada,  188  Mo.  148,  86  S.  W.  256, 
"1^07  Am.   St   Rep.   314.     And   if  the 
^ty  improves  a  part  of  the  street,  it 
^B  not  obliged  to  improve  all  of  it. 
Downend  v.  Kansas  City,  71  Mo.  App. 
S29,  and  authorities  there  cited.  Thus 
It  may  open  up  a  roadway,  say  near 
the  center,   and   yet  not   be   obliged 
to  establish  sidewalks  on  either  side; 
and  it  may  put  down  a  sidewalk  on 
one  side,  and  not  be  liable  for  not 
patting  one  down  on  the  other  side. 
Ely   V.    St.    Louis,    181    Mo.    723,    81 
8.   W.    168."     Curran   v.    St   Joseph. 
143  Mo.  App.  618.  128  S.  W.  203. 

72.  Hunter  v.  Weston.  Ill  Mo.  176, 
19  S.  W.  1098,  17  L.  R.  A.  633. 

Improvement  in  streets  in  the 
sparsely  inhabited  portions  of  the 
mnnicipality  is  discretionary,  and 
the  decision  of  the  council  in  regard 
thereto  is  binding  on  the  courts. 
Henderson  v.  Sandefur,  11  Bush. 
(Ky.)   650. 

"The  city  must  determine  when 
and  In  what  manner  Its  streets  shall 
be  Improved,  and,  while  it  is  respon- 


sible to  the  property  owner  for  the 
damages  done  by  insufficient  improve- 
ments which  it  makes,  it  is  not  liable 
merely  for  failing  to  improve  the 
street  or  for  suffering  it  to  remain 
in  the  condition  in  which  it  found 
it."  Harney  v.  Lexington,  130  Ky. 
247,  113  S.  W.  115. 

73.  Immaterial  whether  the  mu- 
nicipality has  chapged  the  natural 
grade  of  the  street  so  as  to  comply 
with  an  ordinance.  Meiners  v.  St. 
Louis,  130  Mo.  274,  32  S.  W.  637. 

A  street  partially  improved — is  lia- 
ble. Lafayette  v.  Larson,  73  Ind. 
3G7:  Lindholm  v.  St.  Paul,  19  Minn. 
245   (partially  graded). 

Where  a  street  is  dedicated,  the 
dedication  accepted,  the  street  In 
daily  use  by  numbers  of  people,  lit 
by  city,  sewer  pipes  laid  by  city, 
the  city  is  liable  for  negligence  In 
keeping  the  street  In  repair,  although 
the  street  was  not  otherwise  improv- 
ed and  there  were  no  sidewalks. 
Newport  News  v.  Scott's  Adm'r,  103 
Va.   794,  808.  50   S.   E.  266. 

Mowing  weeds  off  a  street  and  fill- 
ing holes  In  it  constitutes  such  an 
improvement  as  to  render  city  liable 
for  want  of  repair.  Henderson  v. 
White,  20  Ky.  L.  Rep.  1526,  49  S.  W. 
764. 

74.  James  v.  Seattle,  68  Wash.  359, 
123  Par.  472:  Brabon  v.  Seattle,  29 
Wash.    0,    09    Pac.    365. 

75.  §  1286,  ante,  vol.  3;  §  1829, 
ante,  vol.  4,  and  see  §  2743,  post 

76.  §  1285,  ante,  vol.  3,  and  see 
§  274S.  po.9t. 

77.  §  2743.  post. 
7S.     §   2748.  post. 
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bridges.'"  So  tli**  lialiility  extpmls  to  boulevnrds  **  and  ] 
ways.""  Such  liability  also  extends  to  a  viaduct  ove: 
tracks  of  a  railroad;*"  a  tunnel  under  a  river,  used 
highway;*'  apron  or  platform  forming  part  of  a  thort 
fare;  **  deposits  by  a  city  and  its  licensees  of  refuse  in  a 
adjoining  the  end  of  a  public  street,  and  aj)pearing  to 
proiongatdon  and  part  of  the  street;*'  lici/cle  path 
fltructed  by  a  municipality  at  its  option ;  *'  intersection 
railroad  right  of  way  and  a  street.*" 

However,  the  seashore  is  not  a  highway  for  public  t 
so  as  to  render  a  city  liable  for  injuries  from  falling  ini 
excavation.**  And  the  liability  does  not  extend  to  mere 
vate  ways  not  recognized  as  streets  by  the  municipal 

In  Ma^sachjisptfs,  it  is  held  that  a  road,  not  a  public 
way,  opening  into  a  street  at  right  angles  and  laid  out 
parkway  running  for  some  distance  through  private  lai 
not  a  way  "opened  and  dedicated  to  public  use,"  so  as 
within  the  statute  in  that  state."" 

§  2737.     Streets  and  walks  in  outlying  districts. 

Subject  only  to  the  qualification  that  the  same  amow. 
care  is  not  re(]uire(i  with  respect  to  streets  and  side^ 
in  outlying  districts  where  tlie  travel  is  comparatively  s 
it  is  well  settled  that  the  duty  to  exercise  reasonable 
to  keep  streets  and  sidewalks  in  safe  condition  for  publi 
applies  as  well  to  streets  and  sidewalks  in  the  suburbs  , 

87.    Taake  v.  Seattle,  18  Wasl 
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those  in  the  down  town  portion  of  the  municipality.®^  How 
far  hnprovements  shall  be  extended  on  a  street  maintained  as 
a  county  road  in  a  municipality  must  necessary  depend  upon 
mnnicipal  discretion,  but,  as  has  been  well  said,  **this  dis- 
cretion does  not  amount  to  permission  to  omit  the  mainte- 
nance of  the  way  already  in  existence  to  the  extent  neces- 
sary to  keep  it  reasonably  safe  for  public  use."  ^^ 

§  2738.     Streets  in  property  annexed. 

If  property  is  annexed  to  a  city,  public  highways  therein 
become  streets  of  the  municipality,'-^^  for  the  condition  of 
which  the  municipality  is  liable  in  case  of  negligence.®*  But 
the  municipality  is  allowed  a  reasonable  time  in  which  to 
discover  and  remedy  unsafe  conditions.®** 

§  2739.     Injury  outside  street  limits  where  street  obstructed. 

If  a  street  is  so  obstructed  as  to  require  travelers  to  go  on 
adjoining  land  for  the  purpose  of  travel,  the  municipality 
assumes  responsibility  for  reasonable  care  as  to  such  way 
over  the  adjoining  land,  where  a  way  has  been  worn  there  by 
travel  for  some  time.®®    But  if  a  traveler  unnecessarily  de- 
parts from  the  used  part  of  the  highway,  and  is  injured  while 
attempting  to  regain  the  highway,  the  municipality,  it  is  gen- 
erally held,  is  not  liable.®^ 

S  2740.    Abandonment  of  street  as  precluding  liability. 

A  municipality  may  abandon  a  public  street  so  as  to  pre- 
^^^de  further  liability  for  failure  to  keep  it  in  repair.®®    Or  it 


.  ^X.  Delaware.  Seward  v.  Wllming- 
^^«^.  2  Mar.  (Del.)  189.  42  Atl.  451. 
-  _^*Jinoi«.  Decatur  v.  Beaten,  169 
"J-  340,  48  N.  E.  186;  Flora  v.  Naney. 
**«  111.  45,  26  N.  E.  645;  Mt.  Morris 
^-  Kanodo,  98  111.  App.  373;  Lusch 
^-    Odin,  158  HI.  App.  657. 

^oiiHi.     Thomas  v.  Brooklyn,  58  la. 
*««,  10  N.  W.  849. 

MinneBOta.    Sundell  v.  Tintah,  117 

Minn.   170,  134  N.  W.  639.  38  U  R. 

A.    (N.    S.)    1127. 

Vehraska.  South  Omaha  v.  Powell, 
50  Neb.  798.  70  N.  W.  391;  O'Laugh- 
lln  V.  Pawnee  City,  88  Neb.  244,  129 
N.  W.  271. 

Pennsylvania.  Wall  v.  Pittsburg, 
206  Pa.  48,  54  Atl.  497. 

Amount  of  care  different,  §  2726, 
ante. 

Applies  to  a  street  on  a  hillside 
near  the  outskirts.  Wall  v.  Pitts- 
burg.  205    Pa.    48,   54   Atl.    497. 

6  McQ.   18 


92.  Chambers  v.  Braddock  Bor- 
ough, 34  Pa.  Super.  Ct.  407,  410. 

93.  §  1287,  ante,  vol.  3. 

94.  Georgia  R.  &  E.  Co.  v.  Tomp- 
kins (Ga.  1912),  75  S.  E.  664;  Macon 
V.  Morris  (Ga.  1912),  73  S.  E.  539; 
Frankfort  v.  Coleman,  19  Ind.  App. 
368,  371,  49  N.  E.  474,  65  Am.  St. 
Rep.  412;  Foster  v.  Kansas  City,  114 
Mo.  App.  728,  90  S.  W.  751. 

95.  Richmond  v.  Mason,  109  Va. 
546,  65  S.  E.  8. 

96.  Finkle  v.  Valatie,  99  N.  Y.  S. 
715,  114  App.  Div.  251;  Batty  v.  Dux- 
bury,   24  Vt.   155. 

97.  Hannibal  v.  Campbell,  86  Fed. 
297,  30  C.  C.  A.  63. 

§  2772,  post. 

98.  Anderson  v.  Turbeville,  6 
Cold.    (Tenn.)    150. 

But  if  a  street  is  being  repaired, 
and  the  municipality  requires  it  to 
be  kept  open  for  use  by  the  public 
while   the   repairs   are   being   made, 
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may  close  a  street  for  travel  temporarily  and  thereby  sus- 
pend for  the  time  being  the  duty  to  keep  it  in  reasonably  safe 
condition."'  So  statutes  in  some  states  provide  that  if  a  street 
is  not  opened  and  worked  within  a  certain  number  of  year^ 
after  being  laid  out,  it  shall  cease  to  be  a  street; '  and  after 
sQch  period  it  is  held  that  the  municipality  is  not  liable  for 
injuries  from  defects  therein.*  However,  if  a  public  way  is 
closed  to  travel,  notice  thereof  must  he  given,  in  order  to 
escape  liabiUty."  Thus,  where  a  city  street  had  been  dis- 
continued but  was  continually  being  used  by  the  public,  and 
no  other  road  was  substituted  and  no  notice  posted  not  to  use 
the  road,  the  city  is  liable  for  an  injury  caused  by  a  defect 
or  obstruction  in  the  old  way,*  So  whore  a  sidewalk  is  per- 
mitted to  remain  and  to  be  used  as  it  was  before  the  street 
was  vacated,  the  duty  of  the  municipality  to  repair  it  is  the 
same  as  it  is  with  respect  to  other  walks  under  its  control.' 
If  the  municipality  has  the  right  to  close  a  street  temporarily, 
it  can  prevent  liability  in  the  meantime  by  ^viiig  notice  to  the 
public,  by  signs  or  a  barrier,  that  the  street  has  been  closed." 

§  2741.     Highways  built  and  maintciined  ultra  vires. 

If  there  is  no  municipal  authority,  under  any  circumstances, 
to  construct  or  maintain  a  street,  so  that  the  construction  or 
maintenance  is  ultra  vires,  damages  are  not  recoverable.' 
For  instance,  in  a  loading  case,  the  city  of  La  Crosse,  in 
Wisconsin,  built  and  maintained  a  road  across  the  Mississippi 
River  and  in  the  state  of  Minnesota,  witliout  any  charter  or 
legislative  authority  except  from  the  state  of  Minnesota.     It 
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liable  for  injuries  received  from  defects  in  such  road,  and 
heiic^  was  not  liable  for  injuries  occurring  thereon.® 

3.    PABTICULAK  PAKTS  OF  STREETS  TO  WHICH  LIABILITY  EXTENDS. 

§  2742.     "Width"  of  way  as  to  which  duty  extends. 

There  is  some  apparent  conflict  in  the  decisions  as  to  the 
width  of  the  highway  as  to  which  the  duty  of  the  municipality, 
to  use  reasonable  care  to  keep  safe,  extends.    The  ride  un- 
doubtedly is  that  a  municipality  need  not  open  a  street  for 
travel  to  its  entire  width^  and  if  only  part  of  the  width  has 
been  opened  for  travel,  then  of  course  only  that  part  is  re- 
quired to  be  kept  in  condition.***    But  if  the  street  has  been 
opened  to  its  entire  width  or  any  lesser  part,  and  then  the 
traveled  way  is  confined  to  a  narrower  limit,  the  decisions 
are  not  altogether  harmonious  in  some  instances,  even  in 
the  same  state.    It  is  sometimes  held  that  municipalities  are 
required  to  exercise  reasonable  care  only  as  to  the  traveled 
portions  of  a  street,"  but  there  is  authority  directly  holding 


8.  Becker  v.  LaCrosse,  99  Wis. 
414,  75  N.  W.  84,  40  L.  R.  A.  829,  67 
Am.  St  Rep.  874. 

9.  Hannibal  v.  CampbeH,  86  Fed. 
297,  30  C.  C.  A.  63. 

The  municipality  may,  without  in- 
curring liability,  leave  certain  streets 
entirely  unopened,  and  in  others 
put  only  a  portion  of  the  width  in 
condition  for  use.  Wellington  v. 
Qregson,  31  Kan.  99,  1  Pac.  253,  47 
Am.  Rep.  482. 

10.  S  2735,  ante;  and  see  Herndon 
T.  Salt  Lake  City,  34  Utah,  65,  95 
Pac.   646. 

But  If  the  municipality  determines 
to  devote  less  than  the  full  located 
width  of  the  street  to  travel,  the 
portion  lying  between  such  part  and 
the  remainder  should  in  some  way 
be  80  indicated  as  to  be  prominent 
to  a  person  using  the  street  Birch 
▼.  Charleston  Light,  H.  &  P.  Co.,  113 
in.  App.  229. 

Limitation  on  rule.  While  a  mu- 
nicipality need  not  prepare  and  main- 
tain the  full  located  width  of  the 
street  for  travel,  yet  If  a  hole  is  so 
near  the  traveled  path  that  It  is 
liable  to  result  in  injury  to  passers- 
bj,  the  municipality  is  liable  for 
Injuries  therefrom.  Birch  v.  Charles- 
ton Light,  H.  &  P.  Co.,  113  ni.  App. 
229.  and  see  S  2774,  post. 

IL     Howard     v.     North     Bridge- 


water,  16  Pick.  (Mass.)  189;  Tritz 
V.  Kansas  City,  84  Mo.  632;  Craig 
V.  Sedalia,  63  Mo.  417;  Brown  v. 
Glasgow,  57  Mo.  156;  Bassett  v.  St 
Joseph,  53  Mo.  290,  14  Am.  Rep.  446; 
Rhyner  v.  Menasha,  97  Wis.  523,  73 
N.  W.  41.  See  also  McArthur  v. 
Saginaw,  58  Mich.  357,  25  N.  W. 
313,  55  Am.  Rep.  687. 

Liable  for  defects  in  traveled  part 
exists  although  municipality  had 
left  street  in  its  natural  condition 
as  when  opened  to  public  use.  Lamb 
V.  Cedar  Rapids,  108  la.  629,  79  N. 
W.    366. 

It  is  not  the  duty  of  a  municipality 
to  keep  every  street  in  proper  con- 
dition throughout  its  entire  width, 
without  regard  to  location,  amount 
of  travel  and  other  circumstances. 
FuUiam  v.  Muscatine,  70  la.  436,  30 
N.  W.  8G1. 

Hole  beside  a  stump,  on  side  of 
but  within  road  which  was  practi- 
cally a  country  highway.  Not  lia- 
ble where  traveled  part  of  road  was 
safe.  Keyes  v.  Marcellus,  50  Mich. 
439,  15  N.  W.  542,  45  Am.  Rep.  52. 

Where  only  a  portion  of  a  street 
was  wrought  for  travel,  but  houses 
had  been  moved  back  to  widen  the 
street  to  make  a  boulevard  although 
the  new  portion  was  still  in  the 
rough,  an  occupant  of  one  of  such 
houses    injured   while   passing   over 
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the  contrary,'^  and  it  is  expressly  held  in  other  eases  that 
all  of  the  street,  so  far  as  opened,  must  be  kept  in  proper 
condition.'^  And  it  is  held  by  all  the  detiisions  that  as  to 
sidewalks  the  duty  extends  to  their  entire  width,"  at  least 
in  the  settled  part  of  the  municipality." 


sucb  rough  ground  to  reach  the 
sidewalk,  cannot  recover.  Lynch  T. 
BoBton.  1S6  Mass.  148,  71  N.  B.  301. 

"It  I*  In  generaF  the  duty  of  a 
traveler  to  remain  In  the  traveled 
track  of  the  road,  or  that  part  of 
the  highway  which,  to  a  reasonable 
width,  has  been  graded  or  prepared 
for  that  purpose;  and  if  be  volun- 
tarily deviates  from  the  roadway 
thus  prepared,  and  meets  with  an 
accident  from  acme  cause  outside  of 
the  traveled  track,  the  municipality 
ought  not  to  be  responailile  for  any 
damage  or  injury  he  may  thus  sus- 
tain. If  tbe  law  were  otherwise,  It 
would  follow  that  a  municipality 
would  be  liable  for  all  accidents 
occurring  in  consequence  of  the 
voluntary  act  or  mistake  of  a  traveler 
In  leaving  the  roadway  to  travel  upon 
that  part  not  intended  for  bis  use." 
King  V.  Ft.  Ann,  180  N.  Y.  49e,  73 
N.  E.  481. 

As  to  rural  ways,  although  within 
tbe  limits  of  the  municipality,  the 
duty  does  not  extend  to  all  parts  of 
the  road.  Rankin  v.  Smith,  63  111. 
App.  522;  Keyes  v.  Marcellas,  50 
Mich.  439.  15  N.  W.  542,  45  Am.  Rep. 


52. 


MUtouri.  Kossman  t.  St.  Louis, 
153  Mo.  293,  54  S.  W.  613. 

Pennstilvania.  McLaughlin  t.  Kel- 
ly. 230  Pa.  251.  79  Atl.  652. 

See  also  Herrlngton  v.  Macon,  12S 
Ga.  58.  64  S.  E.  71  (dangerous  ditch 
across  sidewalk). 

So  where  there  was  no  part  of  the 
street  appropriated  to  sidewalks,  the 
municipality  was  held  liable  where 
a  wagon  was  driven  Into  an  UD- 
guarded  hydrant  eleven  feet  within 
the  street  line,  although  the  wagon 
was  being  driven  between  the  street 
line  and  the  hydrant.  Bnrnea  v.  St. 
Joseph,  91  Mo.  App.  489. 

Alleys,  rule  applied  to.  Niblett  ▼. 
Nashville,  12  Helsk.  (Tenn.)  S84. 
27  Am.  Rep.  755. 

Bridge,  whole  width  must  be 
kept  in  repair.  Rusch  v.  Davenport, 
6   la.   443. 

Statute  applies  to  all  portions  of 
street  Lincoln  v.  Detroit,  101  Mich. 
245.  59  N.  W.  617. 

14.  Wilmette  v.  Bracble.  110  lU. 
App.  356:  Springfield  v.  Bums,  Gl 
III.  App.  595;  Bacon  v.  Boston,  3 
Cuah.  (Mass.)  174;  Norton  v.  Kra- 
mer. 180  Mo.  536,  79  3.  W.  699: 
Goins  v.  Moberly.  127  Mo.  116,  29  8. 


§2742 


Width  of  Way:  Extent. 


5621 


Hie  general  doctrine  to  be  deduced  from  the  cases  has  been 
stated  as  follows:  ^*That  in  opening  a  street  for  travel, 
whatever  may  be  its  nominal  or  platted  width,  it  is  prima- 
rily a  matter  within  the  discretion  of  the  city  to  say  whether 
it  will  prepare  the  whole  or  only  a  portion  of  the  width  of  the 
street  for  travel;  that  in  the  business  portions  of  the  city, 
or  where  travel  and  the  convenience  of  the  public  require  it. 
the  whole  width  of  the  street  must  generally  be  made  and 
maintained  passable  and  in  a  reasonably  safe  condition ;  that 
'where  the  whole  width  of  the  street  has  been  prepared  and 
opened  for  travel,  whether  primarily  necessary  or  not,  the 
city  must  thereafter  maintain  the  whole  street  in  a  reasonably 
safe  condition  throughout  its  entire  width;  that  in  some 
places,  and  especially  in  the  outlying  portions  of  the  city, 
it  may  ordinarily  determine  what  portions  of  the  streets  it 
will  prepare  for  travel,  and  in  such  places  it  need  only  main- 
tain that  portion  which  is  opened  and  set  apart  for  travel 
in  a  reasonably  safe  condition;  that  whether  the  city  has 
prepared  a  sufficient  width  for  passage  to  respond  to  the 
needs  of  the  public  may  be  a  question  of  fact  for  the  jury, 
and  as  to  whether  the  streets  are  maintained  in  a  reason- 
ably safe  condition  for  travel  (whether  throughout  their  en- 
tire width  where  the  whole  width  is  opened,  or  over  that 
portion  which  is  opened  and  prepared  for  travel),  is  always 
a  question  of  fact  to  be  determined  by  the  jury  from  all  the 
facts  and  circumstances  in  the  particular  case."^^ 


16.  Herndon  v.  Salt  Lake  City,  34 
Utah.  65,  95  Pac.  645,  per  Justice 
Frick. 

"In  15  A.  &  E.  Ency.  L.  (2d  Ed.) 
at  page  452,  after  stating  the  law 
applicable  to  country  roads  to  be 
that  such  roads  need  not  be  opened 
up  nor  maintained  in  a  reasonably 
safe  condition  for  travel  throughout 
their  entire  width,  the  author  pro- 
ceeds as  follows:  'In  regard  to  city 
streets  it  would  seem  that  the  rule 
might  well  be  different  from  that 
preTailing  in  the  case  of  country 
roads,  and  accordingly  it  is  stated 
in  some  cases  that  there  is  an  abso- 
lute duty  to  keep  in  repair  the  whole 
width  of  the  street  These  states 
ments,  may,  however,  be  viewed  with 
reference  to  the  particular  circum- 
stances under  which  they  are  made, 
and  in  the  best-considered  cases  it 
is  stated  that  even  in  the  case  of  city 
streets  the  width  which  must  be  kept 
in  repair  is  a  matter  dependent 
on  particular   circumstances,  among 


which,  apparently  to  be  considered, 
are  the  amount  of  travel  and  the 
question  whether  the  city  has  ever 
opened  the  whole  street  for  travel  by 
doing  work  thereon,  so  as  to  induce 
persons  to  use  the  whole  width 
thereof.'  Upon  an  examination  of 
the  cases  it  will  be  found  that  what 
the  author  says  with  regard  to  the 
statements  contained  in  the  cases, 
and  that  such  statements  must  be 
reconciled  with  the  particular  facts 
before  the  courts  in  making  them, 
is  not  overdrawn.  In  fact  it  will  be 
found  that  cases  emanating  from  the 
same  courts  are  not  infrequently 
cited  upon  both  sides  of  the  propo- 
sition; namely,  that  it  is  the  duty 
of  the  city  to  make  its  streets  pass- 
able and  to  maintain  them  in  a  rea- 
sonably safe  condition  throughout 
their  entire  width,  and  also  that  no 
such  duty  is  Imposed.  This  appar- 
ent conflict  Is  due  to  the  fact  that 
in  those  cases  where  the  evidence 
was  to  the  effect  that  the  city  had 
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Furthermore,  the  duty  of  the  municipality  extends  to  the 
Space  between  the  sidewalk  and  the  curb." 

§  2743.     Sidewalks. 

Wherever  it  is  held  that  there  Ib  a  common  law  liability 
imposed  on  mtmicipalities  for  negligence  in  maintaining  ite 
streets,  the  like  rule  is  held  as  to  sidewalks,'^  which  are,  as 
a  matter  of  law,  generally  held  to  be  included  within  the 
term  streets.**  So  statutes  imposing  such  liability  for  de- 
fective highways  are  generally  held  to  include  sidewalks.*'* 


opened,  worked,  and  prepared  for 
travel  and  public  use  the  wbole 
width  of  the  street  ttie  court  simply 
stated  that  It  was  the  duty  of  the 
Git7  to  maintain  such  atreeta  reaaon- 
ably  safe  for  travel  throughout  their 
entire  width,  and  that  a  (allure  to 
do  this  constituted  negligence.  In 
those  cases,  therefore,  the  question 
Involved  here,  as  a  general  rule,  is 
not  discussed;  but  the  duty  upon 
the  part  of  the  city  to  maintain  the 
whole  street  safe  is  assumed."  Hem- 
don  V.  Salt  Lake  City,  34  Utah.  65. 
96  Pac.  646. 

17.     9  2746,  po»t. 

IS.  Illinoia.  Bloomtngton  v.  Bay, 
42  111.  eo3. 

Indiana.  Dooley  v.  Sullivan,  112 
Ind.  451,  14  N.  E.  566,  2  Am.  St.  Rep. 
209. 

Iowa.  Brown  v.  Chllllcothe,  123 
la.  640.  98  N.  W.  502. 

Kantas.     Osborne  v.  Hamilton.  29 


Detects  In  sections  of  old  sidewalk 
placed  In  front  of  vacant  lots  by  the 
municipality,  where  used  for  foot 
travel,  renders  the  municipality 
liable,  although  tbey  were  not  put 
there  for  public  travel.  Rusher  v. 
Aurora.  71  Mo.  App.  4 IS. 

Sidewalk  need  not  be  formally 
adopted  by  recorded  resolution  or 
vote.  Cronln  v.  Delavan,  60  Wla 
375,  7  N.  W.  249. 

Includes  platform.  So  the  mn- 
nlclpallty  is  liable  tor  the  defective 
condition  ot  a  platform  over  a  gutter 
In  the  street,  erected  by  a  buslneas 
Brm  by  perralaalon  to  receive  and 
deliver  goods  from  their  storehouse, 
where  It  was  liable  to  be  used  by 
pedestrians.  Bell  v.  Henderson,  24 
Ky.   L.   Rep.   2434,  74   S.   W.  206. 

Does    not    include    approach    to   ■> 
sidewalk    (such   as   a   platform)    on. 
private  property.     I-eggett  v.  Water — 
town,  86  N.  Y.  S.  982,  93  App.  Div^ 
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In  fact,  the  duty  to  repair  a  sidewalks  is  as  binding  as  is  the 
duty  to  keep  the  driveway  in  proper  condition.^^  Hence, 
the  fact  that  a  sidewalk  is  originally  properly  constructed 
does  not  affect  municipal  liability  for  its  subsequently  becom- 
ing  defective.-^ 

In  order  to  render  the  municipality  liable,  the  sidewalk 
must  be  a  public  one;  ^^  although  it  is  immaterial  that  a  side- 
walk, at  the  place  of  the  injury,  is  on  private  property,  where 
the  municipality  has  held  it  out  as  a  public  thoroughfare.^* 

On  the  other  hand,  the  municipality  cannot  escape  liability 
on  any  of  the  following  grounds :  sidewalk  not  built  by  the 
municipality,^^  as  where  built  by  an  abutting  owner ;  ^^  side- 


the  bridge,  and  hence  not  within  the 

Iffichigan  statute.     Saunders  y.  Gun 

Plains,  76  Mich.  182,  42  N.  W.  1088. 

Maine   statute    that   repair    of   a 

way  within  six  years  before  the  cause 

of  action  accrued,  estops  the  town  to 

deny   the   location,   applies   to   slde- 

^walks.     McCann   v.   Bangor,   58   Me. 

348. 

21.  Gillard  v.  Chester,  212  Pa. 
338,  61  Atl.  929. 

22.  Muncle  y.  Hey,  164  Ind.  670, 
74  N.  E.  250. 

23.  Sidewalk  must  be  controlled 
mnd  treated  by  the  authorities  as  a 
public  sidewalk,  and  opened  as  such. 
Chapman  y.  Milton,  31  W.  Va.  384, 
7  S.  E.  22. 

Space  between  the  line  of  the  side- 
walk and  a  building,  used  by  the 
owner  for  his  own  purposes  and  oyer 
which  the  municipality  neyer  exer- 
cised any  control  is  not  part  of  the 
sidewalk.  Temby  y.  Ishpeming,  140 
Mich.  146,  103  N.  W.  588.  69  U  R. 
A.  618. 

Foot  path  worn  along  the  part 
of  a  street  which  had  neyer  been  im- 
proyed  by  the  municipality,  not  lia- 
ble. Ely  V.  St.  Louis.  181  Mo.  723, 
81  S.  W.  168. 

Repairs  after  accident.  The  fact 
that  after  the  accident  the  munici- 
pality caused  the  sidewalk  to  be  re- 
paired is  materia]  to  show  assump- 
tion of  control  of  the  sidewalk  by 
the  municipality.  Benton  y.  St. 
Louis,  217  Mo.  687.  118  S.  W.  418. 
129  Am.  St.  Rep.  561,  followed  in 
Hemphill  y.  Morehouse.  162  Mo.  App. 
S66,  142  S.  W.  817. 

24.  Chicago  y.  Baker,  95  111.  App. 
413,  ard  in  195  111.  54,  62  N.  E.  892. 

If  a  municipality  has  had  a  side- 
walk built   at  its  direction,  and   It 


has  been  used  as  such  for  seyeral 
years,  although  the  land  was  not 
dedicated  to  public  use  or  used  so 
as  to  make  it  a  public  street,  the  mu- 
nicipality is  liable  for  negligence  In 
maintaining  the  walk.  Harrison  y. 
Ayrshire.  123  la.  528.  99  N.  W.  132. 

25.  Connecticut  Hillyer  y.  Win- 
sted.  77  Conn.  304,  308,  59  Atl.  40. 

Illinois.  Mt.  Carmel  v.  Blackburn, 
53  111.  App.  658;  Champaign  y.  Mc- 
Innis,  26  111.  App.  338. 

Indiana.  Aurora  v.  Bitner.  100 
Ind.  396. 

Minnesota.  Fumell  y.  St.  Paul, 
20  Minn.  117. 

Missouri.  Hill  v.  Sedalia.  64  Mo. 
App.  494;  Streeter  y.  Breckenridge, 
23  Mo.  App.  244. 

Texas.  Klein  y.  Dallas.  71  Tex. 
280.   8   S.  W.   90. 

§  2728,  ante. 

26.  Colorado.  Denyer  y.  Hickey, 
9  Colo.  App.  137.  47  Pac.  908  (federal 
government  abutting  owner). 

Illinois.  Flora  y.  Naney,  31  111. 
App.  493.  affd  in  136  111.  45.  26  N. 
E.   645. 

Indiana.  Huntington  y.  Breen.  77 
Ind.  29;  Huntington  y.  McClurg,  22 
Ind.  App.  261,  53  N.  E.  658  (walk 
constructed  by  county). 

Kentucky.  Bromley  y.  Bodkin.  25 
Ky.  L.  Rep.  1245,  77  S.  W.  696. 

Maine.  Hutchings  y.  Sulllyan,  90 
Me.  131.  37  Atl.  883. 

Michigan.  Lombar  v.  East  Tewas, 
86  Mich.  14,  48  N.  W.  947;  Shippy  y. 
Au  Sable.  85  Mich.  280,  48  N.  W. 
584;  Fuller  y.  Jackson,  82  Mich.  480, 
46  N.  W.  721. 

Missouri.  Oliyer  y.  Kansas.  69 
Mo.  79. 

Ne'braska.  Plattsmouth  y.  Mitch- 
ell, 20  Neb.  228.  29  N.  W.  593. 
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walk  constructed  without  authority  from  the  mumcipality ; " 
sidewalk  located  on  the  outskirts  of  the  dtp  and  infrequently 
used  by  the  public;^*  drive.tcay  of  the  street  in  an  unfinished 
condition i^^  plailk  used  as  a  means  of  descent  from  the  end 
of  a  sidewalk,  put  there  by  an  unknown  person ;  ^**  loose  boards 
placed  at  an  alley  crossing  by  third  persons;'^  municipality 
under  no  obligation  to  build  sidewalks;  ^^  other  parts  of  the 
street  sufficient  for  public  convenience;^'  no  curb  or  dividing 
Utie  between  the  sidewalk  and  the  driveway,  where  in  fact 
used  as  a  footpath ;  ^*  fee  of  the  soil  on  which  the  sidewalk 
is  built,  in  the  abutter;*'  nonliability  of  the  abutting  oivner 
for  the  defect  in  the  sidewalk;*®  fact  that  another  was  also 
negligent.^'' 

Furthermore,  the  liability  extends  to  injuries  from  a  defect 
in  a  path  used  by  pedestrians,  although  no  artificial  sidewalh 
has  been  constructed.**  And  so  far  as  municipal  liability  is 
concerned,  a  walk  is  a  sidewalk  although  constructed  of  cin- 
ders. "It  was  a  sidewalk  no  matter  whether  constructed  of 
cinders,  plank,  stone,  concrete,  or  any  or  all  of  them  com- 
bined."" 


Nev>  Hampshire.  Lambert  v.  Pem- 
broke. 6S  N.  H.   280.  23  Atl.  81. 

New  York.  Saulsbiiry  v.  Ithaca. 
94  N.  Y.  27,  46  Am.  Rep.  123.  aff's 
n  Hun,  12. 

W(wftinff(Ort.  McKnIght  v.  Seat- 
tle. 39  Wash.  516,  81  Pac.  998. 

Wisconsin.  Hill  v.  Fond  du  I>ac, 
66  Wis.  242.  14  N.  W.  25. 

.   St.   Louis. 


for  the  use  of  pedeBtrians,    James  t. 
Portage,  48  Wis.  S77,  6  N.  W.  31. 

34.  Hlllyer  v.  Wlnsted.  77  Conn. 
304.   59  Atl.   40. 

35.  Will    V.    Mendon,    108    Mich. 
251,  66   N.   W.  58. 

36.  Bucher  t.   Sunbunr  Borougta, 
216  Pa.  89.  64  Atl.  906. 

37.  Even    where    the    board    of 
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Keeping  up  a  good  sidewalk  on  one  side  of  the  street  does 
not  relieve  a  municipality  from  liability  for  defects  in  a  path- 
^way  (not  a  sidewalk)  on  the  other  side  of  the  street  over 
uvhich  people  generally  passed  on  foot.*^ 

§  2744.    Same — sidewalks  partly  or  wholly  outside  limits  of 

street 

A  municipality  is  liable,  in  case  of  negligence,  for  inju- 
ries resulting  from  defects  in  a  sidewalk  or  driveway,  within 
the  municipal  limits  but  wholly  or  partly  outside  the  street 
limits,  where  it  has  constructed  or  controlled  such  way,  or  it 
is  used  as  a  part  of  the  street  to  the  knowledge  of  the  mu- 
nicipality and  without  objection.'*^    However,  if  the  sidewalk 


It  is  immaterial  that  sidewalk  is 
l>uilt  of  earth  instead  of  the  usual 
materials.  Graham  v.  Albert  Liea,  48 
Minn.  201,  50  N.  W.  1108. 

40.  Neal  v.  Marion,  129  N.  C.  345, 
40  S.  E.  116. 

Construction  of  a  sidewalk  on  one 
side  of  a  street  is  not  notice  to 
pedestrians  not  to  walk  on  the  other 
aide.  Neal  v.  Marion,  129  N.  C.  345, 
40  S.  E.  116. 

8    2838,   post. 

41.  Mansfield  v.  Moore.  124  111. 
:133,  16  N.  E.  246;  Roodhouse  v. 
Chrtstian,  55  111.  App.  107,  aft'd  in 
:i58  111.  137,  41  N.  E.  748;  Worrell  v. 
:Bloomfield,  148  la.  691,  127  N.  W. 
1082;  O'Neil  v.  West  Branch,  81 
Mich.  544,  45  N.  W.  1023;  Chadron 
-¥.  Glover,  43  Neb.  732,  62  N.  W.  62; 
TOxworthy  v.  Hastings,  25  Neb.  133, 
-41  N.  W.  132. 

Contra,  see  Stone  v.  Attleborough, 
140  Mass.  328,  4  N.  E.  570. 

Jewhurst  v.  Syracuse,  108  N.  Y. 
203,  15  N.  E.  409,  is  the  leading 
case  in  New  York  upon  the  subject. 
There  the  owner  of  land  adjoining 
one  of  defendant's  streets  had  built 
a  sidewalk  along  the  line  thereof, 
consisting  of  two  strips  of  12-inch 
plank  laid  lengthwise  of  the  street 
one  foot  apart,  one  strip  inside  and 
one  outside  of  the  limits  of  the 
street;  and  the  plaintift  was  injured 
by  the  breaking  of  the  plank  on 
which  he  was  walking  outside  of  the 
street  limits.  The  sidewalk  had  been 
out  of  repair  for  a  year,  to  the  knowl- 
edge of  defendant.  A  judgment  re- 
covered by  plaintiff  was  afllrmed  by 
the  court  of  appeals  upon  the  theory 
that,    where     there     is     no    visible 


boundary  to  the  line  of  a  city 
street,  and  a  portion  of  the  road- 
way traveled  on  is  so  near  the  line 
as  to  induce  the  belief  in  any  one 
passing  upon  the  street  and  exercis- 
ing reasonable  care  that  he  is  witin 
the  line  thereof,  if  such  portion  is 
for  any  reason  rendered  dangerous 
for  travel,  and  the  city  has  notice 
thereof,  and  such  danger  can  be 
remedied  by  the  exercise  of  reason- 
able care,  either  by  the  erection  of 
a  guard  or  railing  along  the  line  of 
the  street  or  in  some  other  way,  and 
the  city  neglects  to  do  this,  it  is  lia- 
ble to  one  injured  because  of  such 
defect  while  traveling  upon  such 
portion  of  the  roadway,  if  he  himself 
is  free  from  any  contributory  negli- 
gence. The  fact  that  the  city  in 
such  a  case  would  have  no  right  to 
go  upon  the  private  property  and  re- 
pair the  defect  was  fully  recognized 
by  the  court;  but  the  defect,  because 
of  its  propinquity  to  the  highway 
and  its  apparent  connection  with  it, 
was  treated  as  a  defect  in  the  high- 
way itself. 

Immaterial  that  sidewalk  used  by 
the  public  and  recognized  as  such 
by  the  municipality  is  in  fact  on 
private  property.  O'Malley  v.  Lex- 
ington, 99  Mo.  App.  695,  74  S.  W. 
890.  See  also  Deland  v.  Cameron, 
112  Mo.  App.  704,  87  S.  W.  597. 

The  fact  that  a  sidewalk,  on  which 
the  injury  occurred,  is  not  within  the 
limits  of  the  street  as  laid  out,  where 
within  the  limits  of  the  municipality, 
is  immaterial,  where  the  sidewalk 
runs  along  the  street  in  the  usual 
place  in  front  of  abutting  lots,  and 
has   been   under   the   control   of   the 
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is  boyond  the  limits  of  the  street  and  has  not  been  recognized 
liy  the  municipality  as  a  public  way,  the  municipal  liability 
would  not,  it  is  clear,  extend  thereto ;  and  mere  acquiescence 
in  the  use  of  a  sidewalk  outside  the  street  limits,  by  the  public 
for  several  years,  has  been  held  not  of  itself  to  create  lia- 
bility." 

§  2745.  Same — failure  to  construct  sidewalks  as  distinguished 
from  failure  to  repair. 
Failure  to  construct  any  sidewalks  at  all  is  not  actionable 
negligence.*'  And  for  failure  of  an  abutter  to  construct  a 
walk  in  front  of  his  premises,  as  ordered,  there  being  no 
sidewalk  there,  the  municipality  is  not  liable.** 

§  2746.     Space  between  driveway  and  sidewalk. 

Space  between  the  sidewalk  and  the  roadway  is  a  part  of 
the  street,  although  not  intended  for  actual  travel,  and  the 
municipality  must  protect  pedestrians  and  other  travelers 
from  injury  from  defects  in  such  part  of  the  street.*"  So 
where  a  sidewalk  has  become  unsuitable  as  a  walk  and  pe- 


munlclpaUty  and  used  by  the  public 
for  Beveral  yesra.  O'LaughUn  v. 
Pawnee  City,  SS  Neb.  244,  129  N. 
W.  271. 

Walks  on  railroad  right  of  way. 
Includes  sidewalks  built  by  munici- 
pality OD  a  railroad  rlgbt  of  way, 
where  necessary  for  the  use  of  the 
public.  MansHeld  t.  Moore,  21  III. 
App.  326,  afTd  In  124  111.  133.  16 
N.  E.   246. 

.  Centralia.   4&   Wis. 
1^353. 

.vol.  4. 


sides  of  a  highway  whose  bed 
afforded  safe  means  tor  trSTel." 
Stadelmana  t.  New  York,  110  N.  T. 
S.  6S2.  126  App.  DIt.  3G2. 

44.  Shletart  v.  E>etrolt,  108  Hlch. 
309,  66  N.  W.  221  (Montgomery,  J., 
dissenting) . 

45.  Coffey  v.  Carttaage,  186  Mo. 
673.  S5  S.  W.  532;  Focktor  T.  Ku. 
sas  City.  94  Mo.  App.  464,  68  S.  W. 
363  (falling  over  pile  of  etonea); 
Townley  v.  Hiintlnglon.  eS  W.  Va. 
574,  70  S.   E.   368. 

See  extensive  note  In  39  U  R.  A 
(N.   S.1    94. 

jeep   that   part    hotween    the 

sidewalk    in 

may 
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destrians  constantly  use  another  portion  of  the  street  between 
the  curb  and  the  lot  line,  the  portion  thus  used  is  a  sidewalk 
within  the  rule  as  to  liability  for  defective  sidewalks.'*®  If 
the  sidewalk,  by  ordinance,  embraces  a  grass  plot  ten  feet 
wide  between  the  curbstone  and  lot  line,  the  entire  space 
miTist  be  kept  reasonably  safe  for  pedestrians  who  have  occa- 
sion to  use  it.*^ 

§    2747.     Crosswalks. 

The  liability  for  defective  streets  extends  to  defects  in 
cirosswalks  for  the  accommodation  of  pedestrians  in  crossing 
firom  one  side  of  a  street  to  another.*®    And  liability  does  not 


<€.  Rea  v.  Sioux  City,  127  la.  615, 
103  N.  W.  949. 

X  Deludes  traveled  path  between  a 
st.i'^et  and  a  sidewalk,  where  gen- 
6X"cUly  used  as  a  path  of  convenience 
irt^  the  knowledge  of  the  munici- 
I*^J.ity.  Aston  v.  Newton,  134  Mass. 
^OT,  45  Am.  Rep.  347. 

<7.  Coffey  v.  Carthage,  200  Mo. 
^l€,   626-628,   98    S.    W.    562. 

^8.  Georgia.  Atlanta  v.  Champe, 
^«    Ga.  659. 

lUinois.  McLeansboro  v.  Trammel, 
lOs  IlL  App.  524. 

Michigan.  Bigelow  v.  Kalamazoo, 
»V    Mich.  121,  56  N.  W.  33s>. 

Missouri,    Gallagher  v.  Tipton,  133 
<},  App.  557,  113  S.  W.  674. 
2few   York,     Walker   v.    Lockport, 

How.  Pr.   (N.  Y.)   366. 

Wisconsin,    Johnson  v.  Milwaukee, 

Wis.  568,  1  N.  W.  187. 

See    also    Aston    v.    Newton,    134 

^tass.  607,  45  Am.  Rep.  347;  Whitney 

^-    MUwaukee,  57  Wis.  639,  16  N.  W. 


SS  2790-2794,  post. 
Rule  extends  to  a  public  place,  not 
'^^N^nically  a  street  or  a  sidewalk, 
^Ver  which  people  walk  in  crossing 
^rt>xn  one  street  to  another.  Graham 
>^«  Rockford,  238  111.  214,  216,  87  N. 
^.   361. 

Includes  path  worn  across  a  street 

^iky   pedestrians  accustomed   to  cross 

^t  that  place  although  there  was  no 

^Walk  there.    Baker  v.  Grand  Rapids. 

Ill   Mich.  447,  69  N.  W.  740. 

Walk  crossing  a  public  alley  is  a 
crosswalk,  within  statute,  as  distin- 
Suished  from  a  sidewalk.  Pequlg- 
not  V.  Detroit,  16  Fed.  211. 

Street  need  not  be  In  such  condi- 
tion, it  would  seem,  that  pedestrians 
may  be  able  to  cross  with  a  reason- 
Able  degree  of  safety  "at  any  and  a}l 


times."  Magaha  v.  Hagerstown,  95 
Md.  62,  51  Atl.  832,  93  Am.  St.  Rep. 
317. 

Bridge  over  a  drain,  where  a  walk 
crosses  a  street,  Is  a  part  of  the 
walk.  Atlanta  v.  Champe,  66  Ga. 
659. 

Covering  for  a  drain,  where  an 
unusual  street  crossing,  is  included. 
Champaign  v.  Patterson,  50  111.  61. 

In  Bigelow  v.  Kalamazoo,  97  Mich. 
121,  56  N.  W.  339,  it  is  said:  "Even 
in  our  most  prominent  thorough- 
fares, paved  in  the  most  approved 
manner,  curbs  must  be  carried,  and 
at  crossings  they  are  from  2  to  6 
inches  higher  than  the  pavement 
The  curb  must  be  left  bare,  and  in- 
attentive people  be  liable  to  stumble, 
or,  as  is  frequently  done,  a  plank  is 
placed  upon  an  incline,  upon  which 
pedestrians  carelessly  advancing  are 
liable  to  slip.  In  either  case  there 
is  the  minimum  of  danger.  The 
walk  is  not  absolutely  safe,  but  it 
cannot  be  said  that  it  is  not  in  a  rea- 
sonably safe  condition.  The  same  is 
true  of  nearly  all  of  our  alley  cross- 
ings. Gutters  are  necessarily  left 
for  the  passage  of  water.  These 
crossings  are  not  absolutely  safe,  but 
they  may  be  reasonably  so.  Neither 
streets,  sidewalks,  not  crosswalks 
can  be  constructed  upon  a  dead  level. 
People  are  liable  to  stumble  over  a 
Persian  rug  upon  a  parlor  floor,  and 
streets  cannot  be  made  less  dangerous 
than  drawing  rooms.  ♦  ♦  ♦  Cities  are 
not  required  to  keep  streets  in  a 
condition  absolutely  safe  for  travel. 
A  crosswalk  must  be  reasonably 
safe — reasonably  safe  in  view  of  the 
purpose  for  which  it  is  constructed, 
the  necessary  uses  of  the  streets  and 
all   the   varying  conditions." 
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depend  upon  the  construction  of  an  artificial  crossing 
the  street;  and  after  a  street  crossing  has  been  estao 
de  facto  by  public  use,  the  municipality  is  not  at  li 
merely  because  no  artificial  crossing  has  been  constr 
to  intersect  the  crossing  which  the  public  have  estab 
for  themselves,  with  dangerous  ditches  and  pit-falls.*' 
city  is  Hable  for  defects  in  a  street  crossing  at  a  corner  ' 
there  is  a  beaten  footpath,  notwithstanding  the  munici] 
has  constructed  a  crosswalk  on  the  opposite  side  o 
street.*' 

On  the  other  hand,  a  municipality  is  ordinarily  not 
for  an  injury  caused  by  the  absence  of  a  crosswalk."  1 
a  municipality  has  built  and  maintained  a  crosswalk,  i1 
not  tear  it  up  and  leave  unguarded  a  deep  excavation  c 
thereby."' 

§  2748.    Alleys. 

The  duty  to  exercise  reasonable  care  in  regard  to  at 
and  the  corresponding  liability  for  failing  to  fulfill  the 
includes  alleys/^^  However,  the  same  amount  of  care 
not  be  exercised  in  regard  to  alleys  as  in  case  of  stri 
And  in  Michigan  a  public  alleif  has  been  held  not  a  j 
highivay  or  street  within  tlie  statute  authorizing  a  rec 
for  injuries  sustained  upon  defective  streets  and  highw 

§  2749.    Bridges. 

In  those  states  wh<'re  it  is  held  that  municipalities  ai 
ble  at  common  law  for  injuries  resulting  from  defi 
streets,  in  case  of  negligence,  the  same  rule  is  appli 
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of  the  street.^®  This  is  so  because  a  bridge  connecting  two 
ends  of  a  street  is  a  part  of  such  street.*^^  But  where  a  bridge 
outside  the  city  limits  was  built  by  the  city,  and  maintained 
by  the  city,  it  was  nevertheless  held  that  where  it  was  built 
by  permission  of  the  county  on  its  public  highway,  it  became 
the  property  of  the  county,  and  the  city  was  not  liable  for 
injuries  from  defects  therein."®  So  if  the  bridge,  although 
withm  the  corporate  limits  of  the  municipality,  is  not  a  part 
of  a  public  street  but  instead  on  a  private  way  and  not  con- 
trolled by  the  municipality,  it  is  not  liable  for  defects  there- 
in."   So  it  has  been  held  that  no  liability  existed  where  a 


5$.  Alabama.  Smoot  y.  Wetumpka, 
24  Ala.  112. 

Colorado.  Denver  v.  Dunsmore,  7 
Colo.  328.  3  Pac.  705. 

Florida,  JacksonviUe  v.  Drew,  19 
Pla.  106,  45  Am.  Rep.  5. 

Illinois.  Transp.  Co.  v.  Chicago. 
237  in.  581.  86  N.  E.  1093;  Marseilles 
▼.  Howland,  124  lU.  547.  16  N.  E. 
883;  Mechanicsburg  v.  Meredith.  54 
ni  84;  Caddagan  v.  Chicago.  130 
ni  App.  472. 

Indiana,  Gtoshen  v.  Myers,  119 
Ind.  196.  21  N.  E.  657;  Lowrey  v. 
Delphi,  65  Ind.  250;  Connersville  v. 
Snider,  31  Ind.  App.  218.  67  N.  E. 
5S6. 

louHi,  Freeman  v.  Independence. 
123  la.  1,  97  N.  W.  1083. 

Kansas.  Rosedale  v.  Golding.  55 
Kan.  167,  40  Pac.  284. 

Kentucky,  Campbellsville  v.  Mor- 
ttn  (Ky.  1912).  150  S.  W.  521. 

I^i^na,  Buechner  v.  New  Or- 
^,  112  La.  599.  36  So.  603,  66  L. 
«•  A.  334.  104  Am.  St.  Rep.  455. 

Minnesota.  Grant  v.  Brainard,  86 
JJJUi.  126,  90  N.  W.  307;  Altnow  v. 
J«>ley,  30  Minn.  186,  14  N.  W.  877, 
^  Am.  Rep.  191.  See  also  O'Leary 
^-  Ifankato.  21  Minn.  65. 
^^issouri,  Jordan  v.  Hannibal.  87 
*5;  673. 

^^Oft*  Carolina.    White  v.  Chowan, 
'^  N.  c.  437.  47  Am.  Rep.  534. 
^^^h,    Mackay  v.-  Salt  Lake  City, 
**  l^tah,  247.  81  Pac.  81. 
f   '^ett  Virffinia.   Cavender  v.  Charles- 
^^;  62  W.  Va.  654,  59  S.  E.  732. 
^^^ted     States.       Weightman      v. 
g^lfahlngton,  66  U.  S.  39,  17  L.   Ed. 
P,*    Nebraska    City    v.    Campbell.    2 
ol^k    (U.    S.).   590,   17   L.   Ed.   271; 


Or, 


L«la 


l^t   Lakes    Towing   Co.    v.    Kelley 


"•**^a  L.  St  T.  Co.,  176  Fed.  492,  100 


Bridges.  So  defects  in  a  bridge 
built  by  mill  owners  by  the  side  of  a 
public  bridge  are  actionable,  where 
the  public  are  allowed  to  use  both 
indiscriminately.  Detwller  v.  Lan- 
sing, 95  Mich.  484.  55  N.  W.  361. 

Applies  to  bridge  built  by  a  private 
citizen,  where  a  part  of  the  sidewalk. 
McDonald  v.  Ashland,  78  Wis.  251, 
47  N.  W.  434. 

Bridge  first  built  by  county  no 
defense.  Eudora  v.  Miller,  30  Kan. 
494,   2   Pac.   685. 

Where  county  owned  bridge,  and 
one  end  abutted  on  a  city,  approach 
to  bridge  on  city  side  held  not  a 
city  highway,  under  particular  facts. 
Bishop  V.  Centralia.  49  Wis.  669,  6 
N.  W.  353. 

However,  if  the  authority  to  build 
a  bridge  was  based  on  an  unconsti- 
tutional statute,  the  municipality  is 
not  liable  for  defects  therein. 
Albany  v.  Cunliff.  2  N.  Y.  165.  and 
see  §  2637,  ante. 

In  Wisconsin,  statute  expressly 
makes  cities  liable  for  an  "insuffi- 
ciency or  want  of  repair"  of  a  bridge. 
Johnson  v.  Eau  Claire,  149  Wis.  194, 
135  N.  W.  481,  holding  three-Inch 
plank  nailed  diagonally  acToss  bridge, 
so  that  front  wheels  of  wagon  would 
not  strike  the  plank  at  the  same 
time,  within  the  statute. 

Want  of  funds  to  repair  bridge 
is  no  defense,  since  the  municipality 
can  close  the  bridge  if  it  is  unsafe. 
Carney  v.  Marseilles,  136  111.  401,  26 
N.  E.  491,  and  see  §  2732,  ante. 

57.  §  1282,  ante,  vol.  3. 

58.  Montezuma  v.  Law,  1  Ga.  App. 
579.  57  S.  E.  1025. 

59.  Sandersville  v.  Hurst,  111  Ga. 
453,  36  S.  E.  757. 

Bridge  built  by  a  land  company  on 
a  street  on  Its  plan  of  lots,  where  no 
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bridge  and  its  approaches  were  not  constructed  by  the  mu- 
nicipality, and  it  had  not  appropriated  or  taken  chaise  of 
them,  but  instead  they  were  constructed  by  the  state  and  con- 
tinued under  its  control,  although  permitted  to  be  used  by 
the  public  as  a  highway.""  In  Illinois,  however,  it  is  held 
that  a  village  cannot  escape  liability  on  the  ground  that  the 
bridge  was  built  and  owned  by  the  state,  and  that  the  village 
did  not  accept  it  when  tendered  to  it,  wliere  it  allowed  the 
bridge  to  be  used  by  the  public  as  a  highway  and  also  grav- 
elled and  repaired  it.*^ 

If  the  duty  to  repair  a  particular  bridge  rests  upon  a  mu- 
nicipality, the  fact  that  a  corporation  or  individual  is  also 
under  the  same  duty,  does  not  absolve  the  municipality  from 
liability  for  injuries  from  failure  to  repair.*" 

There  is  little,  if  any,  difference  between  the  law  relating 
to  liability  for  defective  bridges  and  that  relating  to  liability 
for  defective  highways  other  than  bridges.  For  instance,  the 
same  rales  apply  as  to  the  necessity  for  notice  of  the  de- 
fective condition,"  the  duty  to  inspect  to  discover  defects," 
the  duty  to  provide  railings  and  guards,""  the  liability  for 
defective  plans,*"  the  rules  governing  contributory  negli- 
gence,"' etc.  And  most  of  the  law  relating  to  liability  for 
defective  bridges  concerns  the  liability  of  counties  which  is 
not  within  the  scope  of  this  work. 

acceptance  of  the  street  by  the  mu-  Aba«nc«  of  ilght  at  night  on  foot' 

nicipslity.    1b   not   within    municipal  bridge  aa  negligence,  held   question 

liability,  whore  defective.  Grant  v.  for  jury.  Loewer  v.  Sedalla,  TT  Mo. 
Dickson  City  Borough,  235  Pa.  G3G, 
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Generally,  towns  are  held  jointly  liable  for  injuries  result- 
ing from  a  defective  boundary  bridge ;  ^®  but,  under  statutes 
'or  particular  agreements,  municipalities  have  been  held  lia- 
ble only  for  accidents  on  their  side  of  the  line  dividing  the 
bridge.** 

In  Pennsylvania,  it  has  been  held  that  a  city,  a  borough 
and  a  township,  cannot  be  held  jointly  liable  for  personal 
injuries  occurring  at  a  point  where  the  three  meet,  where 
the  bridge  was  being  reconstructed,  where  the  accident  hap- 
pened at  a  point  wholly  within  the  borough,  and  neither  the 
city  nor  the  township  were  negligent  in  failing  to  erect  bar- 
riers.^® 


4.    liability  for  acts  of  others. 

§  2750.    May  be  liable  for  acts  of  third  persons. 

The  fact  that  the  defect  or  obstruction  in  a  street  is  the 
result  of  an  act  of  a  third  person,  other  than  representatives 
or  employees  of  the  municipality,  does  not  relieve  the  munici- 
pality from  liability  therefor,^*  provided  the  municipality  had 


68.  ToHand  ▼.  Willington,  26 
Conn.  578;  Shaw  v.  Potsdam,  42 
N.  Y.  S.  779,  11  App.  Dlv.  508;  Clapp 
▼.  EUlngton,  34  N.  Y.  S.  283,  87  Hun. 
642. 

69.  Perkins  v.  Oxford,  66  Me.  545; 
Sheridan  v.  Palmyra  Tp.,  180  Pa.  St. 
439,   36  AU.   868. 

70.  Skadra  v.  Plains  Township, 
45  Pa.  Super.  Ct.  87. 

71.  Delaxoare,  Colburn  v.  Wil- 
mington, 4  Penn.  (Del.)  443,  56  Atl. 
605  (electric  wire). 

Indiana.  Senhem  v.  Evansvllle,  140 
Ind.  675.  40  N.  B.  69;  Huntington  v. 
Breen,  77  Ind.  29;  Indianapolis  ft  C. 
R.  Co.  V.  State,  37  Ind.  489;  Vln- 
cennes  v.  Spees  (Ind.  App.).  72  N.  E. 
531,  35  Ind.  App.  389,  74  N.  B.  277. 

Iowa,  Pace  v.  Webster,  138  la. 
107.   115  N.  W.   888. 

Kansas.  Holitza  v.  Kansas  City, 
68  Kan.  157,  74  Pac.  594. 

Kentucky.  May  field  v.  Hughley, 
135  Ky.  532.  122  S.  W.  538;  West 
Kentucky  Tel.  Co.  v.  Pharls.  25  Ky. 
L.  Rep.  1838,  78  S.  W.  917. 

Massachusetts.  Bacon  v.  Boston.  3 
Gush.  (Mass.)  174;  Loan  v.  Boston, 
106  Mass.  450   (gas  company). 

Michigan.  Bonneville  v.  Alpena. 
158  Mich.  279.  122  N.  W.  618;  Davis 
V.  Adrian,  147  Mich.  300,  110  N.  W. 
1084. 


Missouri.  Benton  v.  St.  Louis,  217 
Mo.  687,  118  S.  W.  418;  Brown  v. 
Scruggs,  141  Mo.  App.  632,  125  S.  W. 
537. 

T^ew  York.  Pettenglll  v.  Yonkers, 
116  N.  Y.  558.  22  N.  E.  1095.  15  Am. 
St.  Rep.  442;  Hume  v.  New  York,  74 
N.  Y.  264. 

North  Carolina.  Foy  v.  Winston. 
126  N.  C.  381,  35  S.  E.  609. 

Pennsylvania.  Fleming  v.  Wil- 
merding,  223  Pa.  295,  72  Atl.  624; 
Koch  V.  Williamsport,  195  Pa.  488.  46 
Atl.  67  (pile  of  rocks  In  street  put 
there  by  builder) ;  Mooney  v.  Lu- 
zerne. 186  Pa.  161,  40  Atl.  311.  40 
L.  R.  A.  811  (electric  wires). 

Texas.  San  Antonio  v.  Wllden- 
stein.  49  Tex.  Civ.  App.  514.  109  S. 
W.   231. 

West  Virginia.  Curry  v.  Manning- 
ton,  23  W.  Va.  14. 

Compare,  however,  where  negli- 
gence was  that  of  contractors  en- 
gaged in  putting  in  the  New  York 
subway.  Morris  v.  Interurban  St.  R. 
Co..  91  N.  Y.  S.  479,  100  App.  Dlv. 
295. 

The  generally  accepted  doctrine  in 
this  country  is  said  to  be  "that  a 
municipality  which  is  charged  with 
the  duty  of  keeping  certain  high- 
ways in  safe  condition  for  public 
travel,    and    which    has    either    au- 
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actual  knowledge  of  the  defective  condition,  or  was  chargea- 
ble with  notice  thereof  by  lapse  of  time  or  otherwise,  before 
the  accident;^*  and  this  is  so  regardless  of  the  want  of  con- 


thorlzed,  or  bas  been  constrained  by 
tbe  operation  of  statute  to  permit, 
the  performance  or  the  wdrk  which, 
In  the  absence  of  certain  precautionB, 
will  necesearll;  render  one  of  these 
highways  abnormany  dangerous  tor 
the  time  being,  is  liable  for  the 
Injuries  caused  by  the  absence  of 
these  precautions,  whatever  may  be 
Its  relation  to  the  party  who  is  actu- 
ally engaged  in  doing  the  work.  The 
municipality  lies  In  this  regard  un- 
der a  primary,  absolute,  or  nondele- 
gable duty.  In  the  performance  of 
which  It  is  bound  to  use  reasonable 
care  and  diligence.  Moll  Ind.  Con- 
tractors, p.  2*3,  note  71."  Bailey  v. 
Winston,  157  N.  C.  2B2,  72  S.  E. 
9B6. 

The  duty  of  the  municipality  Is  to 
remoTe  all  dangers,  defects  and  ob- 
structions, from,  whatever  cause  aris- 
ing, where  brought  to  Its  notice.  Cir- 
clevllle  V.  Sohn.  o9  Ohio  St.  285,  62 
N.  B.  788,  69  Am.  St  Rep.  777.  See 
also  Datton  v.  Albion,  50  Mlcb.  129. 
15  N.  W.  46. 

Immaterial  who  constructed  ap- 
proach to  a  street  curb,  where  used 
for  many  years,  with  knowledge  of 
the  municipality,  Chicago  v.  Loebel, 
328  111.  52.  81  N.  E,  796,  aff'g  13i) 
111.  App.  4s: 


for  failure  to  repair  connecting  walk 
on  theory  that  temporary  barriers 
erected  by  such  trespasaers  to  pro- 
tect cement  until  It  solidified  w«re 
removed  without  the  consent  of  city. 
Robinson  v,  Omaha,  81  Neb.  642,  ISl 
N.  W.  969. 

So  where  a  city  built  a  sidewalk 
ending  abruptly  several  feet  from 
the  ground,  and  a  loose  plank  ma 
put  there  by  third  persons  as  a 
means  of  descent,  and  It  fell  while 
plain  tin  was  walking  thereon,  tlie 
municipality  was  liable,  where  It 
had  notice  of  the  public  use  of  sucli 
plank.  Hogan  v.  Chicago,  168  111. 
551,  48  N.  B.  210,  rev'g  69  IlL  App. 
44G. 

However,  failure  of  a  muDlclpallty 
to  abate  as  a  nuisance  a  water  ata- 
,tlon  erected  on  a  street  by  an  In- 
dividual, without  permission,  resnlt- 
Ing  In  Injury  from  flowing  water  to 
abutting  property,  does  not  make  the 
municipality  liable  therefor.  Green- 
ville V.  Britton.  19  Tex.  Civ.  App.  79, 
45  S.  W.  970.  Suppose,  howerer, 
traveler  had  been  Injured  by  running 
Into  It  or  by  his  horse  becoming 
frightened  thereat! 

Building  In  street.  Where  an  In- 
dividual constructs  a  building  in  a 
sln-.'f,  and  It  has  been  tiiere  for  s 
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sent  of  the  municipality."^  Thus  where  a  municipality  per 
mits  a  cellarway  to  be  constructed  in  the  sidewalk  of  a  prin- 
cipal street,  guarded  only  by  a  trapdoor  which  it  permits  the 
occupant  of  the  adjoining  premises  to  open  at  his  option,  it 
is  liable  for  injuries  resulting  therefromJ^  It  is  no  defense 
that  third  persons  may  themselves  be  liable  J  *^  But  where 
the  defect  is  caused  by  a  third  person,  the  negligence  for 
which  the  municipality  is  liable  is  not  the  creation  of  the 
defect  but  instead  the  negligence  in  failing  to  remove  or 
guard  the  defect  after  actual  or  constructive  notice  there- 
of.'* 

Thus,  the  fact  that  the  municipality  itself  did  not  con- 
struct the  sidewalk  which  was  the  cause  of  injury  does  not 
exonerate  it."'  So  a  municipality  is  not  relieved  from  lia- 
bility for  failure  to  light  its  streets  because  of  the  fact  that 
it  had  a  contract  with  an  electric  light  company  and  the  lat- 
ter let  the  lights  go  out.'® 

This  rule  applies,  inter  alia,  to  defects  or  obstructions 
caused  by  the  acts  of  abutting  owner Sy'^^  independent  public 


861;  Caton  y.  Sedalia,  62  Mo.  App. 
227;  Darls  ▼.  Omaha,  47  Neb.  836, 
€6  N.  W.  859;  Requa  v.  Rochester, 
46  N.  T.  129,  6  Am.  Rep.  52;  Bir- 
mingham y.  Dover,  3  Brewst  (Pa.) 
69;  Qibson  y.  Huntington,  38  W.  Va. 
177,  18  S.  E.  447,  22  L.  R.  A.  561, 
46  Am.  St  Rep.  853;  Cook  v.  Mil- 
waukee, 24  Wis.  270,  1  Am.  Rep. 
183. 

So  it  has  been  held  that  where  a 
elt7  knew  that  a  boiler  was  being 
placed  under  a  sidewalk,  and  the 
basement  was  not  constructed  as  re- 
quired by  ordinance,  which  should 
hmye  been  known  to  a  city  officer 
whose  duty  it  was  to  supervise  such 
matters,  and  the  boiler  exploded  and 
injured  a  pedestrian,  negligence  will 
be  presumed  from  the  fact  of  the  ex- 
plosion, under  the  rule  of  res  ipsa 
lodiuitur,  Beall  y.  Seattle,  28  Wash. 
693.  69  Pac.  12,  61  L.  R.  A.  583,  92 
Am.  St  Rep.  892. 

Obstruction  in  a  street,  placed 
there  by  a  third  person,  does  not 
create  a  cause  of  action  against  the 
municipality  unless  it  has  been  there 
for  a  sufficiently  long  time  to  make 
it  the  duty  of  the  municipality  to 
remove  It.  Farley  v.  New  York.  41 
N.  Y.  S.  622,  9  App.  Div.  536  (truck 
In  street). 

If  erections  in  a  street  in  violation 
of  an  ordinance  are  permitted  by  the 
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municipality  to  remain  there  after 
knowledge  thereof  and  that  they 
were  dangerous,  the  municipality  is 
liable.  Farrell  v.  Dubuque,  129  la. 
447.    105    N.    W.    696. 

73.  Elkhart  v.  Ritter,  66  Ind.  136; 
Centerville  v.  Woods.  57  Ind.  192; 
McEhroy  y.  Sault  Ste  Marie,  136  Mich. 
172.  98  N.  W.  1006. 

Failure  to  at  once  stop  excava- 
tions in  a  street  by  third  persons  is 
not  a  consent  thereto.  McNaughton 
v.  Elkhart.  85  Ind.  384. 

74.  Smith  V.  Leavenworth.  16 
Kan.  81. 

75.  Indianapolis  v.  Doherty,  71 
Ind.  5. 

76.  Brown  v.  Louisburg.  126  N.  C. 
701,  36  S.  E.  166.  78  Am.  St  Rep. 
677. 

77.  Hillyer  v.  Winsted,  77  Conn. 
304,  59  Atl.   40. 

S  2743.  ante. 

78.  Baltimore  v.  Beck,  96  Md.  183, 
53    Atl.    976. 

79.  Kentucky.  Covington  v.  John- 
son. 24  Ky.  L.  Rep.  602,  69  S.  W. 
703. 

Missouri,  Drake  v.  Kansas  City, 
190  Mo.  370,  88  S.  W.  689.  109  Am. 
St.  Rep.  759  (raising  covering  of  coal 
hole  each  day  for  six  to  eight 
weeks). 

yew  York.  Urquhart  v.  Ogdens- 
burgh.  97  N.  Y.  238. 
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officers,^"  a  railroad  company,^^  or  a  water  company  or  com- 
pany engaged  in  constructing  waterworks  for  the  mnoici- 
pality.^ 

On  the  other  hand,  a  municipality  is  not  liable  where  it  did 
not  cause  the  obstruction  and  is  powerless  to  remove  U. 
Thus,  where  a  judge  of  a  state  court  ordered  a  rope  put 
across  a  public  street  to  prevent  travel  and  the  resulting 
noise,  the  municipality  is  not  liable  to  a  traveler  injured 
thereby.*^ 

Liability  of  a  municipality  for  defects  in  streets,  where  the 
negligence  is  that  of  an  independent  contractor,  is  generally 
denied."  However,  a  municipality  is  liable  for  the  negli- 
gence of  a  contractor  tvhen  he  is  engaged  in  performing  a 
duty  imposed  by  law  upon  the  municipality,  such  as  the  re- 
pair of  streets.*" 


Penntt/tvania.  Trego  v.  Honey- 
brook,   160   Pa.    76,    28   AU.    639. 

West  Virffinia.  Bowea  t.  Hunting- 
ton, 35  W.  Va.  682.  U  a.  E.  217. 

Must  see  to  It  that  abutter,  In 
comtructiag  sidewalks,  usee  suitable 
precautions  to  avoid  acldenta. 
Boucher  t.  New  Haven,  40  Conn.  45G. 

In  Michigan,  however,  under  the 
statute  and  charter  provisions  oC  a 
city  authorizing  the  city  to  build 
after  notice,  tlie  city  is  not  liable  for 
Injuries  resulting  from  falling  over 
the  sidewalk  built  by  a  contractor 
employed  by  the  abutter,  to  guard 
a  newly  conatructed  cement  walk, 
since  the  Loutraetor  can  not  bt   aaiil 


gl.  Oeorgia.  Bentley  t.  AtUnta, 
92  Ga.  623,  18  8.  E.  1013. 

Massachu»ettt.  Hairks  t.  North- 
ampton, 116  Mass.  420. 

iliasouri.  McCarroU  t.  Knpf^a 
City.  64  Mo,  App.  283. 

A'eic  York.  Byrne  v.  Syracua^  29 
N.   Y.   S.  912,   79  Hun,  555. 

Vermont.  Wlllard  v.  Newburr,  » 
Vt.  458. 

If  track  Illegally  laid  acroM  high* 
way,  however,  municipality  not  lia- 
ble. Vlnal  T.  Dorcbeeter,  7  Gray 
(Mass.)  421. 

Contra.  It  an  excavation  or  ob- 
struction la  created  In  a  atreet  by 
ipany    while    relaying 
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§  2751.    Liability  for  negligence  of  licensee. 

There  is  no  dispute  that  the  granting  of  a  license  to  a  pri- 
vate person  to  make  excavations  in,  or  place  obstructions  on, 
^  street,  does  not  necessarily  relieve  the  municipality  from 
'lability  to  travelers  for  injuries  resulting  from  such  excava- 
tions or  obstructions;®®  and  this  is  so  although  the  permit 
"^as  unauthorized  or  for  an  unlawful  use  of  its  streets,®^  or 
^^here  a  permit  is  necessary  but  was  not  obtained.®®    On  the 


86.      Springfield   v.    Scheevers,    21 
IlL    App.    203;    Hayes   v.    West   Bay 
City,    91    Mich.   418,   51  N.   W.   1067. 
9  2660,  ante. 

Issuance  of  permit  to  place  build- 
ing materials  In  a  street  does  not 
relieve  the  municipality  of  liability. 
Sttilienn  y.  Byansville,  140  Ind.  675, 
40  N.  B.  69. 

Wbere  city  gaye  a  permit  to  a 
licensed  plumber  to  open  a  street  to 
make  a  sewer  connection,  and  he 
failed  to  guard  the  trench  at  night, 
tlie  city  can  not  escape  liability  on 
tlie  ground  that  the  negligence  was 
that  of  the  plumber.  BonneyiUe  y. 
Alpena,  168  Mich.  279,  122  N.  W.  618. 
Where  yillage  licensed  the  con- 
struction of  a  drain  In  one  of  its 
most  important  streets,  "It  was 
bound  to  exercise  ordinary  care  not 
only  as  to  the  construction  of  the 
drain  but  also  as  to  its  use  within 
the  streets/'  Syendsen  y.  Alden,  101 
Minn.  158,  112  N.  W.  10. 

Municipality  can  not  relleye  itself 
of  duty  to  see  that  sidewalks  are  In 
reasonably  safe  condition  by  permit- 
ting an  abutter  to  haye  a  coal  hole 
in  the  walk.  Chicago  y.  Jaryis,  226 
111.    614.    80   N.    E.    1079. 

Where  the  municipality  consents 
to  the  creation  of  a  nuisance  in 
its  streets,  it  is  liable  the  same  as 
if  it  had  erected  the  nuisance  itself. 
Landau  y.  New  York,  180  N.  Y.  48, 
5S.  72  N.  E.  631.  105  Am.  St.  Rep. 
709. 

But  permit  to  erect  a  building  is 
not  a  permit  to  use  the  street;  and 
the  municipality  dies  not  thereby 
render  itself  liable  for  the  negligent 
acts  of  the  person  constructing  the 
buildinfT.  Copeland  y.  Seattle,  33 
Wash.  415,  74  Pac.  582,  65  L.  R.  A. 
333. 

In  Pennsylvania,  however,  it  has 
been  held,  contrary  to  the  general 
trend  of  the  decisions  in  other  states, 
that  a  municipality  is  not  liable  to 
one  foiling    In   &  trench   dug   in   a 


street  by  a  private  indiyldual,  under 
a  permit  from  the  municipality,  to 
make  a  connection  with  the  water 
pipes,  on  the  theory  such  right  to 
make  connections  is  superior  to  the 
right  of  travel.  West  Chester  v. 
Apple,  35  Pa.  284,  78  Am.  Dec.  336; 
Levenite  v.  Lancaster,  215  Pa.  576, 
64  Atl.  782;  Susquehanna  Depot  v. 
Simmons,  112  Pa  384,  5  Atl.  434. 

87.  Cohen  v.  New  York,  113  N.  Y. 
532,  21  N.  E.  700,  4  U  R.  A.  406, 
10  Am.  St.  Rep.  506. 

In  an  Iowa  case,  in  an  action 
against  a  city  to  recover  for  per- 
sonal injuries  caused  by  the  frighten- 
ing of  plaintiffs  horse  by  a  steam 
motor,  used  upon  a  street  railway 
by  permission  of  the  city  council,  it 
was  held  that  in  the  absence  of  ex- 
press statutory  authority  a  city  has 
no  power  to  authorize  or  permit  the 
use  of  steam  motors  upon  its  streets, 
either  upon  ordinary  railroads  or 
street  railways,  anu  the  grant  of 
such  authority  or  permission  consti- 
tutes negligence  which  will  render 
the  city  liable  for  damages  caused 
thereby.  The  fact  that  the  action  of 
the  city  council  in  granting  such 
right  was  without  authority  would 
not  protect  the  city  from  liability, 
corporations  being  responsible  for 
the  acts  of  their  officers  and  agents 
done  within  the  apparent  scope  of 
their  au'thority,  and  the  streets  of 
the  city  being  under  the  control  of 
the  city  council.  Stanley  v.  Daven- 
port, 54  la.  463,  2  N.  W.  1064.  6 
N.  W.  706,  37  Am.  Rep.  216.  But 
see    §    2737,    ante, 

88.  If  an  excavation  Is  made  with- 
out a  permit,  where  an  ordinance 
requires  a  permit,  and  the  munici- 
pality has  actual  or  constructive 
notice  of  the  dangerous  condition, 
thereby  created,  it  is  liable  to  a 
traveler  injured  because  thereof. 
Boyle  V.  Hazelton,  171  Pa.  167,  33 
Atl.   142. 
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other  hand,  where  the  act  for  which  the  manicipality  KiTes 
a  permit  is,  in  itself,  entirely  proper  and  safe,  and  from 
which  no  injury  could  result  except  for  the  negligence  of  the 
person  doing  it,  the  municipality  is  not  liable,  at  least  in 
some  states,^  unless  it  is  negligent,  after  notice  that  the 
licensee  has  rendered  the  street  unsafe  for  nse,  in  taking 
proper  precautions  to  prevent  injury. 

The  question  as  to  which  the  authorities  are  conflicting, 
however,  is  whether  notice  to  the  municipality  of  the  defect- 
ive condition  is  necessary,  or  wlietber  the  granting  of  the 
permit  is  of  itself  sufficient  notice  to  impose  liabilily  on  the 
municipality  for  defects  resulting  from  the  exercise  of  the 
permit.  Many  of  the  decisions  in  regard  to  this  matter  are 
not  clear,  and  in  some  states  conflicting  decisions  are  found, 
without  attempt  at  reconciliation,  and  in  some  instances  with- 
out reference  in  the  ojiinion  to  the  conflict  in  the  same  state.** 
It  is  also  difficult  to  determine,  in  some  states,  just  what,  if 
any,  importance  is  to  be  attributed  to  the  fact  that  the  work 
for  which  the  permit  is  granted  is  intrinsically  dangerous 
unless  safeguarded.  In  some  states,  however,  the  rule  is  ap- 
parently well  settled  that  if  a  municipality,  empowered  to  do 
so,  grants  a  license  or  a  permit  to  third  persons  to  use  the 
streets,  it  is  not  liable  for  the  negligence  of  the  licensee  in 
connection  with  the  permit  but  only  for  its  own  negligence  in 
not  correcting  the  evil  after  notice,  actual  or  constructive,  at 
least  if  the  ^lermit  does  not  authorize  the  doing  of  a  thing 
intrinsically  dangerous;"'  but  if  supervision  is  reserved  by 


8fl.     Von    L.on8erkc    v.    New    York,      alnaya  cpntipuea."     Mey 
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the  municipality,  it  would  seem  that  the  negligence  of  the 
licensee  is  attributable  to  the  municipality  without  actual 


Ohio  St  209,  76  N.  E.  826,  3  L.  R.  A. 
(N.   S.)    386,   112  Am.   St   Rep.   716. 

Tennessee,  Franklin  v.  House,  104 
Tenn.  1,  65  S.  W.  153. 

Texas,  Browne  v.  Bachman,  31 
Tex.  Civ.  App.  430,  72  S.  W.  622. 
Compare  San  Antonio  v.  Ashton 
(Tex.  Civ.  App.  1911),  135  S.  W. 
757. 

United  States.  Denver  v.  Sherret 
88  Fed.  226,  31  C.  C.  A.  499. 

Cases  at  least  tending  to  support 
this  rule,  see  Thompson  v.  West  Bay 
City.  137  Mich.  94,  100.  100  N.  W. 
280;  Wright  v.  Muskegon,  140  Mich. 
216,  103  N.  W.  588;  Davis  v.  Omaha, 
47  Neb.  836,  66  N.  W.  859. 

Where  a  municipality  ordered  an 
abutter  to  build  a  sidewalk,'as  it  had 
power  to  do,  according  to  a  fixed 
grade,  and  in  doing  bo  a  pile  of  dirt 
was  left  on  the  the  walk  over  night, 
without  barriers  or  lights,  the  munic- 
ipality is  not  liable,  without  notice 
of  the  defect  on  the  theory  that  the 
abutter  or  his  contractor  was  the 
accent  of  the  municipality.  Frost  v. 
Port  Chester.  123  N.  Y.  S.  768,  139 
App.  Div.  197. 

Where  a  company  granted  a  per- 
mit to  excavate  in  the  streets,  regu- 
larly put  out  lights  to  guard  the 
excavation,  failure  of  its  employees 
to  do  so  on  one  particular  night 
is  not  notice  to  the  municipality. 
Morgan  v.  Penn  Yan.  59  N.  Y.  S.  504, 
42  App.  Div.  582. 

In  Indiana,  it  is  held  that  that 
municipalities  are  not  liable,  without 
notice,  for  the  acts  of  persons  li- 
censed to  use  its  streets,  unless  the 
thing  authorized  is  intrinsically  dan- 
gerous, Warsaw  v.  Dunlap,  112  Ind. 
576.  580,  11  N.  E.  623.  And  a  permit 
to  excavate  is  evidently  deemed  "in- 
trinsically dangerous"  since  it  is  held 
that  if  the  municipality  grants  a 
permit  to  excavate  in  its  streets,  it 
is  liable  for  failure  to  guard  the 
excavation,  although  it  had  no  notice 
that  the  excavation  was  not  properly 
guarded.  Evansville  v.  Behme  (Ind. 
App.  1912),  97  N.  E.  565.  The 
Indiana  rule  is  further  elucidated  as 
follows:  "If  a  person,  without  the 
knowledge  of  the  city  and  without 
license  or  authority  from  it.  makes 
SD  excavation  in  a  street  or  places 


an  obstruction  therein,  whereby  the 
condition  of  the  street  is  made  dan- 
gerous, the  city  is  not  liable  for  in- 
Jury  resulting  from  such  dangerous 
condition,  unless  it  appears  that  the 
city  had  either  actual  or  constructive 
notice  of  such  condition  in  time  to 
have  taken  precautions  to  prevent 
the  injury.  In  such  a  case,  the  only 
negligence  that  can  be  charged 
against  the  city  is  that  it  failed  to 
take  proper  precaution  to  prevent 
injury  after  notice  of  the  dangerous 
condition  of  the  street.  On  the  other 
hand,  if  the  city  by  contract  or  li- 
cense authorizes  an  excavation  to  be 
made  in  a  street,  or  an  obstruction 
to  be  placed  therein,  which  from  its 
character  and  location  will  necessar- 
ily or  probably  produce  injury  to 
those  using  the  street  unless  precau- 
tionary measures  are  taken  to  pre- 
vent it,  such  city  will  be  liable  in 
damages  to  a  person  injured  by  rea- 
son of  the  want  of  necessary  pre- 
cautionary measures  to  make  it  safe. 
To  render  the  city  liable  in  such  a 
case,  it  is  not  necessary  to  shoiv  that 
it  had  notice  that  the  person  who 
had  placed  the  obstruction  or  made 
the  excavation  in  its  street  pursuant 
to  such  authority  or  license  had 
failed  to  guard  it  or  to  light  it, 
or  to  take  other  precautions  neces- 
sary to  make  it  safe,  and  that  after 
such  notice  the  city  had  time  to  have 
taken  such  precautions  before  the  in- 
jury occurred.  The  duty  to  see  that 
such  precautions  are  taken  rests  pri- 
marily upon  the  city,  and  it  can  not 
absolve  itself  by  delegating  it  to  an- 
other." Per  Chief  Justice  Lairy  in 
Moore  v.  Bloomington  (Ind.  App 
1911).   95   N.   E.    374. 

New  York  rule.  "For  any  obstruc- 
tion or  defect  created  by  the  city, 
for  its  own  purposes,  in  its  streets  or 
its  sidewalks,  whereby  persons  are 
injured,  the  city  will  be  liable,  if  the 
injury  be  due  to  the  negligence  of 
the  city  officials  or  employees.  The 
same  result  follows  if  the  work  on 
the  streets  or  sidewalks  be  done  by 
others  by  the  consent  and  under  the 
supervision  of  the  city  authorities. 
♦  ♦  ♦  But  if  the  work  be  done  by 
the  consent  only  of  the  city,  and  not 
under  its  immediate  supervision,  the 
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notice."^  However,  in  several  states,  the  contrary  rule  u 
tied,  and  it  is  held  that  the  municipality  is  liable  toi- 
notice,  where  it  has  granted  a  permit  to  excavate  or  obs 
a  street,^^  while  in  other  states  there  is  more  or  Iobb 


city  win  not  be  Uable  lor  the  neg- 
llgeoce  ot  those  dotng  the  work,  but 
only  for  tts  own  negligence  In  not 
correcting  ttae  evil  after  notice, 
actual  or  constructlTe."  McDermott 
r.  KIngBton,  19  Hun   (N.  Y.),  198. 

92.  Schumacher  t.  New  Tork,  57 
N.  Y.  S.  968.  40  App.  Dlv.  320.  See 
also  AuguBta  v.  Cone,  91  Ga,  714,  17 
8.  B.  1005;  Hayes  t.  West  Bay  City, 
81  Mich.  418,  Bl  N.  W.  1067;  Mc- 
Clammy  v.  Spokane,  36  Wash.  339, 
TS  Pac.  912. 

93.  Colorado.  Denver  v.  Aaron,  G 
Colo.  App,  232,  40  Pac.  587. 

Georgia.  Auguata  v.  Cone,  91  Oa. 
714,  17  S,  B.  1006;  Savannah  v.  Don- 
nelly, 71  Ga.  258;  Rome  v.  Davla,  9 
Ga.  App.  62,  70  8.  E.  594. 

IlHnoii.  Lau  v.  Chicago.  153  111. 
App.  50,  63. 

Kentucky.  DeOarmo  v,  Vogt  (Ky, 
1913).  162  a.  W.  969;  Orlder  v.  Jeffer- 
son Realty  Co,  (Ky.),  116  S,  W.  691; 
Loulflvllle  V.  Keher,  117  Ky.  841,  79 
8.   W.   270. 

Minnesota.  Cleveland  v.  St.  Paul, 
18   Minn.    279, 

MiaaouH.  Mehan  v.  St.  Louis,  217 
Mo.  .15,  116  S.  W.  614;  Merritt  v. 
Kinlock  Tel.   Co..   216   Mo.   299,   115 


Is  the  duty  of  the  cltr  xaOi 
to  se  that  it  Ifl  protected,  tau 
are  held  responsible  that  be  i 
do  ao,  tor  they  were  notifled  tl 
la  going  on  with  the  work  wb 
obtains  the  permit  The  city 
ble  Cor  negligence  tn  taUlns 
erclse  supervision  and  Inspect 
injury  results  by  such  ezca; 
made  by  an  Individual  nndei 
permit  or  license  Issued  by  it." 
eey  v.  Klnston,  146  N.  C.  106, 
B.  912. 

"Ttae  granting  of  the  | 
brought  home  to  the  city  the  1 
edge  for  which  the  pit  waa 
uaed.  as  well  as  the  knowle^ 
the  natural  and  usual  dangen 
dent  to  that  use,  namely,  tl 
would  he  used  for  the  purp< 
Blacking  lime,  which  would  pi 
a  boiling  mass;  and  that  It  WO 
dangerous  to  children  playing  a 
!t.  and  to  other  pedestrians  an< 
elers  upon  the  street  who  I 
happen  to  come  tn  contact  W 
Under  the  circumstances,  tilt 
was  entitled  to  no  notice."  B 
V.  Bridell.  228  Mo.  622,  129  S.  ' 

Excavations.  The  act  of  a  i 
making  an  excavation  In  the 
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or  the  like  supporting  the  rule  that  no  notice  is  necessary.*^ 
However,  a  permit  to  do  one  thing  cannot  be  construed  as 
equivalent  to  notice  of  the  doing  of  another  and  different 
tiung.*'    In  still  other  states,  notice  has  been  held  unneces- 
sary in  cases  where  the  permit  was  for  an  excavation  which 
would  be  dangerous  unless  guarded,  without  commenting  on 
the  importance  of  the  element  of  danger,  so  that  it  is  a  matter 
of  douDt  what  would  be  the  holding  if  the  work  was  not  in- 
trijDsically  dangerous.®®    The  rule  that  no  notice  is  necessary, 
;t  is  submitted,  is  the  better  one,  on  the  theory  that  the  grant- 
^g  of  the  permit  is  itself  in  the  nature  of  notice  to  the  mu- 
^cipality,  especially  if  the  work  is  inherently  dangerous  if 
^ot  properly  safeguarded. 

In  Iowa,  it  has  been  held  that  if  the  power  does  not  exist 

to  permit  a  certain  use  of  a  city  street,  the  permission  is 

Negligence  for  which  the  city  is  liable,®^  and  it  is  undoubtedly 

t^ne  tiiat  the  fact  that  the  permit  is  tiltra  vires  and  void  does 

^ot  exonerate  the  municipality.®® 

^  2752.    Same — ^licenses  for  amusements,  shows  or  fireworks 

in  streets. 

It  has  been  held  that  a  municipality  is  not  liable  where  it 
^^ants  permission  to  use  its  streets  for  particular  purposes 
of  sport  or  amusement  and  injury  results  therefrom,  such'  as 
a  permit  to  coast  on  certain  streets,^®  or  a  permit  for  horse 


'txare  were  one  of  its  own  making/' 
'XVbeeler  t.  Ft  Dodge,  131  la.  566,  108 
N.  W.  1067. 

License  to  build  sidewalk — trav- 
eler injured  by  falling  through  con- 
csrete  while  in  course  of  construo- 
'tlon,  the  barriers  having  been  taken 
flown  temporarily — city  liable.  Lau 
yr.  Chicago,  153  111.  App.  50. 

Permission    to   close    a    street   to 
change  the  grade  between  a  street 
mnd  a  railroad  is  notice  of  its  dan- 
serons    condition.     Torphy    v.    Fall 
HiTer,   188  Mass.  310,  74  N.  E.  465. 
Bnt  defects  existing  at  a  point  be- 
yond   the    street    line   need  not  be 
InTestigated   and   remedied    by    the 
municipality.     Hoffman  v.  Mayville, 
1S8  Ky.  707,  29  Ky.  U  Rep.  1246.  97 
8.  W.  360. 

94.  See  Carstesen  v.  Stratford,  67 
Conn.  428,  434,  35  Atl.  276 ;  Baltimore 
Y.  Pendleton,  15  Md.  12;  Bennett  v. 
Brerett,  191  Mass.  364,  77  N.  E.  886. 

95.  Bellevue  v.  Rentz  (Ky.  1913), 
15S  8.  W.  732. 

96.  Klnsey  ▼.  Kinston,  145  N.  C. 
106,  58  S.  B.  912. 


97.  Stanley  v.  Davenport,  54  la. 
463,  467,  2  N.  W.  1064,  37  Am.  Rep. 
216. 

98.  Richmond  v.  Smith,  101  Va. 
161,  43  S.  E.  345. 

99.  Coasting  permit.  The  city 
may  lawfully  permit  the  use  of  its 
strets  for  coasting,  but  it  can  not  do 
so  if  such  use  amounts  to  the  main- 
tenance of  a  public  nuisance,  the 
determination  of  which  question  is 
controlled  by  the  surrounding  cir- 
cumstances. In  a  Michigan  case  a 
city  had  set  apart  a  particular  street 
for  coasting,  and  one  making  proper 
use  of  the  street  was  injured  by  a 
coasting  sled  running  into  him.  The 
court  found  that  the  use  of  the  street 
for  coasting  was  not  necessarily  a 
nuisance,  therefore  the  city  was  held 
not  liable.  The  court  further  found 
that  the  action  of  the  council  in  set- 
ting aside  the  street  for  this  use  was 
within  its  discretionary  and  legisla- 
tive powers,  and  however  unwise  it 
may  have  been  exercised  in  the  par- 
ticular instance  the  courts  should  not 
interfere.    Burford  v.  Grand  Rapids, 
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racivg  on  a  street,'  or  a  permit  for  a  hear  show  other  than 
on  the  streets.-  On  the  other  hand,  it  is  held  in  some  juris- 
dictions that  if  tlie  permit  is  to  use  the  streets  for  an  unlaw- 
ful purpose  and  one  which  is  a  nuisance,  the  municipality  is 
liable  where  the  streets  are  thereby  made  dangerous,'  and  it 
has  been  held  that  the  same  rule  applies  as  in  case  of  a  li- 
cense of  an  act  resulting  in  an  excavation  or  obstruction  in 
a  street.*      Thus,  in  Indiana,  it  is  held  that  if  a  municipality 


53  Mich.  98.  IS  N.  W.  671,  51  Am. 
Rep.  105. 

1.  Allowing  horae  racing  Id  a 
street  tn  proper  condition  for  travel 
does  not  make  Che  munlciiiatit]'  lia- 
ble where  one  of  the  tiorees  runs 
Into  B  traveler.  McCarthy  v.  Munl- 
slng,  136  Mich.  622,  99  N.  W.  gE5; 
Marth  v.  KlngBsher.  22  Obla.  602.  9S 
Pac.  436,  In  which  It  Is  eaid;  "Our 
attention  has  been  called  by  plaintiff 
to  the  ease  of  Little,  AdmT,  v.  City 
of  MadlBOD,  42  WIe.  643,  24  Am.  Rep. 
436,  ae  holding  the  contrary  Co  this 
doctrine.  The  aleged  facts  which  the 
court  held  In  that  case  constituted  a 
cauBe  Dl  action  were  that  the  officers 
of  the  defendant  city  had  knowingly, 
negligently,  and  carelessly  allowed 
one  of  the  atreeta  to  become  Incum- 
bered and  obstructed  by  an  exhibi- 
tion of  wild  animals  upon  the  same 
by  granting  to  the  owners  of  Che 
wild  animals  a  license  to  exhibit  the 
aame  upon  the  street,  and  plaintiff's 
team    was    frightened    by    said    anl- 


street  for  any  purpose,  and  on  injury 
rrsvltt  therefrom,  wilhoat  neatigence 
on  the  part  of  the  person  injured,  the 
municipality  it  liable  to  responil  in 
riamages  for  such  injury.  ITie  caao 
goes  no  further,  and  could  not  with- 
out violating  well  settled  principles 

2.  Where  a  city  granted  a  llceooe 
for  a  bear  show  within  the  city 
limits,  without  specifying  the  place, 
It  is  not  liable  for  injuries  received 
from  a  bear  show  In  the  streets,  since 
It  will  be  presumed  that  the  license 
was  for  a  show  on  a  private  lot,  and 
the  municipality  Is  not  liable  (or 
failure  of  Its  police  officers  to  pre- 
vent the  show  In  the  streeta.  Utile 
v.  Madison,  49  Wis.  605,  6  N.  W.  249, 
35  Am.  Rep.  793. 

3.  Richmond  v.  Smith,  101  T». 
Ifil,  43  S.  E,  345. 

Not  liable  unless  shown  that  the 
act  licensed  was  dangerous  In  Itself. 
Wheeler  v.  Plymouth.  116  Ind.  168, 
18  N.  E.  632,  9  Am.  3t.  Rep.  837. 
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grants  a  license  to  use  a  street  or  streets  for  an  exhibition 
of  fireworks,  and  one  is  injured  while  in  the  streets  watch- 
ing such  exhibition,  by  being  struck  by  a  skyrocket,  the  mu- 
nicipality may  be  held  liable  if  proper  precautions  are  not 
taken.*  So  it  is  held  in  New  York  that  where  a  permit  is 
granted  in  a  large  city,  such  as  New  York  City,  to  display 
fireworks  in  a  street,  such  permit,  though  beyond  the  power 
of  the  city,  binds  it  because  relating  to  the  subject  of  fire- 
works which  is  within  its  jurisdiction ;  and  that  the  city  was 
liable  for  injuries  resulting  therefrom  to  third  persons  on  the 
theory  that  it  had  consented  to  the  creation  of  a  nuisance.^ 
So  it  is  held  in  Illinois  that  where  a  city  affirmatively  author- 
izes the  use  of  its  streets  for  a  carnival,  with  the  necessary 
structures,  and  pursuant  thereto  a  platform  is  erected  in  the 
streets  for  use  of  patrons  of  a  show,  and  a  patron  is  in- 
jured because  the  platforin  was  erected  in  an  unsafe  man- 
ner, the  municipality  is  liable  and  cannot  defend  on  the 
ground  that  the  streets  were  intended  for  other  uses.'' 


they  should  not  apply  when  the  act 
authorized  or  licensed  does  not 
change  or  affect  the  physical  con- 
dition of  the  street,  and  which 
amounts  only  to  a  temporary  use  of 
the  street,  which  may  or  may  not 
he  dangerous,  according  to  the  amount 
of  care  used.  No  court  has  recog- 
nized such  a  distinction  so  far  as 
we  have  heen  able  to  learn  from  our 
inrestigation  of  the  question,  and 
we  know  of  no  sound  reason  upon 
which  such  a  distinction  could  rest 
There  may  be  uses  to  which  a  street 
might  be  appropriated  or  subjected 
which  would  make  it  more  unsafe 
for  travel  than  it  could  be  made  by 
by  any  obstruction  or  change  in  its 
physical  condition."  Per  Chief  Jus- 
tice Lairy  in  Moore  v.  Bloomington 
(Tnd.  App.  1911),  95  N.  B.  374,  in 
which  case  the  license  was  for  a 
public  exhibition  of  fireworks  in  the 
street. 

5.  Moore  v.  Bloomington  (Ind. 
App.  1911),  95  N.  E.  374,  dist'g 
Wheeler  v.  Plymouth.  116  Ind.  158. 
18  N.  E.  532,  9  Am.  St  Rep.  837,  on 
the  ground  that  the  act  authorized 
to  be  done  in  that  case  was  not  to 
he  done  in  a  street. 

In  Arizona,  however,  city  held  not 
liable    for    injuries    from    fireworks 


licensed  by  city.  Fifleld  v.  Phoenix, 
4  Ariz.  283,  36  Pac.  916,  24  U  R.  A. 
430. 

In  West  Virginia,  city  not  liable 
for  injuries  received  from  fireworks 
shot  off  with  consent  of  city  officers. 
Bartlett  v.  Clarksburg,  45  W.  Va. 
393,  31  S.  E.  918,  43  L.  R.  A.  295, 
72  Am.  St.  Rep.  817. 

6.  Landau  v.  New  York,  180  N. 
Y.  48,  72  N.  E.  631,  105  Am.  St.  Rep. 
709. 

Where  the  mayor  of  Brooklyn. 
New  York,  acting  under  an  ordin- 
ance, granted  a  permit  for  a  display 
of  fireworks  at  the  Junction  of  two 
narrow  streets,  and  a  sky  rocket  set 
fire  to  plaintiff's  building,  the  mu- 
nicipality was  held  liable,  and  could 
not  escape  liability  either  on  the 
ground  that  the  ordinance  transcend- 
ed the  power  of  the  common  council, 
or  that  the  ordinance  did  not  au- 
thorize the  mayor  to  grant  such  a 
permit,  where  the  ordinance  is  some- 
what ambiguous  and  the  construc- 
tion adopted  had  the  sanction  of  like 
action  for  several  years.  Spier  v. 
Brooklyn,  139  N.  Y.  6,  34  N.  B.  727, 
21  L.  R.  A.  641,  36  Am.  St.  Rep.  664, 
aff'g  19  N.  Y.  S.  665. 

7.  .  Van  Cleef  v.  Chicago,  240  111. 
:U8,  88  N.  E.  815. 
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5.      WHO   MAT   SUB. 

§  2753.    In  generaL 

The  duty  of  a  municipality  to  use  reasonable  care  to  ^ep 
its  streets  and  sidewalks  safe  inures  to  the  benefit  of  every 
person  lawfully  using  the  street,*  whether  he  be  in  a  horse- 
driven  vehicle,  an  automobile,  on  horseback,  on  a  tricycle,  bi- 
cycle, or  motorcycle,  or  a  pedestrian;  and  whether  the  per- 
son is  an  adult  or  a  child.*  But  liability  for  defective  streets 
does  not  extend,  it  would  seem,  to  one  not  in  the  street  at 
the  time  when  injured.^" 

In  early  days,  one  travelinp  on  Sunday  could  not  recover, 
in  some  states,  unless  traveling  from  necessity  or  charity." 

§  2754.    Right  to  sue  as  limited  to  "travelers." 

In  some  states,  in  nearly  if  not  all  where  the  liability  is 
statutory  and  the  ruling  is  influenced  by  the  particalar  word- 


8.  An  obatructlon  In  a  street,  to 
be  actionable,  need  not  endanger  all 
modes  of  public  travel,  but  It  is  Buffl- 
clent  tbat  It  makea  dangerous  any 
mode  which  the  public  has  a  right 
to  use.  Powers  v.  Boston,  1G4  Mass. 
60.  27  N.  B.  995. 

"It  a  street  be  used  for  purposes 
wholly  foreign  to  Its  legitimate  ob- 
jects, and  Injury  results  from  a  de- 
fective adaptation,  or  a  non-adapta- 
tion to  such  purposes,  there  can  be 
no  res  pone  iblllty.  Thus  If  a  clrcue- 
man    or    a    Juggler    monopolises    a 


Intercommunication,  according  to  the 
well-known  habits  of  tbe  communttr. 
It  would  shock  the  underatandlng  of 
any  citlien  to  be  told  that  wben  on 
the  street  he  must  be  perpotDMltr 
moving,  and  that  he  cannot  atop  an 
Instant  to  greet  a  friend  without  be- 
coming a  trespasser."  Donoho  t. 
Vulcan  Iron  Works,  7  Mo.  App.  U7. 
Lessee.  Of  course,  a  loewc  trom 
the  municipality,  where  the  lease  li 
void,  cannot  recover  damages  accra- 
Ing  to  him  as  lessee  because  of  fail- 
ure   to    repair    a    street.     Lord    T. 
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ing  of  the  statute,  it  is  held  that  -the  person  injured  must 
have  been  using  the  street,  at  the  time  of  the  accident,  for 
the  purpose  of  travel ;  ^^  and  one  gives  up  his  position  as  a 
traveler  when  he  abandons  the  use  of  the  street  for  travel, 
and  passes  from  the  surface  thereof  into  a  catch-basin  below, 
to  rescue  a  child  who  had  fallen  into  it.^^ 

In  most  states,  however,  the  liability  is  not  confined  to 
travelers,  but  extends  to  a  person  stopping  on  the  street  to 
converse  with  another,  or  stopping  to  see  a  procession  pass, 
or  using  the  street  for  convenience  or  pleasure,  and  there  are 
liabilities  to  abutting  owners  and  to  children  plajdng  upon  the 
street.^*  So  the  duty  extends  to  a  traveler  crossing  a  side- 
walk as  well  as  to  those  traveling  lengthwise  thereon. ^*^    And 


12.  Reed  y.  Madison,  83  Wis.  171* 
53  N.  W.  547,  17  U  R.  A.  733. 

Persons  sitting  on  or  leaning 
against  railings  do  so  at  their  own 
risk.  Stickney  v.  Salem,  3  AUen 
(Mass.),  374. 

But  where  one  went  into  a  street 
to  see  a  procession  form,  and  was 
injure  after  standing  there  from 
three  to  five  minutes,  it  cannot  be 
said  as  a  matter  of  law  that  he  was 
not  "traveling  upon  a  highway," 
within  the  statute.  Vamey  y.  Man- 
chester, 68  N.  H.  430,  40  Am.  Rep. 
592. 

An  abutter  is  a  traveler  although 
he  retraced  his  steps  from  the  en- 
trance door  to  his  apartments  to  a 
point  near  a  side  entrance  where  he 
was  injured.  Strack  t.  Milwaukee. 
121  Wis.  91,  98  N.  W.  947. 

In  Maine,  it  has  heen  held  that 
one  Injured  while  passing  to  a  pri- 
vate way  over  a  gutter  planking 
within  the  limits  of  the  street  hut 
outside  of  the  traveled  portion 
thereof  was  not  a  "traveler,"  within 
the  meaning  of  the  statute.  Phil- 
brtck  v.  Pittston.  63  Me.  477. 

Spectator  at  road  race  of  auto- 
mobiles cannot  recover.  Bogart  v. 
New  York.  200  N.  Y.  379,  93  N.  B. 
937;  Johnson  v.  New  York,  186  N.  Y. 
139,  78  N.  E.  715. 

18.  Kelley  v.  Boston,  180  Mass. 
838,  62  N.  B.  259. 

14.  Van  Cleef  v.  Chicago,  240  111. 
318,  88  N.  B.  815. 

Party  injured  need  not  be  using 
the  sidewalk  for  travel.  Columbus 
T.  Anglin,  120  Ga.  785,  789,  48  S.  B. 
S18. 

The  mere  stopping  of  one  passing 


along  a  street,  ''to  converse  with 
some  other  person,  and  leaning 
against  the  railing  of  a  bridge  that 
forms  a  part  of  the  highway,"  does 
not  of  itself  preclude  recovery. 
Whitewright  v.  Taylor,  23  Tex.  Civ. 
App.  486.  57  S.  W.  311.  Contra,  Stick- 
ney V.  Salem,  3  Allen  (Mass.),  374. 

A  person  may  sue  where  the  injury 
was  received  while  making  a  brief 
stop  to  rest.  Kessler  v.  Berger,  205 
Pa.  289,  54  Atl.  887,  61  L.  R.  A.  611. 

Carnivals — booths.  Where  a  city 
granted  permission  to  use  a  street 
for  a  carnival,  and  a  platform  was 
erected  thereon  for  a  show,  and  a 
patron  was  injured  because  of  its 
unsafe  condition,  the  municipality 
cannot  escape  liability  on  the  ground 
that  when  the  patron  started  up  the 
stairway  leading  to  the  platform  the 
duty  of  the  city  ceased  and  could 
not  come  into  oeing  again  until  he 
was  again  on  the  street  Van  Cleef 
v.  Chicago,  240  III.  318,  88  N.  B. 
815. 

Recovery  for  Injury  from  fire- 
works cannot  be  defeated  by  the 
fact  that  plaintiff  was  not  using  the 
street  for  travel  at  the  time  of  his 
injury  but  had  come  to  the  place  sole- 
ly for  the  purpose  of  watching  the 
fireworks.  Moore  v.  Bloomington 
(Ind.  App.  1911),  95  N.  E.  374;  Dow- 
ell  V.  Guthrie,  99  Mo.  653,  12  S.  W. 
900,  17  Am.  St.  Rep.  598;  Bradley 
V.  Andrews,  51  Vt.  530.  Contra,  Scan- 
Ion  V.  Wedger,  156  Mass.  462,  31  N. 
E.  642. 

15.  Powers  v.  Penn.  Mut.  Life 
Ins.  Co.,  91  Mo.  App.  55. 

Compare  Dallas  v.  Webb,  22  Tex. 
Civ.  App.  48,  54  S.  W.  398. 
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ill  no  case  should  the  term  "traveler,"  if  the  liability  be  con- 
fined thereto,  be  given  a  narrow  and  restricted  meaning." 
Thus,  a  traveler  pausing  for  a  brief  time  to  watch  what  is  go- 
ing on  in  the  street  may  recover,  even  in  states  where  only 
travelers  can  recover." ' " 

Among  injured  persons  lield  entitled  to  sue  are  the  follow- 
ing :  one  unloading  a  wagon  in  a  street,  in  a  reasonable  and 
proper  manner;'*  persons  crossing  street  to  board  a  street 
car;  '*  one  injured  in  street  although  while  returning  from  a 
bawdy  house.*" 

§  2755.  Person  using  wrong  part  of  street  or  for  improper 
purpose. 
If  a  person  is  using  a  ]>art  of  tlie  street  for  a  purpose  not 
intended  as  a  proper  use  thereof,  it  seems  that  he  cannot 
recover  for  defects  therein,  at  least  unless  it  was  so  defective 
that  the  municipality  would  be  liable  to  one  injured  while 
using  it  for  the  purpose  intended.  To  illustrate,  if  a  wagon 
should  be  driven  onto  and  along  a  sidewalk,  used  solely  by 
pedestrians,  the  municipality  would  undoubtedly  be  held  not 
liable  for  injuries  resulting  therefrom.  So  if  one  is  nsing 
a  sidewalk  to  moi'e  a  heavy  safe  thereon,  the  municipality  is 
not  liable,  where  it  breaks,  provided  the  walk  was  reasonably 
safe  for  use  in  an  ordinary  manner.^*  So  where  a  sidewalk 
was  reasonably  safe  for  ordinary  travel,  the  municipality  is 
not  liable  where  it  broke  under  the  weight  of  some  fifty  or 
more  people  packed  together  and  attending  a  municipal  auc- 
tion, where  the  municipality  did  not  invite  the  people  to  bo 


§  2756  Eight  to  Sub  :  Municipal  Opficebs  :  Ebcploybbs.  5645 


pack  themselves  together.^^  So  a  city  is  not  liable  where  one 
driving  a  truck  of  extreme  width  on  a  driveway  over  a  side- 
i^alky  is  injured  by  striking  the  side  of  the  driveway,  where  it 
iw^as  sufficiently  wide  for  ordinary  wagons.^^  However,  a  mu- 
xiicipality  has  been  held  liable  for  an  injury  to  a  person  driv- 
ing a  vehicle  on  a  sidewalk  where  it  was  devoted  to  the  com- 
znon  use  of  both  teams  and  pedestrians.^* 

§  2756.     Officers  or  employees  of  municipality. 

This  duty  to  exercise  ordinary  care  to  keep  the  streets  in 
jreasonably  safe  condition  extends  to  and  includes  as  a  bene- 
ficiary all  officers  and  employees  of  the  municipality ;  ^^  and 
4iie  fact  that  the  relation  of  master  and  servant  exists,  and 
'tJiat  a  recovery  would  be  precluded  under  the  rules  governing 
the  liability  of  a  master  for  injuries  to  his  servant,  does  not 
jpreelude  a  recovery,  since  such  persons  may  recover  merely 
SiS  a  traveler  upon  the  street,  without  regard  to  their  re- 
lationship to  the  municipality .2®  This  rule  has  been  applied 
as  to  authorize  a  recovery  by  policemen,^  firemen  in  the 

iploy  of  the  municipality,^®  and  the  like.  So  a  councilman 
:xnay  recover  notwithstanding  a  law  prohibiting  such  officers 
:f  rom  contracting  with  the  municipality .^^  Furthermore,  the 
:tfact  that  the  person  injured  was  a  member  of  the  council 
:f rom  the  time  that  the  defects  were  first  brought  to  the  no- 
^ce  of  the  council  until  after  the  accident  to  him  does  not 
^f  itself  preclude  a  recovery ,^^  although  if  the  person  injured 


22.  Zlpkle  y.  Chicago,  117  III  App. 
^18. 

23.  Jordan  v.  New  York,  66  N.  Y. 
S.  696,  44  App.  DlT.  149,  aff'd  with- 
out opinion  in  166  N.  Y.  657,  59  N.  E. 

:ii24. 

24.  Lacon  t.  Page,  48  lU.  499. 
Contra.    "The  sidewalks  of  a  city 

mre  Intended  solely  for  the  use  of 
pedestrians.  While  they  must  be 
Icept  in  reasonably  safe  repair  for 
such  use,  the  city  is  not  bound  to 
keep  them  fit  for  the  use  of  vehicles 
also.  If  drivers  of  vehicles  never- 
the  less  use  them  for  passage  of 
their  wagons,  they  must  do  so  at 
their  peril.  Nor  does  the  fact  that 
the  pavements  have  been  so  used  by 
the  acquiescence  of  the  city  for 
many  years  affect  its  liability  in  the 
matter  so  far  as  vehicle  drivers  are 
concerned."  Webster  v.  Vanceburg, 
130  Ky.  320.  113  S.  W.  140. 

25.  Employees  of  municipality 
may  sue.  Josupeet  v.  Niagara  Falls, 
127  N.  T.  S.  627,  70  Misc.  Rep.  638. 


§  2620,  ante, 

26.  Kennedy  v.  Savannah,  9  Ga. 
App.  760,  72  S.  E.  160. 

27.  Kennedy  v.  Savannah,  9  Ga. 
App.  760,  72  S.  B.  160. 

Policeman  does  not,  by  reason  of 
his  employment,  assume  risks  inci- 
dent to  defective  streets.  Galveston 
v.  Hemmis,  72  Tex.  558,  11  S.  W.  29, 
13  Am.  St.  Rep.  828. 

28.  Valparaiso  v.  Chester  (Ind. 
1911),  96  N.  E.  765;  Turner  v.  Indian- 
apolis, 96  Ind.  51;  Kansas  City  v. 
McDonald,  60  Kan.  481,  57  Pac.  123, 
45  L.  R.  A.  429;  Coots  v.  Detroit, 
75  Mich.  628,  43  N.  W.  17,  5  U  R.  A. 
315;  Palmer  v.  Portsmouth,  43  N.  H. 
265.  See  also  Wilson  v.  Great  South- 
em  Tel.  &  Tel.  Co.,  41  La.  Ann.  1041, 
6.  So.  781. 

29.  Danville  v.  Robinson,  99  Va. 
448,  39  S.  E.  122,  55  L.  R.  A.  162. 

30.  Danville  v.  Robinson,  99  Va. 
448,  39  S.  E.  122,  55  L.  R.  A.  162 
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is  an  officer  whose  duty  it  is  to  repair  the  streets  and  who 
has  the  means  so  to  do,  he  cannot  recover  where  he  is  in- 
jured by  reason  of  his  neglect  of  duty  to  repair." 

§  2757.     Children. 

Children  are  entitled  to  the  benefit  of  the  rule  requiring 
the  exercise  of  ordinary  care  to  keep  streets  in  a  reasonably 
safe  condition  ;"=  and  a  recovery  may  be  had,  it  is  generally 
held,  although  the  child  when  injured  was  using  the  street  as 
a  playgroiitid.^"    "A  city  owes  substantially  the  same  duties 


81.  Wood  T.  WatervUle.  4  Maas. 
422,  6  Maes.  294. 

32.  IndlKnapoUa  t.  Emtnelmaa, 
108  Ind.  630,  9  N.  E.  155,  GS  Am.  Rep. 
66;  Covington  v.  Bollwlnkle  (Ky.f, 
Ul  S.  W.  664;  Omaha  v.  Rfcbards, 
4B  Neb.  244,  6S  N.  W.  G28. 

Compare  Shippey  t.  AuSable,  65 
Hlcb.  494,  32  N.  W.  741. 

33.  Diilrict  of  Columbia.  Dis- 
trict of  Columbia  t.  Boewell,  6  App. 
(D.  C.)  402. 

aeorola.  Augusta  t.  Tharpe,  113 
Qa.  152,  38  S.  B.  389. 

IlUnoit.  Chlc^o  v.  Keefe.  114  IlL 
222,  2  N.  E.  267,  EG  Am.  Rep.  860,  ex- 
plaining Cblcago  V.  Starr,  42  111. 
177,  89  Am.  Dec.  422;   Batb  t.  Blako, 

97  III.  App.  35;   Waverly  v.  Reesor, 

98  111.  App.  649. 

Kentuckv-  Covington  Saw  Mill  & 
Mfg.  Co.  V.  DrexllluB,  120  Ky.  493, 
27  Ky.  L.  Rep.  903,  87  S.  W.  2S6,  117 
Am.  SL  Rep.  593. 


cities,  aod  the  decrease  of  boiiie 
space.  To  vast  niunbers  of  boys  and 
girls  the  street  affords  tbe  only  placs 
of  sport  and  the  only  outlook  from  a 
pent-up  borne.  The  Interest  of  the 
etate  is  no  less  vital  that  these  boys 
and  girls  should  have  a  place  tor 
development  of  body  and  spirit  by 
out  of  door  sport,  than  Its  Intersat 
that  they  should  have  the  public 
school  as  a  place  for  mental  train- 
ing. Indeed,  It  le  not  to  be  doubted 
that  arrested  and  abnormal  derelop- 
ment  of  men  and  women,  which  re- 
sults in  the  great  burden  of  crime 
borne  by  society.  Is  due  largely  to  the 
lack  of  parks  and  playgrounds,  where 
the  Joy  of  activity  In  the  fresh  air 
may  be  found.  It  la  no  doubt  true 
that  the  primary  duty  of  the  munici- 
pal authorities  Is  to  keep  the  streets 
safe  and  In  good  condition  for  travel, 
and  If  in  doing  that  It  becomes 
necessary   to   make    them   unUt   and 
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to   children,  properly  on  the  streets,  although  engaged  in 
play,  as  it  does  to  travelers  on  business. ' '  **    In  Massachu- 
settSy  however,  a  municipality  has  been  held  not  liable  for 
injuries  received  by  a  child  while  playing  in  a  street;^*  but 
even  in  that  state  a  child  does  not  cease  to  be  a  traveler 
when  he  steps  aside  for  an  instant  to  clasp,  in  play,  a  post  in 
the  highway,  and  almost  in  his  path.^®    The  same  rule  of  non- 
liability prevails  in  Maine,^'^    In  Michigan  ^®  and  Wisconsin,^^ 
the  municipality  is  not  liable  to  children  using  the  street 
exclusively  for  play,  but  is  liable  where  children,  going  from 
one  place  to  another,  stop  to  gratify  their  curiosity  or  to  in- 
dulge their  natural  tendency  to  sportiveness,  on  the  theory 
that  such  diversion  or  play  is  a  mere  incident  of  the  travel 
and  to  be  expected  of  children  using  streets  for  travel;  and 
there  is  at  least  dicta  in  the  Massachusetts  decisions  to  sup- 
port this  distinction  as  the  proper  one.*^    In  Mississippi,  a 
child  of  tender  years,  playing  upon  a  street,  may  recover,  al- 
though an  adult  playing  thereon  cannot  recover.^  ^     On  the 
other  hand,  a  child,  the  same  as  an  adult,  cannot  recover 
Inhere  he  had  no  right  to  be  where  he  was  at  the  time  of  the 
accident,  and  the  cause  of  the  injury  was  his  wantonly  reck- 
less act.** 

§  2758.    Automobilists. 

If  the  street  is  not  in  proper  condition  for  ordinary  vehi- 


lay  it  down,  as  a  proposition  of  law 
applicable  to  all  cases,  that  playing 
1>7  boys  and  girls  while  they  are  still 
of  the  age  of  youthful  sportiveness 
Is  an  illegitimate  use  of  a  street,  not 
^o  be  anticipated  by  the  authorities 
-whose  duty  it  Is  to  keep  highways  in 
^  reasonably  safe  condition."  Irvine 
^^.  Greenwood,  89  S.  C.  511,  72  S.  E. 
228. 

34.    Townley  v.  Huntington,  68  W. 
^a.  574,  70  S.  E.  368. 

36.  Per  Chief  Justice  Blgelow  in 
^lodgett  V.  Boston,  8  Allen  (Mass.), 
237. 

It  is  also  held  in  that  state  that 

«i  child   playin?  in  a   street   is   not 

«  "traveler"  within  the  meaning  of 

the  statute  creating  liability   (Hunt 

-v.   Salem,   121   Mass.   294;    Tighe  v. 

Xiowell,  119  Mass.  472),  although  the 

fact  that  just  before  the  injury  the 

child  had  been  using  the  street  for 

play   does   not    preclude   a   recovery 

where  at  the  time  of  the  injury  he 

was   walking  along  the  street   as   a 

traveler.       Graham    v.    Boston,    13'i 

Mass.  75,  30  N.  B.  17. 


36.  GuUine  v.  Lowell,  144  Mass. 
491,  11  N.  E.  723,  59  Am.  Rep.  102. 

37.  Stinson  v.  Gardiner,  42  Me. 
248,  66  Am.  Dec.  281. 

38.  Beaudin  v.  Bay  City,  136  Mich. 
333,  99  N.  W.  285.  See  Hamilton  v. 
Detroit,  105  Mich.  514,  63  N.  W.  511. 

39.  Reed  v.  Madison,  83  Wis.  171, 
53  N.  W.  547.  17  L.  R.  A.  733;  Col- 
lins V.  Janesvllle,  111  Wis.  348,  87  N. 
W.  241;  Busse  v.  Rogers,  120  Wis. 
443,  98  N.  W.  219,  64  L.  R.  A.  183. 

40.  Blodgett  V.  Boston,  8  Allen 
(Mass.),  237:  Gulline  v.  Lowell,  144 
Mass.  491,  11  N.  E.  723,  59  Am.  Rep. 
102. 

41.  .Tackson  v.  Greenville,  72  Miss. 
220,  16  So.  382,  27  L.  R.  A.  527,  48 
Am.  St.  Rep.  553. 

Boy  seventeen  years  old  not,  as 
matter  of  law.  so  old  as  to  exclude 
him  from  rule  requiring  cities  to 
exercise  reasonable  care  to  make 
strcots  safe  for  children  playing 
therein.  Irvine  v.  Greenwood,  89  S. 
C.  511.  72  S.  E.  228. 

42.  Gaughan  v.  Philadelphia,  119 
Pac.  503.  13  Atl.  300. 
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is  an  officer  whose  duty  it  is  to  repair  the  streets  and  who 
has  the  means  so  to  do,  he  cannot  recover  where  he  is  in- 
jured by  reason  of  his  neglect  of  duty  to  repair.'* 

§  2757.     ChUdren. 

Children  are  entitled  to  the  benefit  of  the  rule  requiring- 
the  exercise  of  ordinary  care  to  keep  streets  in  a  reasonably 
safe  conditiou ;  ^^  and  a  recovery  may  be  had,  it  is  generally 
held,  although  the  child  when  injured  was  using  the  street  as 
a  pUvyground?^    "A  city  owes  substantially  the  same  daties 


31.  Wood  V.  Watervllle,  4  Mass. 
422,  G  Mass.  294. 

S2.  Indiana  pol  1b  v.  Emmelman. 
108  Ind.  530.  9  N.  E.  155,  6S  Am.  Rep. 
6B;  Covington  v.  BoUwinkle  (Ky.j, 
121  S.  W.  6S4;  Omaha  v,  RIcharda, 
49  Neb.  244.  6S  N.  W.  e2g. 

Compare  Shippe;  v.  AuSable,  65 
Mich.  494.  32  N.  W.  741. 

33.  DiHtTict  0/  Columbia.  Dis- 
trict of  Columbia  t.  Boswell,  6  App. 
(D.  C.)   402. 

Qeorgia.  Auguata  v.  Tbarpe,  113 
Ga.  152,  3S  S.  E.  3S9. 

lUinoit.  ChicaKo  t.  Keefe,  114  lit. 
222,  2  N.  E,  267,  56  Am.  Rep.  S60.  ex- 
plaining Chicago  V.  Starr,  42  III 
177,  89  Am.  Dec.  422;  Bath  t.  Blake, 
87  III.  App.  35;  Waverly  v.  Reeaor, 
93  lU,  App.  649. 

Kent^icky.  Covington  Saw  Mill  A 
Mfg.  Co.  V.  DreilHus,  120  Ky.  493, 
27  Ky.  L.  Rep.  903.  87  S.  W,  266,  117 
Am.  St.  Rep.  593. 


cities,  and  the  decrease  of  bome 
Bpace.  To  vast  numbers  of  boys  and 
girls  tbe  street  affords  the  only  place 
of  sport  and  the  only  ontlook  from  a 
pent-up  home.  The  interest  ot  the 
state  U  no  less  vital  that  these  boys 
and  girls  should  have  a  place  for 
development  of  body  and  apirlt  by 
out  of  door  sport,  than  Its  interest 
that  they  should  have  the  public 
school  as  a  place  for  mental  train- 
ing. Indeed,  It  is  not  to  be  donbtad 
that  arrested  and  abnormal  develop- 
ment of  men  and  women,  which  re- 
sults In  tbe  great  burden  of  crime 
borne  by  society,  Is  due  largely  to  tbe 
lack  of  parka  and  playground^  where 
the  loy  ot  activity  In  the  (reah  air 
may  be  found.  It  is  no  doubt  true 
that  the  primary  duty  of  the  munici- 
pal authorities  la  to  keep  the  streets 
Bate  and  In  good  condition  for  travel, 
and  If  in  doing  that  it  becomes 
necessary    to   make   them   unfit  and 
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to  children,  properly  on  the  streets,  although  engaged  in 
play,  as  it  does  to  travelers  on  business. ' '  **    In  Massachu- 
f^tts,  however,  a  municipality  has  been  held  not  liable  for 
^iljuries  received  by  a  child  while  playing  in  a  street ;  ^*  but 
^Ven  in  that  state  a  child  does  not  cease  to  be  a  traveler 
^len  he  steps  aside  for  an  instant  to  clasp,  in  play,  a  post  in 
ttie  highway,  and  almost  in  his  path.^®    The  same  rule  of  non- 
Hability  prevails  in  Maine.^'^    In  Michigan  ^®  and  Wisconsin,^^ 
the  municipality  is  not  liable  to  children  using  the  street 
Exclusively  for  play,  but  is  liable  where  children,  going  from 
one  place  to  another,  stop  to  gratify  their  curiosity  or  to  in- 
dulge their  natural  tendency  to  sportiveness,  on  the  theory 
tliat  such  diversion  or  play  is  a  mere  incident  of  the  travel 
and  to  be  expected  of  children  using  streets  for  travel;  and 
tliere  is  at  least  dicta  in  the  Massachusetts  decisions  to  sup- 
port this  distinction  as  the  proper  one.^^    In  Mississippi,  a 
oMId  of  tender  years,  playing  upon  a  street,  may  recover,  al- 
tiioxigb  an  adult  playing  thereon  cannot  recover.^ ^     On  the 
other  hand,  a  child,  the  same  as  an  adult,  cannot  recover 
-v^here  he  had  no  right  to  be  where  he  was  at  the  time  of  the 
accident,  and  the  cause  of  the  injury  was  his  wantonly  reck- 
less act.^^ 

§  2758.    Automobilists. 

If  the  street  is  not  in  proper  condition  for  ordinary  vehi- 


lay  it  down,  as  a  proposition  of  law 

cfcppllcable  to  all  cases,  that  playing 

tyy  boys  and  girls  while  they  are  still 

of  the  age  of  youthful  sportiveness 

Is  an  illegitimate  use  of  a  street,  not 

^o  be  anticipated  by  the  authorities 

^^hose  duty  it  is  to  keep  highways  in 

a  reasonably  safe  condition."    Irvine 

^.  Greenwood,  89  S.  C.  511,  72  S.  E. 

228. 

34.  Townley  v.  Huntington,  68  W. 
^a.  674,  70  S.  E.  368. 

36.  Per  Chief  Justice  Bigelow  in 
131odgett  V.  Boston,  8  Allen  (Mass.), 
237. 

It  is  also  held  in  that  state  that 

a  child   playin?  in  a  street  is  not 

a  "traveler"  within  the  meaning  of 

the  statute  creating  liability   (Hunc 

T.  Salem,   121   Mass.   294;    Tighe   v. 

liowell,  119  Mass.  472),  although  the 

fact  that  just  before  the  injury  the 

child  had  been  using  the  street  for 

play   does   not    preclude   a   recovery 

where  at  the  time  of  the  injury  he 

was  walking  along  the   street  as   a 

traveler.       Graham    v.    Boston,    lO'J 

Mass.  75.  30  N.  B.  17. 


36.  Gulline  v.  Lowell,  144  Mass. 
491.  11  N.  E.  723,  59  Am.  Rep.  102. 

37.  Stinson  v.  Gardiner,  42  Me. 
248,  66  Am.  Dec.  281. 

38.  Beaudin  v.  Bay  City,  136  Mich. 
333,  99  N.  W.  285.  See  Hamilton  v. 
Detroit,  105  Mich.  514,  63  N.  W.  511. 

39.  Reed  v.  Madison,  83  Wis.  171, 
53  N.  W.  547.  17  L.  R.  A.  733;  Col- 
lins V.  Janesville,  111  Wis.  348,  87  N. 
W.  241;  Busse  v.  Rogers,  120  Wis. 
443,  98  N.  W.  219,  64  L.  R.  A.  183. 

40.  Blodgett  V.  Boston,  8  Allen 
(Mass.),  237:  Gulline  v.  Lowell,  144 
Mass.  491,  11  N.  E.  723,  59  Am.  Rep. 
102. 

41.  Jackson  v.  Greenville,  72  Miss. 
220,  16  So.  382,  27  L.  R.  A.  527,  48 
Am.  St.  Rep.  553. 

Boy  seventeen  years  old  not,  as 
matter  of  law.  so  old  as  to  exclude 
him  from  rule  requiring  cities  to 
exercise  reasonable  care  to  make 
streets  safe  for  children  playing 
therein.  Irvine  v.  Greenwood,  89  S. 
C.  511.  72  S.  E.  228. 

42.  Gaughan  v.  Philadelphia,  119 
Pac.  503.  13  Atl.  300. 
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cles,  an  automohiU.-^t  may  recover  for  injuries  resulting  there- 
from.*^ And  it  is  no  defense  that  the  automobile  is  unregis- 
tered and  unnumbered,  where  the  statute  merely  prescribes 
a  penalty  therefor,  since  not  thereby  made  a  trespasser  on 
the  street.**  But  if  the  statute  forbids  the  operation  of  an 
unregistered  automobile  upon  a  public  highway,  as  in  Mas- 
sachnsetts,  no  recovery  can  be  had  for  injuries  from  defects 
in  the  liighway,  if  the  ear  is  unregistered,  since  in  such  a  case 
the  antomobile  is  unlawfully  on  the  highway  and  hence  is  a 
trespasser.*' 

§  2759.     Bicycle  and  tricycle  riders. 
The  rules  applying  to  bicycles*^  and  tricycles"  ridden  on 


43.  Baker  t.  TvW  River,  187  Mass. 
53.  72  N.  B.  3S6. 

Bee  also  Berr7,  Automobiles,  S 
117. 

"We  think  the  sounder  rule  la  laid 
down  by  one  of  these  courts  In  the 
recent  decision  of  Doherty  v.  Town 
of  Arer,  197  Mass.  241,  83  N.  E.  677, 
1*  U  R.  A.  (N.  8.)  816.  where  that 
court  held  that:  'Persons  may  law- 
fully ride  Id  automobiles,  as  they  may 
lawfully  ride  on  bicycles,  and  cities 
and  towns  are  bound  to  keep  their 
ways  reasonably  aafe  and  convenient 
for  travel  generally,  Including  that 
properly  undertaken  upon  such  veblc- 
leg.  •  •  •  But  If  their  ways  are  rea- 
sonably safe  and  convenient  for 
travel  generally,  they  are  not  liable 
for  a   failure  to   make   special    pro- 


701.  But  If  hlB  machine  waa  not 
registered  or  to  be  regarded  u 
required  by  other  sections  of  the 
statute,  then  his  conduct  la  running 
it  upon  the  highway  and  against  the 
rope,  the  stretching  of  which  acroea 
the  street  constituted  the  defect  com. 
plained  of,  was  the  act  of  a  mere 
trespasaer.  who  had  no  other  right 
than  to  be  exempt  from  reckleH, 
wanton  or  willful  Injury."  Holland 
V.  BoHton  (Mass.  1913),  100  N.  E. 
1009. 

46.  Illinoit.  Molway  t.  Chicago, 
239  111.  4g6.  SS  N.  E.  4SE,  afTg  144 
111.    App.    B09. 

Mai»achu»etta.  Clinton  v.  Revere, 
195   Mass.   151.  80  N.  W.  813. 

SSichigan,  Loe  v.  Port  Huron,  13S 
Mich.  533,  87  N.  W.  637.  56  L.  R.  A. 
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a  street  or  sidewalk  is  that  the  rider  cannot  recover  for 
injuries  resulting  from  defects  in  the  street  or  sidewalk  if  it 
was  in  proper  condition  for  pedestrians  (in  case  of  a  side- 
walk) or  ordinary  vehicles  (in  case  of  the  driveway).^®  On 
the  other  hand,  one  rightfully  riding  a  bicycle  on  a  sidewalk 
is  entitled  to  recover  if  the  walk  was  not  in  proper  condition 
even  for  pedestrians.*® 

§  2760.    Owner  of  animal  running  at  large. 

In  one  case,  a  horse  in  a  stable  slipped  its  halter,  ran  out 
into  the  street,  and  stepped  into  a  hole  in  the  street  and  was 
injured.  It  was  held  by  the  Iowa  Supreme  Court  that  the 
municipal  duty  in  regard  to  the  safety  of  streets  applied  to 
**a  horse  not  a  trespasser,  but  which  has  escaped  momentarily 
from  the  control  of  its  owner,  and  which  accident  occurs 
while  the  animal  is  running  over  and  upon  a  public  street. ' '  ^^ 

§  2761.    Person  injured  in  front  of  own  premises. 

The  fact  that  one  is  injured  upon  a  defective  sidewalk  in 
front  of  the  premises  occupied  by  him  does  not  necessarily 
preclude  a  recovery  against  the  municipality.  Thus,  if  the 
occupant  is  a  mere  tenant,  and  the  defect  which  caused  the 
injury  was  not  due  to  any  of  his  acts,  he  may  recover.^^ 

A  lessee  may  recover  for  injuries  resulting  from  a  fall  on 
a  sidewalk  in  front  of  the  premises  which  he  occupies,  where 
no  duty  to  repair  rests  upon  him  and  he  himself  had  not 
erected  or  maintained  anything  which  might  cause  the  inju- 
ries complained  off.*^  A  fortiori,  a  sub-lessee  of  two  rooms 
^  a  house,  and  under  no  duty  to  repair  the  sidewalk,  may  re- 
cover.*^* 

§  2762.     Person  injured  while  violating  the  law. 

The  fact  that  the  injury  occurred  while  the  person  injured 
'^^as  violating  an  ordinance  does  not  preclude  a  recovery  un- 


48.   "The  law  does  not  require  that 
^    road  shall  be  absolutely  safe  for 
i^cycllng  purposes  any    more    than 
^^t  it  shall  be  absolutely  safe  for 
tier  methods  of  travel.    The  defect 
rhich   renders   municipalities   liable 
lust  be   such   as   would   make   the 
treet  or  highway  unsafe  for  the  use 
^^f  Tehicles  in  general.  ♦  ♦  ♦  The  au- 
^Jiorities  are  not  required  to  provide 
^  street  or  highway  equal  in  smooth- 
ness to  a  driving  or  racing  track  for 
Either    horses,    bicycles    or    automo- 
biles.    A  sharp  stone,  a  tack,  a  bit 
Of   glass,   or   coal    in   a   road    might 
t>ancture  a  bicycle  tire  or  cause  an 
injury  to  the  rider;  but  the  authorl- 
6  McQ.  20 


ties  are  not  ordinarily  liable  for  or 
required  to  insure  against  such  ac- 
cidents." Per  Justice  Carter  in  Mol- 
way  V.  Chicago.  239  111.  486,  88  N.  E. 
485. 

49.  Gagnier  v.  Fargo,  11  N.  D. 
73.  88  N.  W.  1030,  95  Am.  St.  Rep. 
705. 

50.  Nocks  V.  Whiting,  126  la.  405, 
102  N.  W.  109.  106  Am.  St.  Rep.  371. 

51.  Hendershott  v.  Grand  Rapids, 
142   Mich.   140,   105  N.   W.   140. 

52.  Avery  v.  Syracuse,  29  Hun 
(N.  Y.),  537. 

53.  Burt  v.  Boston,  122  Mass.  223, 
227. 
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less  injury  was  the  pEoximate  cause  of  the  violatioii,'^*  or,  as 
held  in  some  states,  "caused  or  contiibuted"  to  the  injuries 
complained  of.'"  Thus,  one  injured  by  a  defect  in  a  street 
but  who  was  driving  faster  than  allowed  by  ordmance  at  the 
time  of  the  accident,  cannot  recover.'^  But  the  fast  driving 
in  violation  of  an  ordinance  must  have,  at  least  in  some  de- 
gree, contributed  to  the  accident,  to  be  a  defense."  So  where 
an  ordinance  forbad  driving  on  sidewalks,  if  one  intention- 
ally drove  on  a  sidewalk  and  this  was  a  contributing  cause  of 
the  injury,  he  cannot  recover." 

§  2763.     Servants  of  third  persons  working  on  streets. 

The  duty  to  keep  streets  reasonably  safe  also  extends  to  a 
railroad  employee  necessarily  engaged  in  the  performance 
of  his  duties  upon  the  street.'* 

§  2764.     Necessity  for  special  damage — rights  of  abutters. 

It  seems  almost  unnecessary  to  state  that  one  cannot  sue 
to  recover  damages  for  injuries  from  a  defective  highway  un- 
less he  has  suffered  a  special  injury  not  such  as  shared  by  the 
public  generally.'"  No  recovery  can  be  had  where  the  injury 
IS  one  common  to  all  persons  traveling  on  the  road  and  those 
whose  property  abuts  thereon,  although  the  annoyance  and 
inconvenience  to  some  is  much  greater  than  to  others,  since 
it  is  not  sufficient  that  the  injury  be  different  in  degree  if  of 


64.  AtchlaoQ  t.  Actaeson,  9  Kan. 
App.  33,  57  Pac.  248. 

"It  la  asserted  by  Dlalntlft,  and  ad- 
mitted by   defendant,   that    plalntlB 


See  alBO  Mullen  v.  Owosso,  100 
Mich.  103,  58  N.  W.  663.  23  I*  R.  A- 
G93,  43  Am.   St.  ReD.   43S. 

58.    Arey     v.    Newton,    148    Maw. 
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the  same  kind.®^  So  abutting  owners  are  not  entitled  to  sue, 
as  such,  to  protect  their  rights,  since  there  is  no  liability  for 
consequential  injuries  to  persons  or  property,  not  resulting 
from  the  use  of  the  highway  for  travel,®^  unless  in  exceptional 
cases.*' 

Injury  to  the  business  of  an  abutter  may  be  a  special  in- 
jury, under  some  circumstances,  especially  where  the  wrong- 
doer is  a  private  person,®^  but  some  cases  hold  that  a  mu/nici- 
ptdity  is  not  liable  to  the  owner  or  occupier  of  property  front- 
ing on  a  street  for  the  loss  to  his  business  resulting  from  its 
neglect  to  keep  the  street  in  repair,  wherebv  travel  is,  to  some 
extent  at  least,  diverted.^    So,  in  West  Virginia,  it  is  held 


61.  See  9  1382,  ante,  vol.  3. 
''He,  and  he  only,  can  maintain  an 

action  for  a  defect  in  a  highway 
who  has  sustained  some  damage  pe- 
culiar to  himself,  his  trade  or  caU- 
Ing.  A  private  action  wiU  not  lie 
for  an  injury  caused  by  the  nonre- 
pair of  a  highway,  if  all  other  per- 
sons passing  suffer  in  the  same  kind, 
even  though  in  far  less  degree.  *  *  * 
Thus  the  mere  fact  that  one  is  de- 
layed by  an  obstruction,  and  is  ob- 
liged, in  common  with  every  one 
else  who  attempts  to  use  the  high- 
way, either  to  pursue  his  journey 
by  a  less  direct  road,  or  else  to  re- 
move the  obstruction  will  not  entitle 
him  to  maintain  an  action  for  dam- 
ages. And  although  an  obstruction 
in  a  highway  may  make  it  difficult, 
or  indeed  Impossible,  for  a  merchant 
to  deliver  goods  at  his  store,  or  for 
a  farmer  to  gather  his  crops,  or  for 
a  lahdlord  to  rent  his  houses,  yet  If 
the  whole  neierhborhood  suffer  dam- 
ages from  the  same  cause,  similar 
in  kind,  even  if  less  in  degree,  no 
damages  are  recoverable.  Upon  this 
principle,  no  one  can  recover  dam- 
ages for  being  deprived,  with  the 
rest  of  the  community,  for  the  use 
of  a  highway  by  its  total  obstruc- 
tion, as,  for  example,  by  a  great  fall 
of  snow."  2  Shear,  ft  Red.  Neg.,  9 
871. 

62.  Florence  v.  Woodruff  (Ala. 
1912),  69  So.  435. 

63.  "These  cases  are  authority  for 
the  rule  that  the  duty  of  a  city  in 
exercising  control  and  supervision 
over  its  streets  to  an  abutting  prop- 
erty owner  is  analogous  to  the  duty 
which  an  Individual  landowner  owes 
to  the  premises  of  his  neighbor.  This 
view  also  finds  support  in  other  juris- 


dictions where  the  question  has  been 
raised  and  we  find  nothing  in  our 
own  cases  to  the  contrary.  This  rule 
seems  to  be  sound,  and  we  see  no 
reason  why  it  should  not  be  followed. 
Under  this  rule,  the  city  in  the  case 
at  bar  would  only  be  liable  for  dam- 
ages to  an  abutting  owner  if  the 
facts  warranted  the  interference  that 
it  had  perjnitted  large  quantities  of 
inflammable  materials  to  be  placed 
in  the  street  in  such  close  proximity 
to  the  property  of  appellee  as  to 
amount  to  a  wilful,  or  wanton,  or 
negligent  disregard  of  the  rights  of 
such  abutting  owner.  The  city  would 
not  be  liable  to  the  adjoining  prop- 
erty owner  for  Iniuries  caused  by 
the  ordinary  use  of  the  street,  or  for 
damages  indirectly  resulting  from 
the  ordinary  and  usual  accumulation 
of  waste  materials  upon  the  street. 
To  permit  a  recovery  in  this  case,  it 
must  be  shown  that  the  accumula- 
tion of  inflammable  materials  were 
unusual,  extraordinary,  and  danger- 
ous, and  that  the  city  should  have 
anticipated  the  danger  to  the  prop- 
erty of  appellee  as  a  consequence  of 
a  fire  breaking  out  in  the  rubbish 
deposited  so  close  to  its  property." 
Charles  Eneu  Johnson  Co.  v.  Phila- 
delphia, 236  Pa.  510.  84  Atl.  1014. 

64.  §   1385,  ante,  vol.   3. 

65.  Gold  V.  Philadelphia,  115  Pa. 
184,  8  AU.   386. 

No  action  lies  to  recover  damages 
for  the  obstruction  of  a  highway, 
against  a  city  which  is  bound  to  keep 
It  in  repair,  by  an  individual  whose 
place  of  business  thereby  becomes 
more  difficult  to  reach,  his  business 
injured,  the  delivery  of  articles 
which  he  has  sold  and  the  gathering 
of   his   crops    more    expensive,    his 


Municipal  Corpoeations. 


it  it  person  wlio,  in  common  with  tiie  community,  suffers  in 
J  business  relations  by  reason  of  the  bad  condition  of  the 
reetK,  cannot  recover  damages  from  the  municipality  be- 
aisc  of  such  injury.""  And  in  Iowa,  it  is  held  there  can  be 
.1  rt'fovery  for  failure  to  keep  a  street  in  repair  which  re- 
ults  in  diverting  public  travel  from  a  ferry  owned  by  plain- 

iff;- 

There  must  be  a  special  damage  in  kind  and  not  merely  in 
imonnf,  and  hence  where  the  injury  is  the  wear  and  tear  in 
using  a  street  in  bad  condition,  no  recovery  can  be  had,  since 
all  ^vho  use  the  street  are  subject  to  the  same  kind  of  damage. 
Thus,  where  an  alley  was  paved  with  cobble  stones,  and  there- 
after an  abutter  turned  two  buildings  on  the  alley  into  a 
warehouse  and  at  once  commenced  what  was  wholly  unsuited 
to  cobble  stone,  ?.  c,  the  heavy  hauling  incident  to  warehoDS- 
injr,  whereupon  the  surface  gave  way  and  the  street  got  in 
liad  condition,  no  recovery  can  be  had  for  depreciation  in  the 
value  of  horses  and  truck  caused  by  the  condition  of  the 
street,'* 

As  to  whether  recovery  can  be  had  where  plaintiflF  most 
pursue  a  longer  and  less  direct  route,  as  the  result  of  obstruc- 
tions in  a  street,  the  decisions  are  somewhat  conflicting."' 

6,       PABTICri,AR   fONDITlON    AS    CAUSE    OF    INJURY. 

A,    In  General. 
§  2765.     Introductory. 

No  precise  statement  can  be  made  which  will  determine 
what  particular  condition  in  a  street  is  such  as  to  show  neg- 
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ligence  of  the  municipality  so  as  to  render  it  liable  for  inju- 
ries resulting  therefrom.  It  has  been  well  said  that  '  *  in  gen- 
eral the  question  whether  a  road  is  or  is  not  defective  must 
be  one  of  fact  and  not  of  law.  It  depends  on  a  great  variety 
of  circumstances,  which  it  is  impracticable  to  group  togetJier 
into  a  legal  proposition.  A  better  and  safe  condition  of  roads 
may  reasonably  be  expected  and  required  in  the  summer  than 
in  spring  or  winter,  in  popvlous  cities  than  in  unfrequented 
districts.  Much  may  depend  upon  the  means  at  command, 
upon  general  usage,  upon  the  question  whether  the  defect  is 
the  result  of  a  sudden  accident  or  has  been  long  neglected. ' '  ''^ 
And  it  may  be  added  that  it  is  of  some  importance  whether 
there  has  been  any  prior  accidents  resulting  from  the  same  de- 
fect^i 

The  cause  of  the  injury  may  be  a  defect  in  the  plan  of  con- 
structionj'^^  or  an  uneveness  in  the  street,*^^  or  unguarded  or 
defective  openings,^*  or  excavations, '^^  or  obstructions, '^^  or  a 
defective  condition  above  the  surface  of  the  street,*^^  or  a  con- 
dition outside  of  the  street  but  so  near  as  to  be  dangerous,''® 
or  the  defective  condition  of  a  sewer, '^^  or  a  water  pipe  along 

the  highway,**  or  a  pool  of  water ^^'^  or  a  culvert  across  a  high- 
way." 

Of  course,  a  municipality  is  not  responsible  for  particular 
defects  unless  it  had  actual  or  constructive  notice  of  the  de- 
Ucts,^^  and  this  applies  equally  well  to  ice  and  snow  on  the 
street.** 

§  2766.     Defects  in  plans. 

While  it  is  generally  held  that  there  is  no  municipal  liabil- 
ity for  defective  plans,  as  already  noticed  at  some  length,®** 


70.  Congdon  v.  Norwich,  37  Conn. 
414.  418. 

71.  See  S  2627.  ante. 

72.  §  2766,  post. 

73.  §  2779.  post. 

74.  §S  2769.  2780,  2788.  2793,  2795- 
2805,  post. 

75.  Id, 

76.  §§  2767.  2781,  2787,  post. 

77.  §§  2775-2778.  post. 

78.  §  2774.  post. 

79.  Chicago  v.  Seben,  165  111.  371, 
46  N.  E.  244,  56  Am.  St.  Rep.  245. 

9  2695,  ante. 

80.  Baker  v.  North  East  Borough, 
151  Pa.  234,  24  Atl.  1079. 

81.  Defect  may  consist  of  surface 
water  in  street.  Murphy  v.  Indian- 
apolis, 83  Ind.  76. 

Pool  of  hot  water  in  sag  hole  in 


street — liable.     Svendsen    v.    Alden, 
101  Minn.  158,  112  N.  W.  10. 

Pool  of  water  sufficiently  deep  to 
drown  child — liable.  Chicago  v.  Hes- 
ing,  83  111.  204.  25  Am.  Rep.  378; 
Omaha  v.  Richards,  49  Neb.  244,  68 
N.   W.   528. 

82.  Neidhardt  v.  Minneapolis,  112 
Minn.   149,   127   N.  W.   484. 

§  2703,  ante. 

83.  §§  2807-2818,  post. 

84.  §  2770,  post. 

85.  §  2633,  ante,  where  cases  in- 
volving defective  plans  for  streets, 
sidewalks,  etc.,  are  collected,  without 
regard  to  what  the  plan  was  for,  as 
Illustrating  the  general  rules  relat- 
ing to  liability   for  defective  plans. 

Sewers,  defects  in  plan,  §  2693, 
ante. 
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yet  this  generally  means  merely  that  there  is  no  liability  for 
errors  in  judgment.  The  duty  to  exercise  ordinary  care  to 
keep  the  streets  In  a  safe  condition  includes,  according  to  the 
weight  of  authority,  the  duty  to  use  care  in  making  the  plana 
therefor,  so  that  if  a  street  is  in  fact  unsafe  the  municipality 
may  be  liable  even  though  its  only  negligence  was  in  regard  to 
the  construction  plans.*' 

Under  this  rule,  in  bnilding  sidewalks  and  approaches 
thereto,  municipalities  must  take  into  consideration  climatic 
conditions,"'^  and  if  the  walk  is  on  an  incline  so  that  it  can  be 
anticipated  that  persons  will  slip  thereon  because  of  water, 
snow,  or  ice,  the  municipality  may  be  liable  although  the  walk 
would  be  perfectly  safe  in  the  absence  of  snow  or  freezing.*' 
For  instance,  if  an  approach  from  a  sidewalk  to  a  crosswalk 
is  on  a  considerable  incline,  in  a  country  where  there  is  mnch 
frost  and  snow,  and  such  a  walk  wiU  necessarily  be  danger- 
ous when  covered  by  smooth' snow  or  ice,  the  municipality 
will  be  held  liable  to  persons  injured  by  slipping  thereon, 


86.     1  2633,  ante. 

"But  as  the  further  and  Impera- 
tive duty  rests  on  the  corporation  to 
protect    Its    streets    and    sidewalks 

from  dangerous  nuisances  and  oh- 
structlona,  and  to  keep  them  In  a 
reasonably  safe  condition  (or  use  by 
the  public,  by  day  and  by  night,  it 
would  be  an  absurd  contradiction  to 
say  that  it  might  determine  upon  a 
plan  for  the  Improvement  of  Its 
streets,  which  would  expose  the  pub- 
lic to  perils  and  dangera  of  life  and 


dangerous  that  a  court  upon  the  tacta 
can  say,  as  a  matter  of  taw,  tliat  It 
was  dangerous  and  unsafe,  •  *  •  the 
city  should  be  held  liable."  Oonld 
V.  Topeka,  32  Kan.  4S6,  493,  4  Pac 
822,   49   Am.  Rep.  496. 

The  Supreme  Court  of  Michigan 
baa  held  that  a  township  can  not 
construct  an  unsafe  and  daagerona 
road — one  not  aafe  and  conrenI«ot 
for  public  t ravel ^and  shield  Itself 
behind  Its  legislative  power  to  adopt 

plan   and   method   of  buildlnK  I     ' 
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where  there  are  no  cleats  or  boards  nailed  across  the  ap- 
proach.®* So  the  mere  fact  that  the  material  of  which  a  part 
of  a  sidewalk  is  constructed  is  so  slippery  as  to  be  dangerous 
may  render  the  municipality  liable  to  one  slipping  thereon,*^ 
but  only,  it  seems,  where  the  plan  is  inherently  dangerous.®^ 

§  2767.     Obstructions. 

Obstructions  in  a  street,  where  dangerous  and  resulting  in 
injury,  make  the  municipality  liable,  whether  the  obstruction 
be  on  the  driveway ,*^2  ^y^^  sidewalk,®*  or  crosswalks.®*  Ob- 
structions are  defects  for  which  a  recovery  may  be  had,®*  ex- 
cept where  the  obstruction  was  authorized  by  the  legisla- 
ture.^ In  other  words,  defects  in  a  street,  to  be  actionable, 
need  not  be  structural  but  may  consist  of  obstructions  put 
there  by  the  municipality  or  by  third  persons.®^     However, 


89.  Smith  Y.  Tankton,  23  S.  D. 
352,  121   N.   W.   848. 

90.  "If  a  walk  is  constucted  of 
materiai  so  smooth  and  hard  that 
travelers  shod  in  the  ordinary  way 
are  defeated  or  obstructed  in  their 
attempts  to  pass  over  it,  by  Inability 
to  get  the  hold  upon  it  with  their 
feet,  which  is  necessary  to  their 
walking  forward,  or  the  want  of 
which  causes  them  to  lose  their  bal- 
ance and  fall,  such  walk  can  not  be 
said,  as  matter  of  law,  to  be  safe 
and  convenient.  And  if  a  sidewalk, 
the  chief  part  of  which  is  in  proper 
condition  for  travel,  a  small  part  of 
the  surface  is  constructed  of  material 
different  from  the  remainder,  and  so 
smooth  and  slippery  that  a  foot  trav- 
(Aer,  stepping  suddenly  upon  it  from 
the  portion  otherwise  constructed, 
necessarily  or  probably  slips  and  is 
likely  to  fall,  it  can  not  be  said,  as 
a  matter  of  law,  that  such  walk  is 
not  defective."  Cromarty  v.  Boston, 
127  Mass.  329,  34  Am.  Rep.  381. 

Contra.  Construction  of  sidewalks 
with  surface  as  smooth  as  glass,  by 
municipality,  is  a  Judicial  act  and 
no  liability  attaches  to  municipal  cor- 
poraton  for  injuries  caused  by  one 
falling  thereon.  Austin  v.  Dunkirk, 
124  N.  Y.  S.  248.  140  App.  Div.  44. 
This  rule  seems  unreasonable. 

91.  The  material  of  which  cov- 
erings for  catch  basins  shall  be 
made,  like  the  construction  of  street 
crossings,  sidewalks,  etc.,  is  a  matter 
left  to  the  sound  discretion  of  the 
municipal  authorities,  and  when  they 
adopt  a  plan  for  the  construction  of 


catch  basins  and  the  coverings  there- 
of, which  is  not  inherently  danger- 
ous, and  maintain  them  in  a  reason- 
ably safe  condition  for  travel,  they 
have  discharged  their  duty  to  the 
traveling  public.  McCourt  v.  Cov- 
ington, 143  Ky.  484,  136  S.  W.  910. 

92.  S    2781,  post. 

93.  §   2787,   post. 

94.  S   2791,   post. 

95.  Chicago  City  R.  Co.  v.  Ken- 
yon,  137  111.  App.  126;  Wallace  v. 
New  Haven,  82  Conn.  527,  74  Atl. 
886. 

Maine.  "Defects,"  as  used  In 
statute,  includes  obstructions  placed 
on  or  over  the  streets.  Davis  v. 
Bangor,  42  Me.  522.  But  a  team 
temporarily  standing  in  a  street  at- 
tached to  a  wagon  with  trees  therein 
for  sale,  is  not  a  "defect  or  want 
of  repair"  for  which  the  municipal- 
ity may  be  liable.  Davis  v.  Bangor, 
42   Me.   522. 

That  Michigan  statute  does  not 
cover  obstructions,  see  McArthur  v. 
Saginaw.  58  Mich.  357,  25  N.  W.  313, 
55  Am.  Rep.  687  (Chief  Justice  Morse 
dissenting  on  this  ground  in  a  sep- 
arate opinion). 

96.  Bedford  v.  Coggeshall,  19  R. 
I.  313,  36  Atl.  89;  Cushing  v.  Boston, 
122   Mass.    173. 

Doorsteps  not  projecting  more 
than  the  distance  allowed  by  statute 
— not  liable.  Cushing  v.  Boston,  128 
Mass.   330,  35  Am.  Rep.   383. 

Power  of  legislature  to  permit 
encroachments,  8  1310,  ante.  vol.  3. 

97.  Oriffln  v.  Boston,  182  Mass. 
409,  65  N.  E.  811. 
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structural  defects,  where  constituting  obstructions,  are  ac- 
tionable."" Moreover,  an  obstruction  in  a  street,  where  an 
actionable  wrong  cannot  be  rendered  lawful  by  lapse  of  time, 
however  great.** 

But  every  obstruction,  however  slight,  even  though  result- 
ing in  injury,  does  not  make  the  municipality  liable.  The  ob- 
struction must  be  a  dangerous  one,  and  the  danger  such  as 
ought  to  be  anticipated.  The  right  to  recover  because  of 
obstructions  depends  on  many  things,  such  as  their  extent, 
the  time  the  obstruction  lias  existed,  the  presence  or  absence 
of  guards  and  lights,  etc.  Some  obstructions,  within  reason 
and  more  or  less  temporary,  are  not  unlawful  and  do  not 
make  the  municipality  liable  where  injury  results  therefrom, 
to  one  using  the  streets.  This  has  been  well  stated  in  a  re~ 
cent  case,  as  follows:  "While  it  is  the  general  role  that  a 
city  is  under  a  <luty  to  keep  the  streets  and  public  ways  ac- 
cessible for  travel  and  free  from  obstructions  that  might  - 
cause  injury,  this  general  rule  is  not  without  exceptions.  In 
the  safe,  convenient,  and  orderly  conduct  of  its  affairs,  every 
city  frequently  finds  it  necessary  to  obstruct,  or  to  permit 
others  to  obstruct,  its  streets  and  public  ways,  and  to  make 
them  unfit  and  dangerous  for  use,  and  to  partially  or  com- 
pletely close  parts  of  them  to  public  travel.  Frequent  and 
daily  illustrations  of  this  are  seen  when  streets  and  other  pub- 
lic improvements  are  being  constructed  or  reconstructed,  and 
when  buildings  abutting  on  streets  are  being  erected  or  re- 
paired. But  no  one  would  contend  that  the  city  was  liable 
for   thus   teni|inriii'iiy   <'lnsin;^f   or   nii^timtinp:.   nr    pennittiug 
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been  stated  in  a  preceding  volume,  that  certain  useful,  and 
more  or  less  necessary,  articles,  properly  constructed  and 
located  in  the  street,  are  not  unlawful,  as  between  the  per- 
son responsible  for  their  construction  and  the  municipality; 
and  this  includes  hitching  posts  and  stepping  stones,^  tempo- 
rary obstructions  such  as  building  materials  while  construct- 
ing a  building ;  ^  and  temporary  obstructions  resulting  from 
loading  and  unloading  goods  from  wagons.^     It  is  also  true 
that  such  things,  lawfully  in  the  street,  where  properly  con- 
structed and  guarded  (if  necessary)  are  not  such  obstructions 
as  will  render  the  municipality  liable  to  third  persons  in- 
jured thereby. 

It  is  no  defense,  however,  to  an  action  to  recover  damages 
for  injuries  resulting  from  obstructions,  that  the  obstruction 
was  necessarjfj^  or  that  no  cause  of  action  exists  against  the 
person  causing  the  obstruction.^ 

§  2768.     Same— obstructions  between  driveway  and  sidewalk. 

Between  the  driveway  and  the  sidewalk,  are  found,  in  many 
streets,  various  objects  which  are  more  or  less  obstructions 
but  because  they  interfere  little  if  any  with  public  travel  it  is 
generally  held  that  persons  injured  by  colliding  therewith 
cannot  ordinarily  recover  from  the  municipality.^    Included 


and  those  who  exercise  the  right 
must  so  conduct  themselves  as  to 
dlBcommode  others  as  little  as  is 
reasonably  practicable,  and  remove 
the  obstruction  of  impediment  with- 
in a  reasonable  time,  having  regard 
to  the  necessities  and  circumstances 
of  the  case;  and  when  they  have 
done  this  the  law  holds  them  harm- 
less. *  *  *  It  is,  however,  a  safe  and 
reasonable  rule  to  declare  that  so 
long  as  the  alleged  obstruction  is 
temporary  and  reasonable  in  its 
character,  and  is  intended  for  the 
public  safety  and  convenience,  it  is 
no  cause  of  complaint." 

2.  S  1358,  ante,  vol.  3. 

3.  S  1340,  ante,  vol.  3. 

4.  S   1339,  ante,  vol.  3. 
Further  as  to  obstruction,  see  S§ 

924-926.  ante,  vol.  3. 

6.  'It  is  not  sufficient,  however, 
that  an  obstruction  is  necessary  with 
reference  to  the  business  for  which 
it  was  erected  and  maintained.  It 
must  also  be  reasonable  with  refer- 
ence to  the  rights  of  the  public, 
which  should  not  be  sacrificed  or 
disregarded.  The  fact  that  these 
timbers  were  necessary  and  serving 


a  useful  purpose  did  not  justify  the 
defendant  in  maintaining  them  in 
such  a  condition  as  to  render  the 
highway  defective  and  unsafe."  Wal- 
lace V.  New  Haven,  82  Conn.  527,  74 
Atl.    886. 

6.  Hall  V.  St.  Joseph,  163  Mo.  App. 
214,    146    S.    W.    458. 

7.  "Not  all  parts  of  all  streets  are 
needed  for  public  passage,  and  it  is 
customary  and  lawful  for  cities  to 
improve  certain  oarts  of  the  streets 
for  the  use  of  vehicles,  certain  parts 
for  foot  passengers,  and  to  permit 
other  parts  of  some  streets  not  re- 
quired for  these  uses  to  be  occupied 
by  trees,  hitching  posts,  hydrants, 
flower  beds,  stepoine  stones,  poles 
for  telephone  or  telegraph  wires,  or 
wires  for  the  transmission  of  elec- 
tricity for  light  or  power.  Such 
obstructions  do  not  constitute  a  vio- 
lation of  the  duty  of  the  city  toward 
the  public  if  the  street  still  remains 
reasonably  safe  for  those  using  it  in 
vehicles  or  on  foot  and  exercising 
ordinary  care.  But  the  question 
arises  in  each  case  whether  the  ob- 
struction is  of  such  a  character  that 
the  passenger  using  the  street  or  the 
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within  the  eiass  of  objects  are  shade  trees,^  grass  plats^ 
proper  barriers  to  prevent  travel  on  grass  and  flower- 
plats,"*  hitching  posts,  stepping  stones,  hydrants,  poles  foc- 


al de  walk  In  the  ordinary  way  and 
UBing  ordinary  care  for  his  own 
satety  ia  eipoaed  to  an  unnecessary 
and  unreasonable  risk.  This  la  usu- 
ally a  question  of  fact,  but  It  may 
become  a  question  of  law  where  the 
obstruction  Is  of  such  a  character 
that  reasonable  minds  can  not  dlfter 
about  It"  Brenuen  v.  Streator,  2E6 
111.  «6S,  100  N.  B.  Zb6. 
{  2746,  ante. 

8.  See  next  note. 

9.  "Qrau  plat*  are  ornaments, 
and  shade  trees  along  the  sidewalk 
give  protection  from  the  heat  In 
summer.  While  they  may  be  ob- 
structions, yet,  when  ample  width 
Is  left  to  answer  tbe  demands  of 
travel,  they  are  such  obetructlonB 
as  serve  a  uaeful  purpose,  and  are 
not  inconslatent  with  the  object  for 
which  Btreets  are  made  and  main- 
tained. Like  a  fence,  a  hydrant,  a 
hitching  post,  telephone  or  telegraph 
poles,  they  are  lawful  obstructions." 
Teague  v.  Bloom  Ington,  40  Ind.  A  pp. 
GS.   SI   N.   E.   103. 

10.  Barriers  around  parking — 
Not  actionable  obstruction  unlen 
danegrous.  "Where  a  street  Is  suf- 
filcently  wide  that  enough  will  re- 
main UQobatructed  to  meet  the  needs 
of  public  travel,  a  municipality  may 
maintain,  or  permit  to  be  maintain- 
ed, park  strips  between  tbe  curbing 
and   [he   imvod   strci-t   and    Mif   p.^v■^- 


malntalned,  a  fence,  wire,  or  otbec~ 
barrier  around  such  park  strip  Iih. 
such  condition  as  to  become  danger — 
ous  to  life,  or  the  safety,  of  any- 
traveler  who  undertakes  to  pass  over— 
the  same,  and,  if  a  pedestrian  In  Uies- 
exerclse  of  due  care  ^r  his  owik. 
safety  Is  Injured  br  reason  of  th^ 
dangerous  or  defective  condition  oC 
the  barrier,  the  municipality  ta  lia — 
ble  m  damages  for  such  injnrr  If  It=. 
be  shown  that  It  knew,  or  In  Uie  ^ — 
erclse  of  ordinary  care  alionld  havee 
known,  the  dangerous  conditloik^ 
thereof."  BarnesvUle  v.  Ward,  %S- 
Ohio  1,  96  N.  B.  937. 

"The   Tight   of    a   municipality  t(^ 
determine    within   reasonable  limits 
what  part  of  a  street  In  a  residence 
district  shall  be  set  apart  for  the  road — 
way  for  travel  of  all  kinds,  what  part. 
for  sidewalks  for  the  escluslve  ra» 
of   pedestrians,    and    what    part    (Oi- 
l>oulevardB    with    grass,    trees,    and 
flowers  planted  thereon,  la  now  un- 
doubted.    There  are  adjudged  cases, 
decided  in  the  early  history  of  mu- 
nicipalities, when  the  stem  taste  and 
asceticism  of  the  times  could  see  no 
other  use  for  a  public  street  except 
as  a  means  of  getting  from  one  place 
to  another,  which  are  not  In  harmony 
with  the  rule  we  have  stated.     But 
In  this  state  streets  are  laid  out  or 
dedicated   for   many   purposes  other 
"    public 
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electric  wires,  etc.  However,  if  a  wire  is  stretched  across  or 
around  the  grass  plat  to  keep  persons  from  walking  thereon, 
it  must  be  of  such  size  and  so  strung  as  not  to  be  danger- 
ous to  passersby.^^ 

§  2769.     Openings,  excavations,  holes  and  the  like. 

A  hole  in  a  street  may  be  the  result  of  wear  and  tear,  of 
an  excavation  more  or  less  uncompleted,  of  filling  in  a  part 
of  the  street,  of  the  natural  contour  of  the  street,  or  of  per- 
manent excavations  leading  to  basements  of  buildings.^^    So 
it  may  be  one  constructed  for  use,  with  a  cover,  such  as  coal 
holes,  trap  doors,  and  the  like.    A  municipality  may  make 
openings  and  excavations  in  streets,  ^^  and  abutters  also  gen- 
erally have  certain  more  or  less  limited  rights  in  the  land 
underneath  streets.^*    Generally,  if  a  traveler  is  injured  by 
fttUing  in  an  opening  or  excavation  or  the  like,  it  is  not  the 
existence  of  the  hole  that  is  the  gist  of  the  right  to  recover 
^janages  but  instead  the  failure  to  guard  properly  the  hole, 
furthermore,  a  municipality  is  not  liable  where  an  opening 
^J  excavation  is  so  guarded  as  to  be  safe  under  all  ordinary 
Circumstances,  as  to  travelers,  and  hence   is   not   liable   for 
^me  unforeseen  injury  resulting  from  some  fortuitous  cir- 
^mnstance,  which  could  not  in  the  ordinary  course  of  events 
V>e  expected  or  anticipated  as  likely  to  occur.  ^*^    The  fact  that 
the  excavation  was  made  by  a  third  person  is  immaterial,^® 
provided  the  municipality  knew  or  should  have  known  of  the 
danger,  and  liability   ordinariljr  cannot   be    evaded    on    the 
ground  that  the  municipality  licensed  the  excavation  by  a 


Intended  for  the  purposes  of  travel, 
it  logically  follows  that  the  munic- 
ipality is  not  hound  to  use  due  care 
to  keep  such  portion  of  the  street 
free   from   all   obvious    obstructions 
which  are  necessarily  incident  to  its 
U9e  OB  a   boulevard,   although   they 
may  endanger  the  safety  of  travel- 
en  thereon,  even  conceding,  without 
80    deciding,    that   a   pedestrian,    in 
the  absence  of  a  law  or  ordinance 
prohibiting  it,  has  the  technical  legal 
right  to  travel  wherever  he  pleases 
In   the  street.     While   this   is   true, 
yet   the   municipality   has   no   right 
to  maintain,  or  permit  others  to  do 
so,  on  its  boulevards,  and  especially 
on  those  at  the  street  corners,  any- 
thing   in  the  nature  of  a  dangerous 
pitfall  or  trap,  or  snare,  or  like  ob- 
struction,    whereby     the     traveler, 
yielding  to  the  impulse  of  the  aver- 
age person  to  cut  across  the  comer 
^ben  ii)  a  hurry,  ma^  be  injure^/' 


McDonald  v.  St.  Paul,  82  Minn.  308, 
84  N.  W.  1022. 

11.  Liable  for  stretching  small 
dark  wire  on  stakes  about  a  foot 
from  the  ground,  to  protect  grass 
plat  along  sidewalk.  Paducah  v. 
Simmons,  144  Ky.  640,  139  S.  W. 
851. 

But  where  a  municipality  provided 
for  a  grass  plat  for  the  planting  of 
trees  along  the  sidewalk  and  adja- 
cent to  the  street,  and  an  abutter 
stretched  a  wire  to  prevent  pedes- 
trians passing  over  the  grass  plat, 
and  the  place  was  well  lit,  one  trip- 
ping on  such  wire  can  not  recover. 
Teague  v.  Bloomington,  40  Ind.  App. 
68,   81   N.   E.  103. 

12.  Compare,  §  1343,  ante,  vol.  3. 

13.  §   1314,  ante.  vol.  3. 

14.  §f   1343-1348,  ante,  vol.   3. 

15.  Smith  V.  Leavenworth,  15 
Kan.  81,  86. 

16.  S   2750,   ante. 
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third  person."  Openings  in  the  driveway,'"  sidewalks,"  *>^ 
crosswalks,*"  are  hereafter  considered  more  in  detail,  th^5 
bein^  classified  according  to  the  place  in  the  street  where  tfc*-' 
opening  was. 

§  2770.     Snow  and  ice. 

In  northern  states,  and  wherever  there  is  snow  and  free^ 
ing  weather,  many  persons  are  injured  by  slipping  on  th,^ 
ice  or  snow  either  on  the  sidewalk,  the  driveway  or  a  crosa- 
walk.    In  determining  the  liability  of  the  municipality,  it  is 
generally  important  to  distinguish  according  to  the  place  of 
the  injury,  i.  e.,  as  to  whether  it  was  on  the  driveway,"  the 
sidewalk,"  or  a  crosswalk,-"  and  therefore  the  decisions  have 
been  so  classified  and  will  be  found  collected  in  other  sec- 
tions of  this  work.     At  the  same  time,  certain  general  prin- 
ciples govern  all  ice  and  snow  injuries,  and  in  some  states  the 
matter  is  regulated  by  statute,  at  least  to  some  extent,  with- 
out regard  to  the  precise  place  of  the  accident.     Thus,  in 
MassacJnisetfs,  it  is  provided  by  statute  that  municipalitiefi 
shall  not  be  liable  for  injuries  sustained  npon  a  highway  "by 
reason  of  snow  or  ice  thereon,  if  the  place  at  which  the  in- 
jury or  damage  was  sustained  was  at  tlie  time  of  the  accident 
otherwise  reasonably  safe  and  oonvenient  for  travelers."" 
It  is  held   thereunder  that  it   is  entirely   immaterial  wliat 
agencies  intervened  to  produce  the  condition  in  which  the 
snow  and  ice  was  found  at  the  time  of  the  accident ;  and  the 
court  has  gone  so  far,  in  liberally  construing  the  statute,  as 
to  hold  that  no  recovery  can  be  had  where  a  horse  is  fright- 
ened by  two  large  piles  of  snow  on  the  street,  one  built  to 
represent  an  Ksquimo  house  and  the  other  to  represent  a 
fort.*'*    So  it  has  been  hold  that  an  artificial  opening  for  the 
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been  stated  that  *  *  whenever  ice  or  snow  is  the  sole  proximate 
cause  of  the  accident,  there  shall  be  no  liability,  but  where 
at  the  time  of  the  accident  there  is  any  other  defect  to  which 
as  a  proximate  cause  the  accident  is  in  part  attributable, 
there  may  be  a  liability  notwithstanding  the  fact  that  it  may 
also  be  attributable  in  part  to  the  ice  or  snow. ' '  ^7 
,  So  in  Rhode  Island  there  is  a  statute  exempting  municipal- 
ities from  liability  for  injuries  caused  by  snow  or  ice  unless 
iiotiee  in  writing  of  the  particular  obstruction  shall  have  been 
f?iven  to  the  surveyor  of  highways  twenty-four  hours  before 
ttie  injury  .28 

In  Wisconsin,  a  statute  at  one  time  provided  that  no  action 
based  on  the  negligent  accumulation  of  ice  or  snow  upon  a 
street  shall  be  maintained  unless  it  has  existed  for  three 
ireeks.2® 

Time  to  remove  snow  and  ice.  If  ice  and  snow  is  on  the 
street  in  such  quantities  or  shape  as  to  constitute  a  danger- 
ous obstruction  for  which  the  municipality  would  be  liable, 
whether  on  the  driveway,  sidewalk  or  crosswalk,  no  liability 
exists  unless  a  reasonable  time  to  remove  the  snow  or  ice  has 
elapsed  since  actual  or  constructive  notice  thereof.^^  In 
considering  what  is  a  reasonable  time,  the  fact  that  the  duty 
is  imposed  by  the  municipality  upon  abutters  may  be  con- 
sidered, in  which  case  the  municipality  may  await  the  action 
of  the  abutter  for  a  reasonable  period.^  ^     If  an  ordinance 


27.  Newton     v.     Worcester,     174 
181,  54  N.  E.  521,  followed  in 

Ballej  y.  Cambridge,  174  Mass.  188, 
54  N.  E.  523. 

28.  McClOBkey  v.  Moies,  19  R.  I. 
297,  33  AU.  225;  Allen  y.  Cook,  21 
R.    I.   525,  45  Atl.   148. 

Rhode  Island  statute  as  to  glv- 
tng  notice  of  particular  obstruction 
applies  to  snow  and  ice  produced 
bj  artificial  causes  as  well  as  to 
those  produced  by  natural  causes. 
Wlnsor  V.  Tripp.  12  R.  I.  454. 

29.  Mueller  v.  Milwaukee,  110 
Wis.  623,  86  N.  W.  162. 

30.  Landolt  v.  Norwich,  37  Conn. 
615;  Harrington  v.  Buffalo,  121  N. 
Y.  147.  24  N.  E.  186,  rev'g  2  N.  Y.  S. 
333,  60  Hun.  601;  Owen  v.  New  York, 
126  N.  Y.  S.  38.  141  App.  Div.  217; 
Brennan  v.  New  York,  114  N.  Y.  S. 
578.  130  App.  Dlv.  267,  aff'd  without 
opinion  in  197  N.  Y.  544,  91  N.  E. 
1110;  Smith  v.  Chicago,  38  Fed.  388. 

Reasonable  time  to  remove. 
Where,  in  New  York  City,  scarcely 
twenty-four  hours  had  elapsed  since 
an  eight  inch  fall  of  snow,  and  dur- 


ing a  rain  the  next  day  the  tempera- 
ture dropped  below  the  freezing  point 
and  so  continued  until  after  the  ac- 
cident, a  reasonable  time  to  remove 
the  snow  and  ice  had  not  elapsed. 
Schneider  v.  New  York,  128  N.  Y.  S. 
45,   143  App.   Div.   216. 

Municipality  is  not  liable  where 
the  cause  of  the  accident  was  a 
sudden  freeze  the  night  before  the 
accident  at  noon  the  neiCt  day.  Von- 
key  V.  St.  Louis,  219  Mo.  37,  43,  117 
S.  W.  733. 

Forty  eight  hours.  Failure  to  re- 
move snow  from  a  sidewalk  within 
forty-eight  hours  after  it  ceases  to 
fall  has  been  held  not  negligence 
O'Connor  v.  New  York,  16  Daly  (N. 
Y.),  58,  8  N.  Y.  S.  530. 

The  number  of  miles  of  sidewalk 
in  the  municipality  has  some  bear- 
ing on  the  question  of  what  is  a 
reasonable  time  to  remove  snow  and 
ice.  Crawford  v.  New  York,  74  N. 
Y.  S.  261.  68  App.  Div.  107. 

31.  Taylor  v.  Yonkers,  105  N.  Y. 
202,  11  N.  E.  642,  59  Am.  Rep.  492. 
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requires  all  snow  and  ice  to  be  removed  from  sidewalks  with- 
in four  hours  after  falling,  it  has  been  held  that  a  neglect  of 
that  duty  is  actionable,  where  resulting  in  injury  to  an  in^- 
vidnal." 

§  2771.    Moving  objects. 

"An  illegal  use  of  a  liighway  by  men,  animals,  vehicles,  en- 
gines, or  any  other  object,  wMle  movable  and  actually  being 
moved  by  human  will  and  direction,  and  neither  fixed  to,  nor 
resting  on,  nor  remaining  in  one  position  within  the  traveled 
part  of  the  highway,  is  not  a  defect  or  want  of  repair  for 
which  the  municipality  is  liable." ''  No  recovery  can  be  had, 
on  the  theory  of  defective  streets  or  other  theory,  for  inju- 
ries from  dogs^*  or  other  domestic  animals"  running  at 


32.  O'Hara  v.  Brooklyn.  «S  N.  Y. 
S.  210,  57  App.  Dlv.  176. 

33.  Barber  V.  Rozbury.  11  Allen 
(MasB.).  3IS. 

"The  condition  ol  the  Btreet  or 
walk,  however,  Is  one  thlnK,  and  the 
manner  of  ite  use  bj  the  public  is 
quite  a  difterent  thing.  For  Its  safe 
condition  the  city  is  reeponelble,  but 
for  its  uDlawful  and  Improper  use  it 
Is  not  •  •  •  The  government  does 
not  guarantee  Ita  citizens  against 
all  casualties  Incident  to  humanity, 
and  can  not  be  called  upon  to  com- 
pensate, by  way  of  damages.  Us  In- 
ability to  protect  against  such  ac- 
cidents and  misfortune."  Jones  v. 
Williamsburg,  97  Va.  722,  34  S.   E. 


for  Injuries  occasioned  by  unlawfnl 
or  Improper  use  of  Its  streets,  and 
not  from  any  defect  In  their  condi- 
tion, has  been  applied  in  varions 
kinds  of  cases,  such  as  coasting, 
bicycle  Tiding,  animals  running  at 
large,  t}xe  use  of  fireworks,  and  fast 
driving.  Goodwin  t.  Reldsville  (N. 
C.   1912),   76   S.   E.   232. 

34.  "The  duty  Imposed  by  the  or- 
dinance upon  tlie  marshal  and  police 
officers  to  take  up  or  kill  vlcioua  dogs 
found  running  at  large  In  the  streets 
was  imposed  under  the  goTemmental 
powerB  of  the  town,  and  not  In  its 
private  capacity.  This  being  bo,  It 
is  not  liable  for  the  failure  of  its 
officers    to    enforce    the     ordinance. 
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large;  runaway  horses;^®  bicycles;*'^  baseball  thrown  by 
boys  playing  in  the  street;  ^®  horse  racing  on  a  street;  ^®  per- 
son falling  against  a  pedestrian/^  But  where  a  municipality 
permitted  a  wire  to  be  strung  across  a  street  for  a  "slide  for 
Ufe"  exhibition  on  the  Fourth  of  July,  and  while  the  per- 
foimer  was  sliding  down  the  wire  he  fell  to  the  sidewalk, 
striking  and  injuring  one  on  the  sidewalk,  it  was  held  that  the 
municipality  was  liable,  but  on  the  theory  that  the  wire 
stretched  across  the  street  was  the  proximate  cause  of  the 
injury,  and  that  it  was  a  defective  condition  in  the  street.*^ 
The  fact  that  the  municipality  takes  no  steps  to  prevent 
the  firing  of  a  cannon  on  a  public  street  does  not  render  it 
liable  to  one  injured  thereby;*^  nor  does  the  failure  to  pre- 
vent a  bear  show  in  a  street.*^  Likewise,  a  municipality  is 
not  liable  for  injuries  resulting  from  not  preventing  coast- 
ing on  a  public  street,*'*  and  this  is  equally  true  in  those 


burgh,  81  Md.  54,  31  Atl.  703,  27 
Lu  R.  A.  728,  48  Am.  St  Rep.  479; 
KeUey  v.  Milwaukee,  18  Wis.  83. 

36.  Ritger  v.  Milwaukee,  99  Wis. 
IdO,  74  N.  W.  815. 

37.  Custer  v.  New  Philadelphia, 
20  Ohio  Clr.  Ct  Rep.  177;  Bryant  v. 
Orangeburg,  70  S.  C.  137,  49  S.  E. 
299;  Jones  v.  Williamsburg,  97  Va. 
722.  34   S.   E.   883,  47  K  R.  A.   294. 

Bicycles.  Assent  to,  without  ex- 
pressly authorizing,  the  riding  of 
bicycles  upon  sidewalks,  does  not 
render  the  municipality  liable  to 
pedestrians  Injured  thereby.  Howard 
V.  Brooklyn,  51  N.  Y.  S.  1058,  30 
App.    DIv.    217. 

38.  Municipality  is  not  liable  for 
Injuries  resulting  to  a  traveler  on  a 
street  from  not  preventing  boys  from 
playing  baseball  on  the  streets.  Good- 
win V.  Reidsville  (N.  C.  1912),  76 
8.  E.  232,  holding  it  immaterial 
whether  claim  founded  upon  failure 
to  enact  an  ordinance  prohibiting 
baseball  on  the  streets,  or  upon  the 
faUure  to  enforce  such  an  ordinance. 

39.  McCarthy  v.  Munising,  136 
Mich.  622.  99  N.  W.  865. 

Horse  race  upon  a  street  of  a  city 
l8  not  a  defect  or  want  of  repair 
or  a  dangerous  condition  for  which 
the  municipality  is  liable  to  one 
struck  by  one  of  the  horses  in  the 
race.  Marth  v.  Kingfisher,  22  Okla. 
602.  98  Pac.  436,  18  L.  R.  A.  (N.  S.) 
1238. 

40.  Brennan  v.  St.  Louis,  92  Mo. 
482.   2  S.  W.  481. 

41.  Wheeler  v.  Pt  Dodge,  131  la. 


566,  108  N.  W.  1057,  9  L.  R.  A.  (N.  S.) 
146. 

42.  Arms  v.  KnoxviUe,  32  111.  App. 
604;  Robinson  v.  Greenville,  42  Ohio 
St.  625,  51  Am.  Rep.  857;  Norristown 
V.  Fitzpatrick,  94  Pa.  121,  39  Am. 
Rep.  771;  O'Rourke  v.  Sioux  Falls, 
4  S.  D.  97,  54  N.  W.  1044,  19  L.  R.  A. 
789,  46  Am.   St   Rep.   760. 

43.  LitUe  v.  Madison,  49  Wis.  605, 
6  N.  W.  249,  35  Am.  Rep.  793. 

44.  Delaware,  Wilmington  v.  Van- 
degrift,  1  Marv.  (Del.)  5,  29  AU. 
1047,  25  L.  R.  A.  538,  65  Am.  St.  Rep. 
256. 

Indiana,  Lafayette  v.  Rose,  88  Ind. 
471;  Faulkner  v.  Aurora,  85  Ind.  130, 
44  Am.  Rep.  1. 

Kentucky.  Dudley  v.  Flemings- 
burg,  115  Ky.  5,  24  Ky.  L.  Rep.  1804, 
72  S.  W.  327,  60  L.  R.  A.  575,  103 
Am.  St.  Rep.  253. 

Maryland,  Altwater  v.  Baltimore, 
31  Md.  462. 

New  York.  Toomey  v.  Albany,  14 
N.  Y.  S.  572,  60  Hun,  580. 

Pennsylvania,  Brumbaugh  v.  Bed- 
ford, 23  Pittsb.  Leg.  J.   (N.  S.)    462. 

Contra,  Taylor  v.  Cumberland,  64 
Md.  68,  20  Atl.  1027,  54  Am.  Rep. 
759. 

Coasting.  Not  liable  although  city 
gave  express  permission  for  use  of 
certain  street  for  coasting,  on  the 
theory  that  coasting  upon  a  public 
highway  is  not  necessarily  a  nui- 
sance. Burford  v.  Grand  Rapids,  53 
Mich.  98,  18  N.  W.  571,  51  Am.  Rep. 
105. 


5664  Municipal  Corporations.  ^  2772,27^^ 

states  where  the  liability  for  defective  streets  is  imposed  t*- 
statutp.*''  So  the  liability  does  not  extend  to  injunes  fro^^ 
disorderly  conduct  of  individuals  in  the  street.** 

§  2772.     Defects  outside  limits  of  street. 

If  the  injury  occurs  outside  the  limits  of  the  street,  and  th^ 
question  of  failure  to  guard  where  obstructions  or  excav^H 
tions  are  close  to  the  street  is  not  involved,*^  and  the  goin^B 
outside  tlie  limits  of  the  street  is  not  a  matter  of  necessit^B 
which  has  resulted  in  a  beaten  path  outside  the  street  limits,*^ 
the  municipality  is  not  liable.^"  If  all  of  the  street  is  safe,  th^ 
municipality  is  not  liable  where  one  goes  outside  an  unfeiice(3 
street.""  But  where  there  is  no  mark  to  indicate  the  line  o^ 
the  street,  and  a  person  drives  into  a  stump  outside  the  lines 
of  the  street,  tlie  muncipality  may  be  liable  where  the  pabliff 
has  turned  in  on  the  premises  inside  the  stump  and  made  a 
beaten  path.'* 

§  2773.     Same — noises  or  acts  outside  limits  of  highway. 

Noises  outside  the  limits  of  the  highway  amounting  to  a 
public  nuisance  are  not  a  defect  in  the  street,"-  and  this  is  bo 
within  the  Massachusetts  statute.*^  Where  a  traveler  was 
injured  by  the  firing,'  of  a  gim  inside  a  shooting  gallery  close 
to  the  street,  and  the  gallery  was  licensed  by  the  municipal- 
ity, such  licensing  was  not  an  "insufiicieney  or  want  of  re- 
pair" of  the  street  so  as  to  be  within  the  governing  statute.** 
And  the  sending  up  of  a  rocket  from  a  highway  or  across  a 

45.    Pierce    v.    New    Bedford,    129  street.    Scrantoii  t.  HiU,  lOZ  Pa.  378. 

Maw,  634.  37  Am.  Rep.  387   (not  "a  48    Am.    Rep.    211. 

defect  or  want  of  repair"  Id  a  bigh-  Wher«  two  road*  about  nine  fMt 

Biirforii   V.   Grand    Rapliis.   ."3  apart,  iu  tlie  outslcirta  of  a    ' 
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hijghway  is  not  a  ^* defect  or  want   of   repair   in   the   way" 
Ithin  the  Massachusetts  statute.*^' 
But  in  a  federal  case,  it  was  held  that  the  act  of  a  munic- 
dity  in  blowing  a  whistle  within  a  little  over  a  hundred  feet 
^^^^om  a  street  made  it  unsafe  for  travelers  so  as  to  be  a  public 
^Xiisance  within  the  Minnesota  statute,  and  the  municipality 
y|^€i8  liable  for  injuries  sustained  by  a  traveler  by  his  horses 
P^coming  frightened  at  the  whistle.^®     However,  it  is  going 
^o  far,  to  say  as  was  said  in  that  case,  that  the  duty  to  care 
^Or  a  street  or  bridge  '  *  extends  to  the  prevention  of  any  act 
^Titside  its  limits,  the  danger  from  which  to  travelers  thereon 
^2Lj  be  reasonably  anticipated  by  the  city,"  since  the  lia- 
bility of  the  municipality  in  such  a  case  depends  entirely  on 
other  considerations,  where  there  is  an  isolated  act  done  out- 
aide  the  limits  of  the  street  causing  an  injury  to  one  in  the 
street.    In  such  a  case,  the  test  of  liability  is  whether  the  act 
outside  the  street  was  a  governmental  one  or  a  corporate  one. 
If  the  former,  there  is  no  liability,  without  regard  to  the 
question  of  municipal  liability  for  defective  streets. 

§  2774.     Openings  or  obstructions  close  to  street. 

In  order  to  make  a  municipality  liable,  it  is  not  necessary 
that  the  dangerous  place  be  within  the  limits  of  the  street 
It  is  suflBcient  to  make  the  municipality  liable  that  the  dan- 
gerous place  is  outside  the  street  limits  but  so  near  thereto 
that  it  endangers  travel  thereon  because  of  the  want  of  pro- 
tecting barriers  and  the  probability  of  injury  in  case  of  an 
accidental  misstep.^^     It  is  the  duty  of  the  municipality  to 


55.  Kerr  v.  Brookllne,  208  Mass. 
190.   94  N.   E.   257. 

66.  "The  general  duties  were  Im- 
poeed  upon  the  city  to  exercise 
ordinary  care  to  keep  the  roadway 
of  this  bridge  reasonably  safe  for 
traYel,  and  to  so  use  Its  waterworks 
building  and  the  whistle  thereon  as 
to  Inflict  no  unnecessary  Injury  upon 
the  rights  or  property  of  persons  or 
eorporations.  These  duties  were  not 
limited  to  care  to  prevent  Injuries 
arising  from  acts  and  omissions 
vfithin  the  limits  of  the  highway  or 
bridge  itself.  The  duty  to  care  for 
the  bridge  and  driveway  extends  to 
the  prevention  of  any  act  outside  Its 
limits,  the  danger  from  which  to 
travelers  thereon  may  be  reasonably 
anticipated  by  the  city."  Winona  v. 
Botzet,  169  Fed.  321,  330,  94  C.  C.  A. 
563.  573. 

67.  Connecticut.  Beardsley  v.  Hart- 

6  McQ.  21 


ford,  50  Conn.  529,  538,  47  Am.  Rep. 
677. 

Iowa.  Duffy  v.  Dubuque,  63  la. 
171,  18  N.  W.  900,  50  Am.  Rep.  743. 

Missouri.  Baldwin  v.  Springfield, 
141  Mo.  205,  42  S.  W.  717;  Wiggln 
V.  St.  Louis,  135  Mo.  558,  37  S.  W. 
528;  Halpln  v.  Kansas  City,  76  Mo. 
335. 

Nebraska.  South  Omaha  v.  Cun- 
ningham, 31  Neb.  316.  47  N.  W.  930; 
Lincoln  v.  Beckman,  23  Neb.  677, 
37  N.  W.  593. 

New  Hampshire.  See  Sweeney  v. 
Newport,  65  N.  H.  86,  18  Atl.  86. 

North  Carolina.  Bunch  v.  Eden- 
ton.  90  N.  C.  431. 

Virginia.  Clark  v.  Richmond,  83 
Va.  355,  5  S.  E.  369,  5  Am.  St.  Rep. 
281. 

Washington.  Prather  v.  Spokane, 
29  Wash.  549,  70  Pac.  55,  59  L.  R.  A. 
346,  92  Am.  St.  Rep.  923. 
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guard  and  protect  excavatioos  made  in  the  streets  and  side- 
walks,  or  in  such  close  proximity  thereto  as  to  endanger  per- 
sons traveling  on  the  street.  This  rale  applies  equally  wdl 
to  obstructions  outside  the  street,"  and  also  to  unsafe  strne- 


West  Virginia.  Biggs  t.  Hunting- 
ton, 32  W.  Va.  SG,  9  B.  B.  61. 

Vnited  Btatet.  NIchola  v.  Bruns- 
wick, Fed  Cos.  No.  10.Z3S  (cellar, 
wltb  no  building  on,  which  has  ex- 
isted lor  rears). 

Bnt  see  Young  v.  District  of  Colnm- 
bla.  3  MacArthur   (D.  C),  137. 

Compare  Taylor  v.  Mount  Vernon, 
12  N.  T.  S.  25,  GS  Hun,  384.  aff'd 
without  opinion  In  129  N.  Y.  661,  29 
N.  E.  1032. 

The  duty  of  muulclpalltles  to 
maintain  streets  in  a  reasonably  safe 
condition  for  travel  thereon  extends 
not  only  to  the  traveled  nart  of  the 
highway,  but  requires  that  such 
measures  be  taken  as  ordinary  pru- 
dence auggestB  to  prevent  persons 
using  ordinary  care  from  falling 
Into  dangerous  places  along  the  sides 
or  In  close  proximity  to  streets. 
Montlcello  v.  Condo,  47  Ind.  App.  490, 
94  N.  B.  893. 

"It  la  abundantly  established  by 
the  authorities  heretofore  cited  that, 
it  there  are  dangerous  pits,  excava- 
tions, precipices,  walls,  stonps,  or 
other  obstructions  situated  without 
the  limits  of  the  located  highway  or 
traveled  track,  but  so  near  to  It  and 
so  situated  that  they  would,  without 


Duty  of  city  where  the  owner  of 
abutting  property  on  wblcb  U  a 
lake,  see  Augusta  v.  Dosler,  lit  Gi. 
524.  56  a.  S.  234. 

Defects  adjacant  to  sidewalk, 
where  dangerous  to  paaaers-by,  m 
actionable.  Rea  v.  Stoux  City,  117 
la.   616,  103  N.  W.  949. 

Where  the  defect  is  so  near  the 
traveled  portion  of  the  walk  M  to 
endanger  travel  thereon,  the  mnnid- 
pallty  Is  liable.  Pittenger  v.  Hamil- 
ton, S5  Wis.  366,  G5  N.  W.  433. 

Liable  for  falling  of  an  embank- 
ment situated  upon  private  property, 
where  It  had  been  undermined  next 
to  the  sidewalk  for  some  time. 
Nichols  V.  St  Paul,  44  Minn.  494,  41 
N.  W.  168. 

Where  Street  was  graded  and  niled 
level  with  top  of  high  wall  erected 
by  and  on  the  land  of  an  abutter, 
failure  to  erect  guards  or  lalls  la 
negligence  of  the  city.  Aarora  v. 
Colshlre,  55  Ind.  484. 

Barrier  across  sand  pit.  Ctty' 
held  not  liable  for  failure  to  erect 
Talty  V.  Atlantic,  92  la.  135,  60  N. 
W.  519.  But  compare  Hawley  t. 
Atlantic,  92  la.  172,  60  N.  W.  519. 

"The  want  of  a  sufficient  railing 
for  the  protection  of  travelers  using 
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\  standing  by  the  side  of  the  street,  or  in  such  close  prox- 
''  as  to  be  dangerous  to  those  who  are  properly  on  the 
t.**  If,  *  *  by  reason  of  the  condition  of  the  adjoining  prem- 
the  way  itself  is  rendered  substantially  unsafe,  and  the 
LC  authorities  may  reasonably  protect  travelers  from  the 
•er,  then  it  is  their  duty  to  do  so.  * '  *^  Here,  it  is  well  to 
iTkj  however,  that  there  is  no  municipal  liability  for  mere 
re  to  enforce  regulations,  designed  to  safely  guard  the 
ways,  as  ordinances  requiring  depressions  and  excava- 
I  adjacent  to  the  streets  to  be  filed  and  fenced,  unless,  as 
e  stiated,  such  dangerous  places  are  in  such  close  prox- 
r  to  the  highway  as  to  endanger  the  safety  of  travelers 
3on. 

some  cases  it  does  not  clearly  appear  whether  the  hole, 
ing  or  excavation  was  at  the  side  of  but  within  the  lim- 
f  tiae  street,  or  whether  it  was  entirely  outside  the  street 
»,  but  this  is  immaterial  provided  the  dangerous  condi- 
is  not  too  far  away  from  the  street.  The  duty,  if  the 
vation  renders  the  street  dangerous,  is  the  same  as  if 
excavation  was  in  the  street  itself.®^  However,  in  order 
municipal  liability  may  exist,  the  hole  or  obstruction 
;  be  so  close  to  the  street  as  to  make  the  highway  danger- 
•*  and  the  rule  has  been  held  not  applicable  where  the 
vation  was  at  least  fifty  feet  from  the  street.®^  It  fol- 
that  a  mimicipality  is  not  liable  for  the  death  of  a  child 
I  drowning  in  a  pond,  on  private  property,  not  in  danger- 
proximity  to  the  highway.**  But  it  has  been  properly 
that  it  is  negligence  for  a  city  to  leave  a  ditch  filled  with 
r  five  feet  deep,  bordering  on  a  sidewalk  in  a  public 


Ikassing  upon  a  highway 
mnning  into  some  dangerous 
itlon  or  pond,  or  against  a 
stones,  or  other  dangerous  ob- 
ions  witliout  the  limits  of  the 
bat  in  the  general  direction  of 
raTeler  thereon,   may   properly 

)ged  as  a  defect  In  the  highway 

» 

n  if  obstructions  complained 
I  not  located  upon  the  bicycle 
rat  are  outside  thereof,  the  mu- 
li^  is  liable  where  there  is  no 
r  or  light  at  a  sharp  turn  In 
ith  about  four  feet  from  a  gut- 
id  sidewalk.  Prather  v.  Spo- 
29  Wash.  549,  70  Pac.  55,  69 
A.  346,  92  Am.  St.  Rep.  923. 

8  2777,  post, 

Newcastle  y.  Orubbs,  171  Ind. 
5  N.  B.  757. 


61.  Wlggin  V.  St.  Louis,  135  Mo. 
568,  37  S.  W.  528. 

62.  Murphy  v.  Brooklyn,  118  N.  Y. 
575,  23  N.  E.  887. 

Not  liable  where  excavation  so  far 
from  the  street  "It  could  have 
caused  no  Injury,  except  where  the 
person  passing  along  the  sidewalk 
turned  out  of  his  wav  ♦  ♦  ♦  and 
went  to  It."  Kelly  v.  Columbus,  41 
Ohio  St.  263,  268. 

63.  Murphy  v.  Brooklyn,  98  N. 
Y.  642. 

64.  Moran  v.  Pullman  Pal.  CJo., 
134  Mo.  641,  36  S.  W.  659,  33  L.  R.  A. 
755,  66  Am.  St.  Rep.  643,  and  cases 
cited.  There  is  no  liability  although 
the  city  created  the  pond.  Omaha 
V.  Bowman,  52  Neb.  293.  72  N.  W. 
316,  40  L.  R.  A.  531,  66  Am.  St  Rep. 
506. 
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street  without  any  guards;  and  where  a  child  five  years  old 
left  the  house  of  its  parents,  and  fell  into  the  ditch  and  vib 
drowned,  the  city  was  held  liable.*' 

It  has  been  held  that  the  excavation  need  not  necessarily 
be  80  close  to  tlie  street  tliat  a  person  passing  along  the  side- 
walk would  fall  from  the  street  into  the  excavation  witboat 
passing  over  any  intermediate  ground ; ""  but  in  Virginia  it 
is  held  that  it  is  necessary,  to  create  liability,  that  the  person 
injured  should  not,  in  order  to  reach  the  place  of  danger,  be 
an  intruder  or  trespasser  on  the  premises  of  the  private 
owner."^ 

There  is  some  authority  for  holding  that  where  the  canse 
of  complaint  is  outside  tiie  limits  of  the  street  and  on  pri- 
vate property,  if  the  danger  cannot  be  remedied  by  acts  In- 
side the  street  limits,  the  municipality  is  not  liable;"  but 
this  would  not  apply  to  unsafe  structures  outside  the  street 
limits  hut  so  close  as  to  oe  dangerous  to  travelers." 

§  2775.     Overhanging  and  falling  objects. 

The  control  of  the  municipality  over  streets  extends  above 
the  surface  of  the  street^*  and  the  reasonable  care  which 
must  be  exercised  hy  a  municipality  to  keep  its  streets  and  its 
sidewalks  in  safe  ooiulition  extends  to  strncturea  overhead  as 
well  as  the  condition  underfoot."     This  applies  to  poles, 


66.  Chicago  v.  Hesing,  S3  111.  204, 
26  Am.  Hep.  378.  See  Chicago  v. 
Mayor,  18  III.  349;  Omaha  v,  Rlcli- 
ardB.  49  Neb.  244.  C8  N.  W.  528; 
Nlblett  T.  Naghvllle.  12  Helsk. 
fTenn. 


streets  'Id  safe  condition'  ahonld  not 
require  It  to  take  reaaonalile  pro- 
cautions  against  dangers  from  over- 
head as  well  as  underfoot.  If  an 
awning.  In  B  condition  daogeroiu 
innate  to  paaaers  beneath  it. 
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whether  owned  by  the  municipality  or  a  public  service  com- 
pany,^2  and  also  to  luires,  especially  where  charged  with 
electricity."^  So,  if  an  awning  is  dangerous  to  pedestrians 
using  the  sidewalk,  the  municipality  may  be  held  liable  for 
negligence  in  failing  to  cause  its  removal ;  ^*  but  if  the  awning 


raised  or  lowered.     Loth  v.  Colum- 

bia  Theater  Co.,  197  Mo.  328,  94  S. 

W.  847. 
Overhanging  shed,  fall  of.    Liable. 

OohunbuB    v.    Anglln,    120    Ga.    785, 
796.  48  a  E.  318. 

Wndow  screens  left  on  sidewalk 
by  abutter,  fell  on  child.  In  daytime, 
■Qch  screens  were  habitually  kept 
standing  on  the  walk  a«»in8t  the 
wall.  There  was  nothing  to  show 
the  cause  of  the  fall  City  held 
not  liable.  McLoughlin  v.  Philadel- 
phia, 142  Pa.  80,  21  AtL  754,  mem. 
daclBion. 

72.  Poles.  Injuries  from  the  fall- 
ing of  a  pole  of  a  telegraph  company, 
where  known  by  the  municipality  to 
be  in  a  defective  condition,  renders 
the  municipality  liable.  American 
DIat.  Tel.  Co.  v.  Oldham  (Ky.  1912), 
146  S.  W.  764. 

Rotten  pole  In  street,  liable  where 
it  falls  on  traveler.  Norristown  v. 
Moyer,  67  Pa.  355. 

73.  See  Irvine  v.  Greenwood,  89 
8.  C.  511,  72  S.  B.  228. 

Where  uninsulated  electric  wires 
are  allowed  to  obstruct  a  street  so  as 
to  render  it  dangerous  to  travelers, 
the  municipality  Is  liable  to  one 
injured  by  contact  with  such  wire, 
OB  the  theory  of  an  obstruction  in 
a  street;  and  the  fact  that  the  wire 
bdonged  to  the  municipal  electric 
plant  which  was  being  maintained 
in  a  public  municipal  capacity  is 
immaterial.  Palestine  v.  Slier,  225 
ni.  630,  80  N.  B.  345. 

••The  defendant  (city)  was  con- 
veying  along  a  public  alley  of  the 
city  a  deadly  current  of  electricty 
for  lighting  and  power  purposes.  It 
had  permitted  the  telephone  company 
to  maintain  its  poles  and  wires  upon 
the  same  public  alley  and  in  close 
proximity  to  the  electric  light  wires 
and  directly  above  them,  and  it  must 
be  held  to  have  known,  and  to  have 
anticipated,  that  the  telephone  wires 
mii^t  break  and  fall  upon  or  near 
to  its  light  wires,  that  employees  of 
the  telephone  company  would  be  re- 
quired  to   examine   and   inspect   its 


wires  to  keep  them  in  a  proper  con- 
dition of  repair,  and  that  others 
would  be  upon  its  ouhlic  streets; 
and  it  was  its  duty  through  its 
proper  officers  to  exercise  reasonable 
care,  commensurate  with  the  dan- 
gers incident  to  the  transmitting  or 
conveying  of  such  current,  to  prevent 
injury  to  third  parties  rightly  upon 
the  street  by  the  escape  thereof 
from  its  control.  This  duty  is  a 
continuing  one  so  long  as  it  conveys 
such  current  along  the  alley;  and 
the  safety  of  the  public  permits  of 
no  intermission  in  its  performance." 
Finch  V.  Ottawa,  190  Fed.  299,  301, 
111  C.  C.  A.  199. 

''The  fact  that  the  wires  are 
owned  or  used  by  the  city  as  part 
of  Its  police  instruments  does  not 
alter  the  rule,  or  exempt  the  city 
from  liability  under  it.  Mooney  v. 
Luzerne  Borough,  186-  Pa.  161,  40  Atl. 
311,  40  L.  R.  A.  811:  Heron  v.  Pitts- 
burg, 204  Pa.  509,  54  Atl.  311,  93  Am. 
St.  Rep.  798."  Emery  v.  Philadel- 
phia, 208  Pa.  492,  57  Atl.  977. 

74.  Larson  v.  Grand  Forks,  3  Dak. 
307,  19  N.  K  414;  Drake  v.  Lowell, 
13  Mete.  (Mass.)  292;  Day  v.  Milford, 
5  Allen  (Mass.),  98;  Bohen  v.  Waseca, 
32  Minn.  176,  19  N.  W.  730,  50  Am. 
Rep.  564;  Hume  v.  New  York,  74  N. 
Y.  264. 

Awning.  Where  awning  was 
placed  so  near  the  traveled  portion 
of  the  driveway  that  it  was  knocked 
down  by  a  passing  truck,  so  as  to 
injure  a  pedestrian,  the  municipality 
was  liable  without  regard  to  whether 
it  was  constructed  with  the  permis- 
sion of  the  municipality.  Mansfield 
V.  New  York.  104  N.  Y.  S.  386,  119 
App.  Div.  199. 

In  Illinois,  however,  it  is  held 
that  failure  of  the  municipality  to 
remove  a  weak  and  dangerous  awn- 
ing not  resting  upon  or  attached  to 
the  street  does  not  make  the  munici- 
pality liable  for  inlurles  received 
by  the  fall  thereof,  on  the  theory 
that  the  failure  relates  to  acts  which 
the  municipality  is  empowered  to 
do   as   a   governing   agency   and    in 
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is  not  unlawful  and  danger  could  not  reasonably  be  appre- 
hended from  tlie  particular  awninf.  the  municipality  is  not 
liable.''* 

In  Massachusetts,  a  municinality  has  been  held  liable  for 
an  Injury  received  by  reason  of  a  defective  atoning,  projecting 
over  and  across  a  sidewalk,  and  supported  upon  posts  at  the 
curbstone/'  but  has  been  held  not  liable  for  an  injury  from 
tlie  fall  of  S710IV  and  ice  from  tlie  roof  of  a  building  overhang- 
ing the  sidewalk,'"  nor  for  an  injury  from  the  falUng  of  a 
sign  suspended  over  the  sidewalk  by  the  abutter  on  an  iron 
rod  insecurely  fastened  to  the  building;'*  hut  the  precise 
question  as  to  the  falling  of  a  sign  has  been  determined  to  the 
contrary  in  New  YorkJ'^ 

A  show  case  permanent  in  character,  on  the  sidewalk, 
where  no  permission  to  maintain  it  has  been  granted,  is  a 
nuisance;  and  the  municipality  is  liable  to  a  pedestrian  in- 
jured by  the  falling;  tliereof,  although  the  accident  would  not 
have  happened  if  the  brace  holding  the  case  had  not  been 
broken  by  a  collision  with  a  wagon  the  day  before.*** 

§  2776.     Same — ^falling  of  tree  or  limb. 

A  municipality  is  liable,  in  case  of  negligence,  to  persons  in 
a  street  injured  by  the  falling  of  a  tree  being  cut  down  by 
its  employees;*'  or,  according  to  the  more  prevalent  rule, 


discharge  of  duties  ImpoBed  for  the 
pubUc  welfare.  Hanrahan  v.  Chi- 
cago, 146  111.  App.  3S. 

7B.  Hannan  v.  New  York,  131  N. 
Y.  S.   1032,  H8  Add.   Dlv.   61. 

Awnings.  Where  there  was  an 
awDlng  on  driveway,  and  it  waa  law- 
'  ■  '   the  portion  corerefl    for 


77.  HUon  T.  Lowell,  13  Gnj 
(Mass.),  E9,  62. 

7S.  Jonea  v.  Bostln,  104  Mau.  76, 
6  Am.  Rep.  194. 

79.  The  duty  la  not  limited  to 
cases  where  the  Insecure  projection 
Is  sustained  by  supports  resting  upon 
the  surface  of  the  street  Itself,  bat 
extends  to  Hn-  rrisf  of  an  'innate  sign 
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by  the  falling  of  a  decayed  tree  or  limb  thereof,  where  it  had 
notice  of  the  dangerous  condition  a  suflScient  length  of  time.®^ 
In  some  states,  however,  liability  is  denied  on  the  theory  that 
the  duty  to  remove  dead  trees  or  limbs  is  a  governmental 
duty,««  but  it  is  to  be  noticed  that  the  states  in  which  lia- 
bility is  denied  are  those  where  it  is  held  that  there  is  no  com- 
mon law  liability  for  defective  streets,  and  the  only  liability 
is  that  imposed  by  statute.    However,  in  any  case,  there  is  no 
fiability  unless  the  municipality  had  actual  or  constructive 
Notice  of  the  condition  of  the  tree.®* 

S    2777.     Same — structures  adjacent  to  streets. 

If  a  municipality  has  the  power  to  declare  and  abate  nui- 
nces,  and  it  has  actual  or  constructive  notice  of  the  dan- 
rous  condition  of  a  structure  on  private  property  but  so 
ar  the  street  as  to  threaten  the  safety  of  persons  traveling 
^llereon,  it  is  liable  to  persons  in  the  street  injured  by  the 
*^  of  such  structure,  the  negligence  being  the  failure  to  re- 
move the  structure  after  knowledge  of  its  condition  and  the 
apparent  danger.®*     This  is  the  general  and  better  rule  al- 


82.  Henderson  y.  Schlamp,  14  Ky. 
I*  Rep.  (abstract)  575;  Chase  v. 
LoweU,  151  Mass.  422,  24  N.  E.  212; 
IfcGarey  v.  New  York,  85  N.  Y.  S. 
8S1.  89  App.  Div.  500. 

See  also  Morris  v.  Salt  Lake  City, 
35  Utah,  474,  101  Pac.  373. 

But  compare  Gubasko  v.  New 
York.  14  Daly  (N.  Y.)  559,  1  N.  Y. 
8.  216;  Watklns  v.  County  Court,  30 
W.  Va.  657,  5  S.  B.  654. 

Control  of  municipality  over 
tr#es,  8  1327,  ante,  vol.  3. 

In  Massachusetts,  under  certain 
statutes  relating  to  removal  of  trees, 
a  municipality  is  liable  for  injuries 
resulting  from  the  falling  of  a  limb 
of  a  shade  tree  in  the  street,  where 
the  limb  was  known  to  be  decayed 
so  as  to  be  dangerous  because  of  lia- 
litlity  to  fall.  Wright  v.  Chelsea,  207 
Mass.  460,  93  N.  E.  840. 

S3.  In  Michigan,  it  was  recently 
held  that  a  city  was  not  liable  for 
Injuries  to  a  pedestrian  on  a  sidewalk 
fktmi  the  falling  of  a  dead  limb  from 
a  tree  in  the  highway.  The  fact  that 
there  was  no  common  law  liability 
for  defective  streets  was  commented 
upon,  and  that  the  statute  should 
be  strictly  construed.  Miller  v.  De- 
troit, 156  Mich.  630,  121  N.  W.  490. 
132  Am.  St.  Rep.  637,  16  Am.  A  Bng. 
Aon.  Gas.  832. 


In  Connecticut,  the  fall  of  an 
overhanging  limb,  although  a  nui- 
sance because  of  its  liability  to  fall, 
does  not  make  the  municipality  lia- 
ble, because  the  duty  to  remove  the 
limb  was  a  governmental  duty;  and 
the  statute  authorizing  recovery  for 
defects  in  streets  does  not  apply 
thereto,  since  an  overhanging  limb  is 
not  a  defect.  Dyer  v.  Danbury,  85 
Conn.  128,  81  Atl.  958,  39  L.  R.  A. 
(N.  S.)  405,  it  being  remembered 
that  Connecticut  is  one  of  the  states 
holding  that  there  is  no  common  law 
liability  for  injuries  from  defective 
streets. 

84.  Jones  v.  Greenboro,  124  N.  C. 
310.  32  S.  E.  675. 

Question  of  constructive  notice 
held  one  for  Jury.  Lundy  v.  Sedalia, 
162  Mo.  App.  218,  144  S.  W.  889. 

85.  Grogan  v.  Broadway  Foundry 
Co.,  87  Mo.  321,  328. 

But  see  Kiley  v.  Kansas  City,  87 
Mo.  103,  56  Am.  Rep.  443,  overruling 
s.  c.  in  69  Mo.  102,  33  Am.  Rep.  491. 

"But  we  are  not  prepared  to  hold 
that  a  city  is  responsible  for  the  ex- 
istence of  a  private  structure  made 
by  a  lot-owner  on  his  own  land  en- 
tirely outside  of  the  traveled  portion 
of  the  sidewalk,  and  not  connected 
thorewith  in  such  a  way  as  to  en- 
danger the  safety  of  those  traveling 
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though  in  J[ichij?an  the  rule  seems  to  be  the  contrary,**  anc^ 
in  Rhode  Island  it  has  been  held  that  the  8tatat«  doea  po**; 
iiuthorize  an  action  to  recover  damages  for  injuries  resnltin^s 
from  a  show  board  on  adjacent  land  falling  upon  a  traveler.*"^ 
This  general  rule  imposing  liability  has  been  applied  tciz 
the  fail  of  a  burned  or  decayed  brick  wall,**  biuboarda,'^ 
and  the  tike. 


itiereon,  even  though  such  structure 
happens  to  be  wlthtu  the  line  of  the 
street  as  oriKlaally  surveyed.  To 
eo  hold  would  subject  cities,  vlUagca, 
and  towns  to  liability  tor  defects  Id 
irlvate  walks  leadlnK  from  the  pub- 
lic sidewalk  to  private  buildings  In 
every  case  where  such  detect  hap- 
pened to  be  within  the  line  of  the 
original  aurvej.  It  frequently  hap- 
I'ens  that  streets  and  highways  are 
not  laid  out  upon  nor  opened  up  to 
the  exact  llnea  of  the  original  survey. 
It  Is  only  such  portions  of  the  street 
or  highways  as  have  been  used  by 
the  public  for  travel  thereon  which 
ure  required  to  be  kept  free  from 
defects.  Matthews  v.  Baraboo.  39 
Wis.  677.  Where  the  defect  cotn- 
I'lalned  of  Is  wholly  outside  of  the 
traveled  track  or  sidewalk  used  by 
the  public  tor  travel,  and  not  con- 
nected therewith  so  as  to  endanger 
the  safety  ot  such  oubllc  travel 
thereon,  there  can  be  no  recovery, 
notwithstanding  the  eame  was  within 
the  lines  of  the  orlKlnat  survey  of 
the  street  or  highway,  and  In  a 
private  walk  leading  from  such 
traveled     track     or    sidewalk    to    a 


If  a  billboard  near  a  street  Is  i 
down  by  a  heavy  wind  and  Injures* 
a    pedestrian,    the    municipality    Is 
not     liable     unless     the     dangerous 

character  of  the  billboard  waa  known 

or  should  have  been  known.  Fro 
mont  V.  Dunlap,  69  Ohio  St  28C,  U 
N.   E.  661. 

Where  the  danger  arises  from  tbs 
condition  of  an  adjacent  bolldlns  or 
structure,  the  municipality  la  not 
liable  where  it  has  neither  aetnal 
nor  constructive  knowledge  ot  ths 
danger.  Hltchell's  Adm'r  v.  Bndy 
30  Ky.  L.  Rep.  2GS,  99  S.  W.  266; 
Henderson  v.  Welsenberger,  7  Ky. 
L.  Rep.   {abstract).  448,  blUboftrd. 

Equity  may  abat*  such  a  Dob- 
ance.  Pearson  v.  Birmlngfaun,  IGE 
Ala.  631,  47  So.  80,  and  aee  |  ISTl, 
ante.  vol.  3. 

86.  Temby  v.  Ishpeming,  140  MldL 
146,  103  N.  W.  gS8.  69  L.  R.  A.  SIS, 
and,  on  second  appeal.  Bee  148  Mich. 
20.  108  N.  W.   1114. 

87.  Taylor  v.  Peckham,  8  R.  L 
349.  5  Am.  Rep.  G?8. 

88.  Parker  v.  Macon,  39  Oa.  TIE, 
99  Am.  Dec  486;  KIley  t.  Kanaaa 
City,  69  Mo.  102,  33  Am.  Rep.  491, 
lioldlng  II  immatprial  thai  t 
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§  2778.    Same — ^falling  objects  caused  by  negligence  of  others. 

If  objects  are  thrown  or  dropped  into  a  street  and  the 

mnnicipality  is  in  no  way  legally  responsible  for  the  act 

capsing  them  to  be  so  thrown  or  dropped,  it  is  not  liable  for 

injuries  therefrom  to  travelers.    Thus,  a  municipality,  where 

aot  liable  for  negligence  of  its  officers  in  setting  off  blasts  at 

&   cjuarry,  is  not  liable  because  rocks  are  thereby  thrown  into 

a.    street  so  as  to  injure  a  traveler.^*^ 

b.    Driveway. 

S     2779.     In  general. 

For  what  particular  defects  in  the  driveway  is  a  munici- 
lity  liable  where  injury  results   therefrom  to   a   person 
ing  the  street,  is  largely  a  matter  to  be  determined  by  the 
^^cts  of  the  particular  case,  and  is  generally  a  question  for 
^j^e  jury.    As  already  stated,®^  the  municipality  is  not  liable 
*Or  mjuries  unless  it  has  been  negligent.    And  a  municipality 
^B  not  negligent  because  the  driveway  is  not  in  the  best  of 
^^ondition  in  every  part  thereof,  since  there  are  bound  to  be 
Bome  depressions  and  the  like.    What  is  an  actionable  defect 
in  the  driveway  depends  upon  all  the  circumstances  of  the 
particular  case,  taking  into  consideration  the  physical  struc- 
ture and  nature  of  the  country,  its  climate,®^  the  location  of 
the  road  as  to  whether  it  is  in  a  congested  part  of  the  munici- 
pality or  is  a  rural  way,®^  etc. 

Injuries  resulting  from  minor  defects  in  a  street  are  not 
actionable,  and  the  defect  often  is  so  small  and  insignificant 
that  it  will  be  held  as  a  matter  of  law  not  to  constitute  negli- 
gence.®*   For  instance,  municipalities  have  been  held  not  lia- 


90.  "The  city  is  no  more  liable  to 
plaintiff  when  he  was  struck  in  the 
street  Uian  it  would  have  been  if  he 
hmd  been  struck  in  his  own  yard  ad- 
joining the  street.  If  the  city  is  not 
responsible  for  the  negligence  of  the 
person  who  set  the  rock  in  motion, 
it  is  hard  to  understand  how  it  can 
be  responsible  because  the  rock  hap- 
pened to  fall  in  the  street  Whether 
the  city  is  responsible  for  an  injury 
suffered  by  an  object  falling  in  the 
street  must  depend  whether  or  not 
the  city  is  liable  for  the  object  be- 
ing in  the  air  above  the  street.  To 
lllnstrate,  if  the  operator  of  an 
aeroplane  should  lose  control  of  it, 
and  it  should  fall  in  the  street  of  a 
city  and  hart  someone,  the  city  would 
be  no  more  responsible  for  this  than 


for  an  object  falling  into  the  street 
from  any  other  cause  over  which  it 
had  no  control;  and  the  city,  not 
being  responsible  for  the  negligence 
of  the  person  who  set  the  rocks  in 
motion,  can  not  be  held  liable,  sim- 
ply because  the  rocks  happened  to 
fall  in  the  street,  or  hit  a  person  in 
the  street."  Braunstein  v.  Louis- 
ville, 146  Ky.  777,  143  S.  W.  372. 

91.  §  2726.  ante. 

92.  Van  Pelt  v.  Clarksburg,  42 
W.  Va.  218,  24  S.  B.  878. 

93.  §  2726,  ante, 

94.  Not  liable  for  electric  light 
poles  in  street,  near  the  curb,  where 
horse  hitched  to  pole  is  hurt  by 
raising  foot  clear  over  the  raised 
curbstone  and  putting  it  into  the 
space  between  the  curb  and  the  pole 


Municipal  Cobpoeations. 


§2777 


(hough  in  Michigan  the  rule  seems  to  be  the  contrary ,■*  aii(i- 
in  Rhode  Island  it  has  been  held  that  the  statute  does  no'tt^ 
■mthorize  an  action  to  recover  damages  for  injuries  resaltingc 
from  a  show  board  on  adjacent  land  falling  upon  a  traveler.'*" 
This  general  rule  imposing  liability  has  been  applied  U^ 
the  fall  of  a  burned  or  decayed  brtck  waW,**  btUboards,"^ 
tind  the  like. 


ItiereoD.  even  though  such  structure 
liappene  to  be  within  the  line  ot  the 
street  as  orlKlnallr  surveyed.  To 
so  hold  would  subject  cities,  Tillages, 
and  towDB  to  llablUt]'  for  delects  in 
private  walks  leading  from  the  pub- 
lic sidewalk  to  private  buildings  In 
every  case  where  such  detect  ha[>- 
pened  to  be  within  the  line  of  tbe 
original  survey.  It  frequently  hap- 
pens that  streets  and  hlehways  are 
not  laid  out  upon  nor  opened  up  to 
the  exact  lines  of  the  original  aurvey. 
It  la  only  sucb  portions  of  the  street 
or  highways  aa  have  been  need  by 
the  public  for  travel  thereon  which 
lire  required  to  be  kept  free  from 
detects.  Matthews  v.  Baraboo,  39 
Wis.  677.  Where  the  defect  eom- 
plained  of  Is  wholly  outside  of  the 
traveled  track  or  sidewalk  used  by 
the  public  for  travel,  and  not  con- 
nected therewith  so  aa  to  endanger 
the  safety  of  such  nubile  travel 
thereon,  there  can  be  no  recovery, 
notwithstanding  tbe  same  was  within 
the  lines  of  the  orlKlnal  survey  of 
the  street  or  highway,  and  In  a 
private  walk  leadlne  from  Buch 
traveled  track  or  sidewalk  to  a 
private   I'uildlng   or   private   pla 


If  a  billboard  near  a  street  Is  blowii_ 
down  by  a  heavy  wind  and  Injnre* 
a  pedestrian,  the  mnDlctpBllty  U 
not  liable  unleu  the  dangeraos 
character  of  the  billboard  woe  known 
or  shoDld  have  been  known.  Fre- 
mont V.  Dunlap,  69  Ohio  St  286,  M 
N.  E.  661. 

Where  the  danxer  arisca  from  the 
condition  of  an  adjacent  buUdlng  or 
structure,  the  municipality  U  not 
liable  where  It  has  nelthar  actool 
nor  constructive  knowledge  of  the 
danger.  Mitchell's  Adm'r  v.  Brodj 
30  Ky.  L.  Rep.  2E8,  99  S.  W.  166; 
Henderson  t.  Welsenberger,  7  Kj. 
L.   Rep.   (abstract),  44S,  btUboard. 

Equity  may  abate  such  a  anla- 
ance  Pearson  v.  Birmingham,  16t 
Ala.  631,  47  So.  80,  and  see  1  ISTl, 
ante.  vol.  3. 

86.  Temby  v.  Ishpemlng,  140  Mich. 
146.  103  N.  W.  ESS.  69  U  R.  A.  til, 
and,  on  second  appeal,  see  146  Mieh. 
20,  108  N.  W.   1114. 

87.  Taylor  v.  Feckfaam,  8  R.  I. 
3*9.  6  Am.  Rep.  578. 

S8.  Parker  v.  Macon,  39  Go.  7IG, 
99  Am.  Dec  486;  Klley  t.  Kanna 
City,  69  Mo.  102,  33  Am.  Rep.  491. 
holding  It  imnntterlal  that  person  li 
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§  2778.    Same — ^falling  objects  caused  by  negligence  of  others. 

If  objects  are  thrown  or  dropped  into  a  street  and  the 
mnnicipality  is  in  no  way  legally  responsible  for  the  act 
capsing  them  to  be  so  thrown  or  dropped,  it  is  not  liable  for 
injuries  therefrom  to  travelers.  Thus,  a  municipality,  where 
aot  liable  for  negligence  of  its  officers  in  setting  off  blasts  at 
a  cjuarry,  is  not  liable  because  rocks  are  thereby  thrown  into 
a    street  so  as  to  injure  a  traveler.®^ 

b.    Driveway. 

S     2779.    In  general. 

Tor  what  particular  defects  in  the  driveway  is  a  munici- 
lity  liable  where  injury  results  therefrom  to  a  person 
^sing  the  street,  is  largely  a  matter  to  be  determined  by  the 
f^^cts  of  the  particular  case,  and  is  generally  a  qxiestion  for 
^^e  jury.    As  already  stated,®^  the  municipality  is  not  liable 
^Or  injuries  unless  it  has  been  negligent.    And  a  municipality 
^*  not  negligent  because  the  driveway  is  not  in  the  best  of 
^^ndition  in  every  part  thereof,  since  there  are  bound  to  be 
^me  depressions  and  the  like.    What  is  an  actionable  defect 
'Ui  the  driveway  depends  upon  all  the  circumstances  of  the 
particular  case,  taking  into  consideration  the  physical  struc- 
ture and  nature  of  the  country,  its  climate,®^  the  location  of 
the  road  as  to  whether  it  is  in  a  congested  part  of  the  munici- 
pality or  is  a  rural  way,®^  etc. 

Injuries  resulting  from  minor  defects  in  a  street  are  not 
actionable,  and  the  defect  often  is  so  small  and  insignificant 
that  it  will  be  held  as  a  matter  of  law  not  to  constitute  negli- 
gence.®*   For  instance,  municipalities  have  been  held  not  lia- 


90.  "The  city  is  no  more  liable  to 
plaintiff  when  he  was  struck  in  the 
street  Uian  it  would  have  been  if  he 
had  been  struck  in  his  own  yard  ad- 
joining the  street.  If  the  city  is  not 
responsible  for  the  negligence  of  the 
person  who  set  the  rock  in  motion, 
it  is  hard  to  understand  how  it  can 
be  responsible  because  the  rock  hap- 
pened to  fall  in  the  street  Whether 
the  city  is  responsible  for  an  injury 
suffered  by  an  object  falling  in  the 
street  must  depend  whether  or  not 
the  city  is  liable  for  the  object  be- 
ing in  the  air  above  the  street.  To 
Ulnstrate,  if  the  operator  of  an 
iteraplane  should  lose  control  of  it, 
and  it  should  fall  in  the  street  of  a 
city  and  hart  someone,  the  city  would 
be  no  more  responsible  for  this  than 


for  an  object  falling  into  the  street 
from  any  other  cause  over  which  it 
had  no  control;  and  the  city,  not 
being  responsible  for  the  negligence 
of  the  person  who  set  the  rocks  in 
motion,  can  not  be  held  liable,  sim- 
ply because  the  rocks  happened  to 
fall  in  the  street,  or  hit  a  person  In 
the  street."  Braunsteln  v.  Louis- 
ville, 146  Ky.  777,  143  S.  W.  372. 

91.  §  2726.  ante. 

92.  Van  Pelt  v.  Clarksburg,  42 
W.  Va.  218,  24  S.  B.  878. 

93.  §  2726,  ante. 

94.  Not  liable  for  electric  light 
poles  in  street,  near  the  curb,  where 
horse  hitched  to  pole  is  hurt  by 
raising  foot  clear  over  the  raised 
curbstone  and  putting  it  into  the 
space  between  the  curb  and  the  pole 
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ble  where  the  only  defect  was  cobblestones  in  the  street," 
or  loose  bricks,'^  or  slight  depressions.'''  So  falls  upon 
slippery  asphalt  pavement  are  not  ordinarily  actionable." 
And  a  shallow  gutter  across  a  street  is  not  a  defefit.** 

§  2780.     Openings,  holes,  excavations,  etc. 

If  there  are  deep  holes  in  the  driveway  of  a  street,  what- 
ever the  cause,  whether  made  by  digging  or  otherwise,  and 
such  boles  are  dangerous  to  travelers,  the  municipality  is 
liable  for  injuries  resulting  therefrom,  if  it  has  failed  to 
properly  guard  the  hole,  provided  of  course  the  municipality 
has  actual  or  constructive  notice  of  the  bole,  where  notice  is 
necessary.^    Likewise  if  excavations  are  made  in  a  street,  and 


on  the  opposite  or  further  side. 
Ryther  t.  Auatfn,  72  Minn.  24,  74 
N.  W.   1017. 

Curbatone.  Not  liable  where  plain- 
tiff, stepping  off  of  crosswalk,  put 
his  foot  into  a  V-sbaped  opening  In 
tbe  curbstone  where  the  curbs  had 
not  come  together,  the  opening  being 
several  feet  away  from  tbe  crosswalk 
and  made  to  carrj  tbe  water  from  tbe 
street.  Harrlgan  v.  Brooklm,  67 
Hun  (N.  Y.),  85,  22  N.  Y.  S.  39,  alTd 
without  opinion  In  143  N.  T.  661, 
39  N.  E.  21. 

95.  McCool  V.  Grand  Rapids,  58 
Mich.  41,  24  N.  W.  631,  65  Am.  Rep. 


actionable.  Decker  t.  New  York.  ISS 
N.  T.  8.   56S,  147  App.  DIt.   69L 

Depression  in  asphalt  Burtace  of 
street,  about  three  Inches  deep, 
saucer-shaped,  and  as  large  aa  a 
wash  tub— not  liable.  Jones  v.  De- 
troit (MIob.  1912),  137  N.  W.  S18. 

9S.  Vaccarinl  t.  New  Turk,  104 
N.  Y.  S.  928,  64  Hlsc.  Rep.  600. 

i   27S4,   post. 

99.  Baker  t.  Madison,  B6  Wte.  374, 
14  N.  W.  289. 

Gutter  across  suburban  street, 
to  pass  water  across  Uie  road,  16  to 
18  Inches  deep  and  2^  feet  across — 
not  liable.  Van  Pelt  t.  Clarksburg, 
42   W.  Va.   218,  24   S.   B.   878. 

1.  Alabama.  Birmingham  t.  Liewls, 
92   Ala.  362.   9  So.   243. 
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a  cover  put  over  their  top,  the  municipality  is  liable  if  the 
top  is  out  of  order  or  unfit  for  use,  or  if  the  top  is  taken  off 
or  tips  when  a  person  is  walking  thereon.^  This  rule  applies 
to  manholes.^  So  a  municipality  may  be  liable  in  case  of  uw- 
guared  ditches  across  a  street.*  So  liability  may  exist  where 
a  trench  in  a  street  has  been  filled  up  but  in  a  negligent  man- 
ner.* So  while  the  street  must  not  be  so  high  in  the  center 
and  slope  at  such  a  sharp  grade  to  the  sides  as  to  be  danger- 


tracks,  to  remove  earth  from  sewer 
being  constructed.  Unguarded.  Lia- 
ble. Block  y.  Worcester,  186  Mass. 
626,    72    N.    B.    77. 

Sewer  excavation  eight  feet  deep, 
unguarded  and  without  lights  ex- 
cept at  head  of  excavation.  City 
liable.  Crowther  v.  Tonkers,  60  Hun 
(N.  Y.),  586  (mem.),  15  N.  Y.  S.  588 
(full  opinion).. 

Catch -basin.  Covington  v.  Boll- 
winkle   (Ky.),  121  S.  W.  664. 

Openings  in  sewers  must  be 
gruarded.  Chicago  v.  Seben,  62  III. 
App.  248,  afTd  in  165  111.  371,  46 
N.  E.  244,  56  Am.  St.  Ren.  245. 

An  open  trench  in  a  street  is  not 
a  nuisance  where  it  is  a  necessary 
part  of  lawful  work  in  the  street, 
but  reasonable  care  must  be  exer- 
cised to  guard  it.  McDonald  v. 
Degnon-McLean  Cont  Co.,  109  N.  Y. 
S.    519,   124   App.   Div.   824. 

2.  Cesspool  in  street  with  cover 
having  a  space  in  it  big  enough  to 
receive  a  horse's  foot  Liable.  Buck 
V.  Biddeford,  82  Me.  433.  19  AU.  912. 

3.  Manhole  open  at  night.  Kan- 
kakee V.  Linden,  38  III.  App.  657. 

Manhole  at  intersection  of  street 
must  be  so  that  travelers  stepping 
on  it  will  not  be  thrown  into  the 
hole.  Lincoln  v.  Detroit,  101  Mich. 
245,  59  N.  W.  617. 

But  error  to  instruct  that  city  is 
required  to  keep  manhole  as  safe  as 
sidewalk.  Lincoln  v.  Detroit,  101 
Mich.   245,  59  N.  W.  617. 

Uncovered  manhoie,  plaintiff 
stepped  into  it.  City  held  not  liable 
where  it  is  not  shown  who  uncovered 
the  hole  or  how  long  it  had  been 
uncovered.  Thomas  v.  New  York, 
131  N.  Y.  S.  697,  146  App.  Div.  612. 

4.  Amerlcus  v.  Chapman,  94  Ga. 
711,  20  S.  E.  3;  Lemont  v.  Rood,  18 
IlL  App.  245;  Galveston  v.  Posnain- 
sky,  62  Tex.  118,  50  Am.  Rep.  517; 
White  V.  San  Antonio  (Tex.  Civ. 
App.),   26   S.   W.   1131. 


Ditch  four  feet  deep,  unguarded  at 
night.  City  liable.  lola  v.  Farmer, 
72  Kan.  620,  84  Pac.  386. 

Ditch  in  street,  within  the  limits 
of  travel,  containing  water.  Not 
shown  to  be  safe  because  no  acci- 
dent for  forty  years.  Bradner  v. 
Warwick,  86  N.  Y.  S.  935,  91  App. 
Div.   408. 

Liable  for  negligence  in  falling  to 
properly  cover  culvert  across  street 
O'Gorman  v.  Morris,  26  Minn.  267, 
3  N.  W.  349. 

Uncovered  drain  across  street — 
not  liable  where  street  not  improved 
or  graded  at  place  of  accident. 
Hughes  V.  Baltimore,  Fed  Cas.  No. 
6,844. 

5.  Heberling  v.  Warrensburg,  133 
Mo.  App.  544,  113  S.  W.  673. 

Negligent  filling  of  trench,  which 
settled  during  a  heavy  rainstorm. 
Liable.  Johnson  v.  Worcester,  172 
Mass.  122,  51  N.  E.  519. 

Negligence  in  packing  earth 
around  manhole.  City  liable.  Wil- 
kins  V.  Wilmington,  2  MarV.  (Del.) 
132,  42  Atl.  418. 

Culverts  as  sidewalks.  Covering 
of  ditch  running  along  the  side  of 
a  street,  used  as  a  sidewalk,  not  a 
culvert  but  a  sidewalk,  and  hence 
municipality  not  liable  under  old 
Michigan  statute.  Kowalka  v.  St 
Joseph,  73  Mich.  322,  41  N.  W.  416. 

Compare.  Where  a  municipality 
has  opened  a  street  for  travel  over 
its  entire  width,  reasonable  care 
must  be  exercised  to  keep  the  whole 
street  safe;  and  it  is  liable  where 
thereafter  a  ditch  is  dug  across  the 
street  and  a  bridge  is  built  suf- 
ficiently wide  to  accommodate  the 
usual  travel  but  leaving  a  space  un- 
bridged  on  both  sides.  Smith  v. 
Hayti.  130  Mo.  App.  321,  109  S.  W. 
817. 
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ous,  yet  a  cross  grade  of  less  than  six  inches  in  to:  Iwi 
been  held  not  dangerous." 

On  the  other  Iwiiid,  munidpalitios  have  been  he*iUkl 
where  the  cause  of  t]ie  injury  was  due  to  such  defective  a 
ditions'  as  glass  on  the  street;*  raised  water  itOi\*  M\ 
ueross  street; '"  live  tdectric  wire  hanging  or  laving  on  wrf  I 
road;"  electric  lights i'"  failure  to  properly  'fiR  trt*Ak%\ 
for  water  pipes;  '^  hole  in  street;  "  piles  or  ridges  of  &!;■  I 
rubbish  and  brickbats  in  streets."*  1 

So  a  municipality  is  liable  where  a  railway  bridge  is  Wt  I 
over  a  highway  and  the  grade  of  the  street  is  raised  sotU  | 
travelers  cannot  puss  under  it  safely.'^  Likewise,  nii<  b 
street  may  be  of  sucli  a  size  and  character  as  to  m^  Ai  1 
municiimlity  Ual)le  where  injury  results  therefrom;"  tut  a  1 
municipality  is  not  lialile  for  failure  to  keep  dirt  roads  tm 
from  ruts  such  us  are  ordinarily  made  by  neavy  wagouk  j 
soft  ground.'"  Where  a  commercial  or  street  railroad  tnA 
CTOsst^s  u  street,  defects  in  the  crossing,  although  attribntiUe 
to  the  railroad  company,  are  actionable."     So  the  mnnit^nl- 

6.  Kaiser  v.  St.  Louis,  186  Mo. 
366.   S4   S.  "W.   19. 

T.  Covsr  to  ceMDool,  not  fastened 
down,  floated  oS  In  beavy  rain,  and 
plalntlfl  fell  into  It  on  cross  lug 
gtreet.  Verdict  for  plaintiff  aUBtaln- 
ed.  Post  V.  Boston,  141  Mass.  189. 
4   N.   E.   813. 

8.  Bl  Paao  v.  Dolan  (Tex,  CIt. 
App.),  26  S.  W.  669:  Galveston  v. 
Reagan  (Tox.  Civ,  App.),  43  S,  W,  48. 

9.  WUklDB  V,  Rutland,  CI  Vt  336, 
17    Atl.    735. 


(Del.)  306.  43  AtL  1S2;  1 

Wilmington,  8  HouaL    (DeL)  Ml.  H 
Atl,   347. 

Liable  for,  In  partictUv  am 
where  hole  made  by  cntrat  b(M 
taken  out  and  filled  with  Ioom  Art 
rounded  up.  HeherlioB  t.  Warc^ 
burg,  204  Mo.  604,  103  B.  W.  M. 

IG.  Ridge  of  dirt  16  incbo  htf 
and  4  to  5  feet  wide,  in  centv  ri 
well  traveled  street,  witbont  win- 
lags.  Streeter  v.  Harsbalttown,  iS 
la,   419,   99   N.   W.   114. 
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_  is  liable  to  one  injured  while  driving  along  the  street  be- 
^^^use  of  the  nnsafety  of  a  crosswalk?^ 

2781.    Obstructions. 


Unless  it  has  used  reasonable  care  to  protect  the  public 

the  obstruction,^^  a  municipality  is  liable  if  obstructions 

itted  to  remain  in  a  street  result  in  injury  to  third  per- 

,**  provided  the  obstruction  is  a  dangerous  one,  and  the 

L  Itamicipality  had  actual  or  constructive  notice  thereof  a  suffi- 

^  ^^Bient  length  of  time  before  the  injury  to  have  remedied  tiie 

'"  ^Imsafe  condition,  where  notice  is  necessary.    Furthermore,  no 

custom  or  usage  can  justify  the  placing  of  obstructions  in  a 

Street^* 

However,  the  necessities  of  modern  life  demand  the  loca- 
tion of  many  obstacles  in  the  highway,^^  and  the  municipality 
may  permit  minor  encroachments  on  the  streets.^®  So  tem- 
porary encroachments  on  the  street,  as  with  building  materi- 
als while  constructing  a  building,^^  or  with  teams  and  vehi- 
cles while  loading  or  unloading  goods,^®  are  not  unlawful, 
and  a  municipality  is  not  liable,  ordinarily,  in  case  of  injury 
to  travelers  therefrom,^®  unless  permitted  to  remain  an  un- 
reasonable time.^®  So  a  municipality  may  temporarily  place 
obstructions  in  a  street  for  the  purpose  of  making  repairs. 
Likewise,  there  are  certain  useful  and  more  or  less  necessary 
articles  in  streets  such  as  shade  trees, ^^  hitching  postSy^^ 


I  2750,  ante. 

Liable  for  loose  street  car  rail, 
laid  on  timbers  which  would  not 
rapport  the  spikes,  at  crossings. 
Hatches  v.  Shields,  74  Miss.  871,  21 
So.  797. 

Iron  rails  projecting  four  Inches 
above  the  planked  surface  of  the 
street — liable.  Michigan  City  y. 
Boeckllng,  122  Ind.  39,  23  N.  E.  518. 

2L  Cross  walk,  one  side  raised 
eight  inches  above  the  roadway, 
planks  warped  and  loose.  Vandalia 
T.  Ropp,  39  111.  App.  344. 

22.  Jones  y.  Boston,  188  Mass.  53, 
74   N.    E.    295. 

23.  LouisviUe  v.  Keher,  117  Ky. 
841,  79  S.  W.  270;  McEvoy  v.  Sault 
Ste  Marie,  136  Mich.  172,  98  N.  W. 
1006:  Knoxvllle  v.  Bell,  80  Tenn.  (12 
Lea),  157;  Saylor  v.  Montesano,  11 
Wash.   328,   39   Pac.    653. 

Loose  plank — liability  held  ques- 
tion for  jury.  Grand  Forks  v.  All- 
man,  163  Fed.  532,  83  C.  C.  A.  554. 

24.  Wright  V.  Hildreth,  69  111. 
App.  588. 


25.  S  1314,  ante,  vol.  3. 

26.  S  1317,  ante,  vol.  3. 

27.  S   1340,  ante,  vol.  3. 

28.  S   1339,  ante,  vol.  3. 

29.  Temporary  obstructions.  Un- 
der the  rule  permitting  temporary 
obstructions,  a  hose  pipe  may  be 
placed  in  the  street  to  clean  out  a 
sewer,  and  it  may  be  allowed  to  re- 
main there  all  night  in  use,  where 
necessity  requires,  with  such  precau- 
tions against  injury  as  the  circum- 
stances require.  Portsmouth  v.  Lee 
(Va.  1911),  71  S.  E.  630. 

30.  Piling  of  lumber  in  a  street 
and  keeping  it  there  for  an  unreason- 
able time.  Smith  v.  Davis,  22  App. 
(D.  C.)    298. 

31.  Wellington  v.  Gregson,  31  Kan. 
99,  1  Pac.   253. 

§§  1326-1328,  ante,  vol.  3. 
See  also  Washburn  v.  Easton,  172 
Mass.  525,  52  N.  E.  1070. 

32.  Weinstein  v.  Terre  Haute,  147 
Ind.  556.  46  N.  E.  1004. 

§   1358,   ante,   vol.   3. 
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stepping  stones,"  etc.,**  which,  although  to  some  extent  ob- 
structions, are  not  such  as  to  make  the  municipality  liable  for 
injuries  resulting  from  colliding  therewith,  provided  they  are 
properly  constructed  and  located.  However,  if  they  are  not 
properly  constructed  or  are  not  properly  located  the  mmuci- 
pality  is  ordinarily  liable.  This  exception  making  the  mnni- 
eipality  liable  in  case  of  improper  construction  or  location 
has  been  applied  to  poles,^''  hitching  posts,^"  stepping 
blocks,"  hydrants,^^  fire  plugs,'^  etc. 

Among  the  obstructions  in  the  driveway  which,  under  the 
circumstances  of  the  particular  ease,  have  been  held  sncli  as 
to  make  the  municipality  liable  for  injuries  resulting  there- 
from, are  the  following:*"  rubbish;"  fallen  wire;*^  pUe  of 
lumber;*^  abandoned  street  railway  side  track;**  bowlder;" 
old   curbing   left   in    street;*"    mortar   boxes ;*^    nngnarded 


S3.  Dubois  V.  KlngatOD.  102  N.  Y. 
219,  e  N.  E.  273.  65  Am.  Hep.  804; 
Robert  T.  Powell,  B2  N.  T.  S.  918. 
24  Mlgc  Rep.  241. 

I  13GS,  ante,  voL  3. 

Carnage  block  of  ordinary  sIm 
and  placed  in  the  usual  poaltlon  near 
the  curb.  Wolf  v.  Dlatrict  of  Colum- 
bia, 21  App.  (D.  C.)  *ei.  69  L.  R.  A. 
S3;  Cladnnatt  r.  Fleischer,  G3  Ohio 
St.   229,   68   N.   E.    668. 

34.  Telegraph  pole  In  street  Is 
not  an  unlawful  obstruction.  Gaudln 
T.  Carthage,  12  N.  Y.  S.  796. 

Lamp  post  near  curb  not  unlawful 
obfltruction.  Van  WIe  t.  Mt.  Vernon, 
49  N.  T.   S.  779,  26  App.  DW.  330. 


Ing  from  the  curbstone  across  the 
gutters  and  served  as  a  «tepplnf 
Btooe.  Is  an  actionable  obstroctkHt. 
where  after  the  paving  of  the  street 
the  Btone  was  moved  out  Into  ttaa 
street  and  Its  use  as  a  stepping  stone 
ceased.  McCormacfe  i.  Ilobln,  126 
La.    G94.    62    So.    779. 

38.  St.  Germain  t.  FbU  River,  177 
Mass.  660,  69  N.  E.  447. 

39.  Fire    plug   close    to    traveled 

?B,th  and  concealed  by  vegetation. 
hunborg  v.  Pueblo,  18  Colo.  App. 
SO,  70  Pac.   148. 

40.  Table  on  sidewalk,  liable  for 
permitting  without  objection  for 
some  tima     Palestine  v.  HaaselL  IS 
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building  materials  in  a  street,  although  ordinance  authorized 
such  obstructions  and  though  builder  was  himself  personally 
liable  for  such  injuries ;  *®  Umb  of  tree  projecting  into  street 
dangt^rously  low;**  polling  booth  in  street ;^^  paving  mate- 
rial ;^^  stretched  wire  at  street  corner;**^  electric  light  close 
to  ground ; "  beam  used  as  runway ;  ^  pile  of  sand  or  dirt ;  ^^ 
wagon  standing  in  street  night  and  day.^® 


delpbla,  217  Pa.  159.  66  AU.  251,  10 
U   R.  A.    (N.   S.)    678. 

*'The  city  seeks  to  relieve  itself 
of  liabUity,  on  the  ground  that  a 
municipal  cornoration  is  not  respon- 
sible for  an  injury  caused  by  the 
negligence  of  an  independent  con- 
tractor. But  this  principle  has  no 
application  to  the  case.  Property 
owners,  engaged  in  work  on  a  city 
or  borough  street  in  front  of  their 
properties,  in  obedience  to  the  re- 
quirements of  an  ordinance,  are  not 
contractors  exercising  an  independ- 
ent employment,  over  whom  the  mu- 
nicipal authorities  have  no  control. 
Trego  V.  Honeybrook  Borough,  160 
Pa.  76,  28  Atl.  639.  A  municipality 
may  not  be  responsible  for  the  neg- 
ligence of  an  owner  of  property  en- 
saged  in  work  on  a  street,  done  on 
notice  from  it.  where  the  negligence 
is  in  the  manner  of  doing  the  work 
on  the  part  of  the  street  necessarily 
occupied  for  that  purpose,  but  its 
duty  to  exercise  reasonable  super- 
Tision  of  streets  thrown  open  for 
travel  always  continues.  The  plac- 
ing of  the  rejected  curbstones  in  the 
street  was  not  a  nart  of  the  work 
of  resetting  the  curb,  but  the  un- 
authorized use  of  the  street  as  a 
place  of  storage  for  material  that 
should  have  been  placed  elsewhere 
or  at  once  removed.  It  was  allowed 
to  remain  there,  a  menace  to  travel, 
during  the  progress  of  the  work  and 
after  its  completion,  and  the  ques- 
tion of  constructive  notice  to  the 
city  was  for  the  Jury."  Meyers  v. 
Philadelphia,  217  Pa.  159,  66  Atl.  251, 
10   L.   R.  A.    (N.   S.)    678. 

47.  Munley  v.  Sugar  Notch,  215 
Pa.  228.  64  Atl.  377. 

48.  La  Porte  v.  Henry,  41  Ind. 
App.  197,  83  N.  E.  655. 

49.  Louisville  v.  Michels,  114  Ky. 
551,  71  S.  W.  511;  Embler  v.  Wall- 
kin.    132    N.    Y.    222.    30    N.    E.    404. 

50.  Haberlll  v.  Boston,  190  Mass. 
?6S.  76  N.  E.  907,  4  L.  R.  A.  (N.  S.) 
571. 


51.  Paving  material  in  street,  to 
be  used  in  improvement  of  another 
street,  is  an  actionable  obstruction, 
though  it  would  be  otherwise  if  to 
be  used  in  the  improvement  of  the 
street  on  which  it  was  located.  Louis- 
ville V.  Tompkins  (Ky.),  122  S.  W. 
174. 

52.  Wire  .stretched  along  boule- 
vard at  street  corner — liable  to  pe- 
destrian injured  while  atempting  to 
cross  the  street  diagonally.  Mo- 
Donald  V.  St  Paul,  82  Minn.  308,  84 
N.    W.    1022,    83    Am.    St    Rep.    428. 

53.  Electric  light  in  street,  let 
down  to  within  a  few  feet  of  the 
ground,  left  there  after  cleaning  it 
— city  liable.  Mickey  v.  Indianola 
(la.),  114  N.  W.   1072. 

54.  Beam  used  as  runway  across 
street,  to  convey  meat,  being  lowered 
for  use,  driver  of  wagon  collided 
with  it.  Verdict  for  plaintiff  sus- 
tained. Wynn  v.  Yonkers,  80  N.  Y. 
S.  257,  80  App.  Dlv.  277. 

55.  Joslyn  v.  Detroit,  74  Mioih. 
458.  42  N.  W.  50;  Chicago  v.  Brophy, 
79  111.  277;  Stafford  v.  Oskaloosa,  64 
la.  251,  20  N.  W.  174;  Tiers  v.  New 
York,  74  Hun  (N.  Y.)  452,  26  N.  Y. 
S.   688. 

Pile  of  ashes  in  driveway,  five  or 
six  inches  high  held  not  actionable. 
Kelchner  v.  Nanticoke  Borough,  209 
Pa.    412,    58    Atl.    851. 

56.  Cohen  v.  New  York,  113  N. 
Y.  532,  21  N.  B.  700,  4  L.  R.  A.  406, 
10  Am.  St  Rep.  506. 

Leaving  vehicles  In  street.  It  is 
well  settled  that  a  street  may  be 
rendered  unsafe  for  public  use,  so 
as  to  charge  a  municipality  with 
the  consequences,  by  the  long  contin- 
ued use  thereof  for  such  a  purpose 
as  the  leaving  of  vehicles  therein. 
Radichell  v.  Kendall,  121  Wis.  560, 
99  N.  W.  348. 

And  in  such  a  case  it  is  immaterial 
that  the  particular  vehicle  which 
obstnutfd  the  street  had  not  been 
left  there  on  previous  occasions,  or 
that  the  street  had  not  been  custo- 
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On  the  other  liniul,  it  has  been  held,  in  particular  cases,  that 
a  recovery  cannot  Ik?  had  where  the  injury  resulted  from  ob- 
structions "^  such  iia  doorsteps -j^^  fence  across  a  street;" 
rope  across  street;""  public  pump  in  street;"*  slight  mound 
of  dirt;  sleigh  standing  in  street  a  few  minutes  to  unload 
goods;  *'  use  of  streets  or  alleys  by  railway  company,  pursu- 
ant to  a  franchise;"'  crosswalk;*^  fire  engine  standing  in 
street;""  two  by  four  scantling  in  driveway;'''  embankment 
of  earth  in  constructing  a  street  railway  track,  where  room 
was  left  for  safe  travel;"*  goats."^  So  a  municipality  has 
been  held  not  liable  to  a  passenger  on  a  street  car  injured 
by  coming  in  contact  with  a  trolley  pole,  where  the  municipal- 
i^  did  not  fix  or  direct  tlie  precise  location  of  the  tracks  or 
the  poles,  or  determine  the  width  of  the  cars.^" 

I  2782.     Embankments. 

If  the  driveway  is  elevated  and  there  are  steep  banks  on- 
one  or  both  sides,  the  municipality  must,  if  necessary  to  pro— 


marll7  obstructed  by  Tehlclee  at  tbe 
preclee  place  where  the  accident  oc- 
caired.  Radtchell  t.  Kendall.  121 
Wis.   560,   99   N.   W.   US. 

But  It  Is  not  oegUgence  [or  a  smalt 
Tillage  to  permit  two  wagons  to  stand 
in  tront  of  a  wagon  shop  lor  two  or 
three  days  In  violation  of  a  villaK^ 
by-law.  Studeor  v.  Gouvernpiir,  44 
N.   T.   8,   132.   15   App.   DIv.   229. 

67.  Stone  In  driveway  near  side- 
walk, put  there  to  protect  sidewalk, 
actionable    obstruction 


horse  broke  rope  and  It  struck  a 
pedestrian.  City  not  liable.  Iaw- 
renceburg  t.  Lay  (Ky.  1912),  149  S. 
W.  862. 

61.    Lostutter  v.  Aurora,  126  Ind. 
43ti.  26  N.  E.  184,  12  U  R.  A.  259. 

5    1345,   ante,   Tol.   3. 

n2.    StalTord   t.   Oskalooaa,   G7  la. 
748.  11  N.  W.  668. 

63.     Stkes    T.    Manchester,    59    la. 
65,   12   N,   W.   755. 

5   1339.   ante,  TOl.   3. 

Heatb  T.  Pes  Molnea  a  8t  L. 
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tect  travelers,  erect  guards  or  railings  to  prevent  persons 
falling  over  the  embankments^ 

§  2783.     Objects  frightening  horses. 

^  Except  in  Massachusetts/^  Michi^an/^  and  South  Caro- 
lina,^* where  the  liability  for  defective  streets  is  statutory, 
and  the  rule  of  non-liability  is  asserted  in  case  of  objects 
frightening  horses,  it  is  well  settled  that  municipalities  are 
liable  for  injuries  resulting  from  the  existence  of  objects  in 
the  street  calculated  to,  and  which  in  fact  do,  frighten  horses 
and  cause  injury,^ *^  although  neither  the  horse  nor  the  vehi- 
cle come  in  actual  contact  with  the  object  of  fright,''®  and 
without  regard  to  whether  the  fright  is  caused  by  the  ap- 
pearance of  the  object  or  the  sound  made  by  it,''''  and  gen- 
erally without  regard  to  whether  the  object  is  in  the  traveled 
part  of  the  way  J®  However,  the  object  must  be  of  such  a 
character  as  to  be  calculated  to  frighten  horses  of  ordinary 
gentleness,  '^^  and  furthermore  no  recovery  can  be  had  where 
the  object  is  properly  in  the  street,  as  where  placed  in  the 
street  or  continued  there  by  a  third  person  in  connection  with 
a  proper  temporary  use  of  the  street.     Thus,  if  the  objects 


71.  S  2S00,  post. 

72.  Cook  V.  Charlestown,  13  Allen 
(Mass.),  190,  note,  98  Mass.  80. 

See  also  Bowes  v.  Boston.  155 
Mass.  344,  29  N.  E.  633,  15  L.  R.  A. 
366;  Howard  v.  Worcester,  153  Mass. 
426.  27  N.  E.  11,  12  L.  R.  A.  160,  25 
Am.  St.  Rep.  651;  Cole  v.  Newbury- 
port,  129  Mass.  594,  37  Am.  Rep. 
394;  Keith  v.  Easton,  2  Allen 
(Mass.),  552. 

Compare  Butman  v.  Newton,  179 
Mass.  1,  60  N.  E.  401,  88  Am.  St. 
Rep.  349,  where  negligence  was  in 
connection  with  construction  of 
street  in  dumping  stone. 

No  liability  where  fright  is  from 
sound  and  not  sight.  Bowes  v.  Bos- 
ton, 155  Mass.  344,  29  N.  E.  633,  15 
L.    R.   A.    365. 

73.  Agnew  v.  Corunna,  55  Mich. 
428,  21  N.  W.  873,  54  Am.  Rep.  383. 

See  also  Brink  v.  Grand  Rapids, 
144   Mich.   472,   108   N.   W.   430. 

74.  Dunn  v.  Barnwell,  43  S.  C. 
398,  21  S.  E.  315,  49  Am.  St.  Rep. 
843. 

75.  IJlinois.  Chicago  v.  Hoy,  75 
111.  530,  dead  animal. 

Indiana.  Rushville  v.  Adams,  107 
Ind.  475,  8  N.  E.  292,  57  Am.  Rep. 
124. 

6  McQ.  22 


Iowa.  Frazee  v.  Cedar  Rapids,  151 
la.  251,  131  N.  W.   33. 

New  York.  Barr  v.  Bainbridge, 
59  N.  Y.  S.  132,  42  App.  Div.  628 
(rubbish) ;  Champlain  v.  Penn  Yan, 
34  Hun  (N.  Y.),  33,  afTd  in  102  N. 
Y.    680,   advertising  banner. 

Texas.  Weatherford  v.  Lowery 
(Tex.  Civ.  App.),  47  S.  W.  34,  scraper 
with  bright  side  exposed. 

Washington.  See  Taylor  v.  Bal- 
lard, 24  Wash.  191,  64  Pac  143. 

Wisconsin.  Little  v.  Madison,  42 
Wis.  643,  24  Am.  Rep.  345,  wild 
animals  exhibited  pursuant  to  li- 
cense. 

But  see  Kent  v.  Cheyenne,  2 
Wyo.  6. 

76.  District  of  Columbia  v.  Moul- 
ton,  15  App.  (D.  C.)  363;  Guverson 
V.  Grafton,  5  N.  D.  281,  65  N.  W. 
676. 

77.  Falmouth  v.  Woods,  16  Ky. 
L.  Rep.  (abstract),  317,  where  fright 
was  caused  by  noise  from  canvas 
sign. 

78.  District  of  Columbia  v.  Moul- 
ton,  15  App.    (D.  C.)    363. 

79.  Frazee  v.  Cedar  Rapids  (la.), 

131  N.  W.  33;   Elam  v.  Mt.  Sterling, 

132  Ky.    657.   117   S.   W.   250,   20   L. 
R.   A.    (N.    S.)    512. 
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ble  where  the  only  defect  was  cobblestones  in  the  street," 
or  loose  bricks,^'  or  slight  depressions.^''  So  falls  upon 
slippery  asphalt  pavement  are  not  ordinarily  actionable.*" 
And  a  shallow  gutter  across  a  street  is  not  a  defeftt.*' 

§  2780.     Openings,  holes,  excavations,  etc 

If  there  are  deep  holes  in  the  driveway  of  a  street,  what- 
ever the  cause,  whether  made  by  digging  or  otherwise,  and 
such  holes  are  dangerous  to  travelers,  the  municipality  is 
liable  for  injuries  resulting  therefrom,  if  it  has  failed  to 
properly  guard  the  hole,  provided  of  course  the  municipality 
has  actual  or  constructive  notice  of  the  hole,  where  notice  is 
Likewise  if  excavations  are  made  in  a  street,  and 

actionable.    Decker  t.  New  Tork,  ISl 
N.  Y.  8.   558,  147  App.  DiT.   69L 

Depress  Ion  In  asphalt  surface  of 
street,  about  tbree  t&chea  deep, 
saucer-Bbaped.  and  as  large  as  a 
wash  tub— not  liable.  Josee  y.  De- 
troit (Mich.  1912),  137  N.  W.  613. 

98.  VaccarlDl  t.  New  Tork,  104 
N.  T.  a  928,  54  Misc.  Rep.  «00. 

I  27S4,  post. 

99,  Baker  t.  Madison,  66  Wis.  374, 
n  N.  W.  289. 

Gutter  acrosa  suburban  street, 
to  pass  water  across  the  road,  16  to 
18  Inches  deep  and  2*^  feet  across— 
not  liable.  Van  Pelt  v.  Clarksburg, 
42   W,   Va.   218.  24   S.  B.  878. 

1.  Ajabama.  Birmingham  v.  Lewis, 
92   Ala.   352,   9   So.   213. 


on  the  opposite  or  further  side. 
Ryther  v.  Austin,  72  Minn.  24,  74 
N.  W,   1017. 

Curbstone,  Not  liable  where  plain- 
tiff, stepping  off  of  crosswalk,  put 
hlB  toot  Into  a  V-shaped  opening  In 
U>e  curbstone  where  the  curbs  had 
not  come  together,  the  opening  being 
several  feet  sway  from  the  croaswalk 
and  made  to  carry  the  water  from  the 
street,  Harrigan  v.  Brooklyn,  67 
Hun  (N.  T.),  85,  22  N.  T.  8.  39,  afCd 
without  opinion  In  143  N.  T.  661, 
39  N.  E.  21. 

95.  McGooI  T.  Grand  Rapids,  68 
Mich.  41,  24  N.  W.  631,  66  Am.  Rep. 
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a  coyer  put  over  their  top,  the  municipality  is  liable  if  the 
top  is  out  of  order  or  unfit  for  use,  or  if  the  top  is  taken  off 
or  tips  when  a  person  is  walking  thereon.^  This  rule  applies 
to  manholes.^  So  a  municipality  may  be  liable  in  case  of  wi- 
gttared  ditches  across  a  street.*  So  liability  may  exist  where 
a  trench  in  a  street  has  been  filled  up  but  in  a  negligent  man- 
ner.*^ So  while  the  street  must  not  be  so  high  in  the  center 
and  slope  at  such  a  sharp  grade  to  the  sides  as  to  be  danger- 


tracks,  to  remove  earth  from  sewer 
being  constructed.  Unguarded.  Lia- 
ble. Block  y.  Worcester,  186  Mass. 
626.    72   N.    B.    77. 

Sewer  excavation  eight  feet  deep, 
unguarded  and  without  lights  ex- 
cept at  head  of  excavation.  City 
liable.  Crowther  v.  Yonkers,  60  Hun 
(N.  Y.),  586  (mem.),  15  N.  Y.  S.  588 
(full  opinion).. 

Catch-basin.  Covington  v.  Boll- 
winkle  (Ky.),  121  S.  W.  664. 

Openings  in  sewers  must  be 
guarded.  Chicago  v.  Seben,  62  111. 
App.  248,  afTd  in  165  111.  371,  46 
N.  B.  244,  56  Am.  St.  Ren.  245. 

An  open  trencli  in  a  street  is  not 
a  nuisance  where  it  is  a  necessary 
part  of  lawful  work  in  the  street, 
but  reasonable  care  must  be  exer- 
cised to  guard  it.  McDonald  v. 
Degnon-McLean  Cont  Co.,  109  N.  Y. 
S.   519,   124  App.   Div.   824. 

2.  Cesspool  in  street  with  cover 
having  a  space  in  it  big  enough  to 
receive  a  horse's  foot.  Liable.  Buck 
T.  Biddeford,  82  Me.  433.  19  AU.  912. 

3.  Manliole  open  at  night.  Kan- 
kakee V.  Linden,  38  111.  App.  657. 

Manhole  at  intersection  of  street 
must  be  so  that  travelers  stepping 
on  it  will  not  be  thrown  into  the 
hole.  Lincoln  v.  Detroit,  101  Mich. 
245,  59  N.  W.  617. 

But  error  to  instruct  that  city  is 
required  to  keep  manhole  as  safe  as 
sidewalk.  Lincoln  v.  Detroit,  101 
Mich.  245,  59  N.  W.  617. 

Uncovered  manliole,  plaintiff 
stepped  into  it.  City  held  not  liable 
where  it  is  not  shown  who  uncovered 
the  hole  or  how  long  it  had  been 
uncovered.  Thomas  v.  New  York, 
181  N.  Y.  S.  697,  146  App.  Div.  512. 

4.  Americus  v.  Chapman,  94  Ga. 
711,  20  S.  E.  3;  Lemont  v.  Rood,  18 
UL  App.  245;  Galveston  v.  Posnain- 
sky,  62  Tex.  118,  50  Am.  Rep.  517; 
White  V.  San  Antonio  (Tex.  Civ. 
App.),   26  S.   W.   1131. 


Ditch  four  feet  deep,  unguarded  at 
night.  City  liable.  lola  v.  Farmer, 
72  Kan.  620,  84  Pac.  386. 

Ditch  in  street,  within  the  limits 
of  travel,  containing  water.  Not 
shown  to  be  safe  because  no  acci- 
dent for  forty  years.  Bradner  v. 
Warwick,  86  N.  Y.  S.  935,  91  App. 
Div.   408. 

Liable  for  negligence  in  failing  to 
properly  cover  culvert  across  street. 
O'Gorman  v.  Morris,  26  Minn.  267, 
3  N.  W.  349. 

Uncovered  drain  across  street — 
not  liable  where  street  not  improved 
or  graded  at  place  of  accident. 
Hughes  V.  Baltimore,  Fed  Cas.  No. 
6,844. 

5.  Heberling  v.  Warrensburg,  133 
Mo.  App.  544,  113  S.  W.  673. 

Negligent  filling  of  trench,  which 
settled  during  a  heavy  rainstorm. 
Liable.  Johnson  v.  Worcester,  172 
Mass.  122,  51  N.  E.   519. 

Negligence  in  packing  earth 
around  manhole.  City  liable.  Wil- 
kins  V.  Wilmington,  2  Marv.  (Del.) 
132,  42  Atl.  418. 

Culverts  as  sidewalks.  Covering 
of  ditch  running  along  the  side  of 
a  street,  used  as  a  sidewalk,  not  a 
culvert  but  a  sidewalk,  and  hence 
municipality  not  liable  under  old 
Michigan  statute.  Kowalka  v.  St 
Joseph,  73  Mich.  322,  41  N.  W.  416. 

Compare.  Where  a  municipality 
has  opened  a  street  for  travel  over 
its  entire  width,  reasonable  care 
must  be  exercised  to  keep  the  whole 
street  safe;  and  it  is  liable  where 
thereafter  a  ditch  is  dug  across  the 
street  and  a  bridge  is  built  suf- 
ficiently wide  to  accommodate  the 
usual  travel  but  leaving  a  space  un- 
bridged  on  both  sides.  Smith  v. 
Hayti,  130  Mo.  App.  321,  109  S.  W. 
817. 
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ous,  yet  a  cross  grade  of  less  than  sue  inches  in  ten  feet  has 
been  held  not  dangerous." 

On  the  other  hnnd,  municipalities  have  been  held  liable 
where  the  cause  of  the  injury  was  due  to  such  defective  con- 
ditions'  as  glass  on  the  street;*  raised  water  box;*  post 
across  street;  "*  live  electric  wire  hanging  or  laying  on  side  of 
road;"  electric  lights;^^  failure  to  properly  fill  trench  dug 
for  water  pipes;  '^  hole  in  street;  ^*  piles  or  ridges  of  dirt;'* 
rubbish  and  brickbats  in  streets.'* 

So  a  municipality  is  liable  where  a  railway  bridge  is  built 
over  a  highway  and  the  grade  of  the  street  is  raised  so  that 
travelers  cannot  pass  under  it  safely.' '  Likewise,  ruts  in  a 
street  may  be  of  such  a  size  and  character  as  to  make  the 
municipality  liable  where  injury  results  therefrom;**  bnt  a 
municipality  is  not  liable  for  failure  to  keep  dirt  roads  free 
from  ruts  such  as  are  ordinarily  made  by  heavy  wagons  in 
soft  ground."*  Where  a  commercial  or  street  railroad  track 
crosses  a  street,  defects  in  the  crossing,  although  attributable 
to  the  railroad  company,  are  actionable.*"    So  the  munieipai- 


6.  Kaiser  t.  SL  Louis,  18E  Mo. 
366,  84  S.  "W.  19. 

7.  Cover  to  cMspool,  not  faatened 
down,  floated  on  In  heavy  rain,  and 
plalntlS  [ell  into  it  on  croBSlng 
street.  Verdict  for  plaintiff  sustain- 
ed. Post  V.  Boston,  141  Mass.  189, 
4  N,   E.  815. 

8.  El  Paso  V,  Dolan  (Tex.  Civ. 
App.),  25  S.  W.  669:  Galveston  v. 
Reagan  {Tex.  Civ.  App,).  43  S.  W, 

"     Wilki]         ~ ■ 


(Del.)  306,  43  Aa  162;  Robinson  t. 
Wilmington,  8  Houst.  (DeL)  40»,  » 
Atl.  347. 

Liable  for,  in  particular  ckn 
where  bole  made  br  culvert  beins 
taken  out  and  filled  with  looae  dirt 
rounded  up.  Heberling  v.  Warrens- 
burg,  201  Ho.  604,  103  B.  W.  36. 

IS.    Ridge  o(  dirt  16  Inches  high 
and  4  to  5  feet  wide.  In  center  o( 
well    traveled    street,    without 
Btreeter   v.   Marshs 
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ity  is  liable  to  one  injured  while  driving  along  the  street  be- 
cause of  the  unsafety  of  a  crosswalk?^ 

§  2781.     Obstructions. 

Unless  it  has  used  reasonable  care  to  protect  the  public 
from  the  obstruction,^^  a  municipality  is  liable  if  obstructions 
I>ermitted  to  remain  in  a  street  result  in  injury  to  third  per- 
sons,** provided  the  obstruction  is  a  dangerous  one,  and  the 
municipality  had  actual  or  constructive  notice  thereof  a  suffi- 
cient length  of  time  before  the  injury  to  have  remedied  the 
unsafe  condition,  where  notice  is  necessary.  Furthermore,  no 
custom  or  usage  can  justify  the  placing  of  obstructions  in  a 
street.** 

However,  the  necessities  of  modern  life  demand  the  loca- 
tion of  many  obstacles  in  the  highway,**^  and  the  municipality 
may  permit  minor  encroachments  on  the  streets.*®  So  tem- 
porary encroachments  on  the  street,  as  with  building  materi- 
als while  constructing  a  building,*^  or  with  teams  and  vehi- 
cles while  loading  or  unloading  goods,*®  are  not  unlawful, 
and  a  municipality  is  not  liable,  ordinarily,  in  case  of  injury 
to  travelers  therefrom,**  unless  permitted  to  remain  an  un- 
reasonable time.*^  So  a  municipality  may  temporarily  place 
obstructions  in  a  street  for  the  purpose  of  making  repairs. 
Likewise,  there  are  certain  useful  and  more  or  less  necessary 
articles  in  streets  such  as  shade  trees ^^^  hitching  posts y^^ 


S  2750,  ante. 

Liable  for  loose  street  car  rail, 
laid  on  timbers  which  would  not 
support  the  spikes,  at  crossings. 
Natchez  y.  Shields,  74  Miss.  871,  21 
So.  797. 

Iron  ralis  projecting  four  inches 
above  the  planked  surface  of  the 
street — liable.  Michigan  City  v. 
Boeckling,  122  Ind.  39,  23  N.  E.  518. 

21.  Cross  walk,  one  side  raised 
eight  inches  above  the  roadway, 
planks  warped  and  loose.  Vandalia 
▼.  Ropp,  39  111.  App.  344. 

22.  Jones  v.  Boston,  188  Mass.  53, 
74   N.    E.    295. 

23.  Louisville  v.  Keher,  117  Ky. 
841,  79  S.  W.  270;  McEvoy  v.  Sault 
Ste  Marie,  136  Mich.  172,  98  N.  W. 
1006;  Knoxvnie  v.  Bell,  80  Tenn.  (12 
Lea),  157;  Say  lor  v.  Montesano,  11 
Wash.    328,   39   Pac.    653. 

Loose  plank — liability  held  ques- 
tion for  jury.  Grand  Forks  v.  All- 
man,  153  Fed.  532,  83  C.  C.  A.  554. 

24.  Wright  v.  Hildreth,  69  HI. 
App.  588. 


25.  §  1314,  ante,  vol.  3. 

26.  §   1317,  ante,  vol.  3. 

27.  §   1340,  ante,  vol.  3. 

28.  S   1339,  ante,  vol.  3. 

29.  Temporary  obstructions.  Un- 
der the  rule  permitting  temporary 
obstructions,  a  hose  pipe  may  be 
placed  in  the  street  to  clean  out  a 
sewer,  and  it  may  be  allowed  ta  re- 
main there  all  night  in  use,  where 
necessity  requires,  with  such  precau- 
tions against  injury  as  the  circum- 
stances require.  Portsmouth  v.  Lee 
(Va.  1911),  71  S.  E.  630. 

30.  Piling  of  lumber  in  a  street 
and  keeping  it  there  for  an  unreason- 
able time.  Smith  v.  Davis,  22  App. 
(D.   C.)    298. 

31.  Wellington  v.  Gregson,  31  Kan. 
99,   1   Pac.   253. 

§§  1326-1328,  ante,  vol.  3. 
See  also  Washburn  v.  Easton,  172 
Mass.  525,  52  N.  E.  1070. 

32.  Weinstein  v.  Terre  Haute,  147 
Ind.  556,  46  N.  E.  1004. 

§   1358,  ante,  vol.   3. 
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stepping  stones,'^  etc.,"*  which,  although  to  some  extent  ob- 
structions, are  not  Buch  as  to  make  the  municipality  liable  for 
injuries  resulting  from  colliding  therewith,  provided  they  are 
properly  constructed  and  located.  However,  if  they  are  not 
properly  constructed  or  are  not  properly  located  the  munici- 
pality is  ordinarily  liable.  This  exception  making  the  muni- 
cipality liable  in  case  of  improper  construction  or  location 
has  been  applied  to  poles,^^  hitching  posts,^'  stepping 
blocks,^''  hydrants,"^  fire  pUigs,^"  etc. 

Among  the  obstructions  in  the  driveway  which,  under  the 
circnmBtances  of  the  particular  case,  have  been  held  such  as 
to  make  the  municipality  liable  for  injuries  resulting  there- 
from, are  the  following;'"'  rubbish;*^  fallen  wire;*'  pile  of 
lumber;*^  abandoned  street  railway  side  track;**  bowlder;*' 
old  curbing   left  in   street;**   mortar  boxes;*^   unguarded 


S3.  Dubois  T.  KtngBtoQ,  102  N.  T. 
219,  S  N.  B.  273,  G6  Am.  Rep.  S04; 
Robert  V.  Powell,  52  N.  T.  S.  918. 
S4  UlBC  Rep.  211. 

I  1368,  ante,  vol.  3. 

Carriage  block  ot  ordinary  alze 
and  placed  In  the  uaual  position  near 
the  curb.  Woll  v.  Dlstrlet  o(  Colum- 
bia, 21  App.  (D.  C.)  M4,  68  L.  H.  A. 
83;  Cincinnati  t.  Fleischer,  63  Ohio 
Bt.   229.   58   M.    E.   568. 

3i.  Telagraph  pole  In  street  fa 
not  an  unlawful  obstruction.  Gaudtn 
v.  Carthage,  12  N.  Y.  S.  796. 

Lamp  post  near  curb  not  unlawful 
obftructlon.  Van  Wle  t.  Mt.  Vernon, 
49  N.  T.   S.  779,  26  App.  Dlv.  330. 


Ing  from  the  curbstone  across  the 
gutters  and  served  as  a  steppins 
stone,  Is  an  actionable  ohstmctlon, 
where  after  the  paving  of  the  street 
the  stone  was  moved  out  Into  the 
street  and  Its  use  as  a  stepping  stone 
ceased.  McCormack  t.  Robin,  126 
La.  5U.   62  So.   779. 

38.  St.  Germain  v.  Fall  River,  177 
Mass.   650,   69   N.   E.   147. 

39.  Fire  plufl  close  to  traveled 
path  and  concealed  by  vegetation. 
Thunborg  v,  Pueblo,  18  Colo.  App. 
80,  70  Pac  148. 

40.  Table  on  sidewalk,  liable  for 
permitting  without  objection  for 
some  time.     Palestine  v.  Hasaell,  IS 
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building  materials  in  a  street,  although  ordinance  authorized 
such  obstructions  and  though  builder  was  himself  personally 
liable  for  such  injuries ;  *®  limb  of  tree  projecting  into  street 
dangerously  low;*®  polling  booth  in  street;*^®  paving  mate- 
rial]^^  stretched  wire  at  street  corner ;*^2  electric  light  do^e 
to  ground ; "  beam  used  as  runway ;  *^*  pile  of  sand  or  dirt ;  ^^ 
wagon  standing  in  street  night  and  day.*^® 


delphia,  217  Pa.  159,  66  AU.  251,  10 
Lu   R.  A.    (N.   S.)    678. 

"The  city  seeks  to  relieve  itself 
of  liability,  on  the  ground  that  a 
municipal  cornoration  is  not  respon- 
sible for  an  injury  caused  by  the 
negligence  of  an  independent  con- 
tractor. But  this  principle  has  no 
application  to  the  case.  Property 
owners,  engaged  in  work  on  a  city 
or  borough  street  in  front  of  their 
properties,  in  obedience  to  the  re- 
quirements of  an  ordinance,  are  not 
contractors  exercising  an  independ- 
ent employment,  over  whom  the  mu- 
nicipal authorities  have  no  control. 
Trego  y.  Honeybrook  Borough,  160 
Pa.  76,  28  Atl.  639.  A  municipality 
may  not  be  responsible  for  the  neg- 
ligence of  an  owner  of  property  en- 
gaged in  work  on  a  street,  done  on 
notice  from  it.  where  the  negligence 
is  in  the  manner  of  doing  the  work 
on  the  part  of  the  street  necessarily 
occupied  for  that  purpose,  but  its 
duty  to  exercise  reasonable  super- 
vision of  streets  thlrown  open  for 
travel  always  continues.  The  plac- 
ing of  the  rejected  curbstones  in  the 
street  was  not  a  part  of  the  work 
of  resetting  the  curb,  but  the  un- 
authorized use  of  the  street  as  a 
place  of  storage  for  material  that 
should  have  been  placed  elsewhere 
or  at  once  removed.  It  was  allowed 
to  remain  there,  a  menace  to  travel, 
during  the  progress  of  the  work  and 
after  its  completion,  and  the  ques- 
tion of  constructive  notice  to  the 
city  was  for  the  jury."  Meyers  v. 
Philadelphia,  217  Pa.  159,  66  Atl.  251, 
10  L.   R.  A.    (N.   S.)    678. 

47.  Munley  v.  Sugar  Notch,  215 
Pa.  228.  64  Atl.  377. 

48.  La  Porte  v.  Henry,  41  Ind. 
App.  197,  83  N.  E.  655. 

49.  Louisville  v.  Michels,  114  Ky. 
551.  71  S.  W.  511;  Embler  v.  Wall- 
kill.    132    N.    Y.    222.    30    N.    E.    404. 

50.  Haberlil  v.  Boston,  190  Mass. 
.•^5<l,  76  N.  E.  907.  4  L.  R.  A.  (N.  S.) 
511. 


51.  Paving  material  in  street,  to 
be  used  in  improvement  of  another 
street,  is  an  actionable  obstruction, 
though  it  would  be  otherwise  if  to 
be  used  in  the  improvement  of  the 
street  on  which  it  was  located.  Louis- 
ville V.  Tompkins  (Ky.),  122  S.  W. 
174. 

52.  Wire  .stretched  along  boule- 
vard at  street  corner — liable  to  pe- 
destrian injured  while  atempting  to 
cross  the  street  diagonally.  Mc- 
Donald V.  St  Paul.  82  Minn.  308,  84 
N.    W.    1022.    83    Am.    St.    Rep.    428. 

53.  Electric  light  in  street,  let 
down  to  within  a  few  feet  of  the 
ground,  left  there  after  cleaning  it 
— city  liable.  Mickey  v.  Indianola 
(la.).   114  N.  W.   1072. 

54.  Beam  used  as  runway  across 
street,  to  convey  meat,  being  lowered 
for  use,  driver  of  wagon  collided 
with  it.  Verdict  for  plaintiff  sus- 
tained. Wynn  v.  Yonkers,  80  N.  Y. 
S.  257,  80  App.  Div.  277. 

55.  Joslyn  v.  Detroit,  74  Midh. 
458.  42  N.  W.  50;  Chicago  v.  Brophy, 
79  111.  277;  Stafford  v.  Oskaloosa.  64 
la.  251,  20  N.  W.  174;  Tiers  v.  New 
York,  74  Hun  (N.  Y.)  452,  26  N.  Y. 
S.   688. 

Pile  of  ashes  in  driveway,  five  or 
six  inches  high  held  not  actionable. 
Kelchner  v.  Nanticoke  Borough,  209 
Pa.    412.    58    Atl.    851. 

56.  Cohen  v.  New  York,  113  N. 
Y.  532,  21  N.  E.  700,  4  L.  R.  A.  406, 
10  Am.  St.  Rep.  506. 

Leaving  vehicles  in  street.  It  is 
well  settled  that  a  street  may  be 
rendered  unsafe  for  public  use,  so 
as  to  charge  a  municipality  with 
the  consequences,  by  the  long  contin- 
ued use  thereof  for  such  a  purpose 
as  the  leaving  of  vehicles  therein. 
Radichell  v.  Kendall,  121  Wis.  560, 
99  N.  W.  348. 

And  in  such  a  case  it  is  immaterial 
that  the  particular  vehicle  which 
ol\strnctod  the  street  had  not  been 
left  there  on  previous  occasions,  or 
that  the  street  had  not  been  custo- 
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On  the  other  haiiil,  it  has  been  held,  in  particular  cases,  that 
a  recovery  cannot  he  had  where  the  injary  resulted  from  ob- 
structions" sucli  as  doorsteps ;'^^  fence  across  a  street;" 
rope  across  street;""  public  pump  in  street;"*  slight  mound 
of  dirt;  sleigh  standing  in  street  a  few  minutes  to  unload 
goods  ;®^  use  of  streets  or  alleys  by  railway  company,  pursa- 
ant  to  a  franchise;"  crosswalk;^''  fire  engine  standing  in 
street ;  *"  two  by  four  scantling  in  driveway ;  "^  embankment 
of  earth  in  constructing  a  street  railway  track,  where  room 
was  left  for  safe  travel;**  goats.^^  So  a  municipality  has 
been  held  not  liable  to  a  passenger  on  a  street  car  injured 
by  coming  in  contact  with  a  trolley  pole,  where  the  municipal- 
ly did  not  fix  or  direct  the  precise  location  of  the  tracks  or 
the  poles,  or  determine  the  widtli  of  the  cars.™ 

g  2782.     Embankments. 

If  the  driveway  is  elevated  and  there  are  steep  banks  on 
one  or  both  sides,  tlie  municipality  must,  if  necessary  to  pro- 


marllf  obetructed  by  vehlclea  at  the 
precise  place  where  the  accident  oo- 
carred.  Radlchell  t.  Kendall,  121 
Wis.    ESO,   99   N.   W.   34S. 

But  it  la  not  negligence  for  a  bihhU 
TlUage  to  pertntt  two  wagons  to  stand 
In  front  ol  a  wagon  shop  for  two  or 
three  daps  Id  Tiolatlon  of  a  village 
by-law.  Studeor  v.  Oouverneur,  44 
N.   T.   S.   122.   IG   App.   DlT.   229. 

G7.  stone  In  driveway  near  xide- 
valk,  put  there  to  protect  sidewalk, 
1b     not    an     actionable    obstruction 


horse  broke  rope  and  It  struck  a 
pedestrian.  City  not  liable.  Iaw- 
renceburg  v.  Lay  (Ky.  1912),  149  8. 
W.  862. 

61.  LOBtutter  t.  Aurora,  126  Ind. 
4311,  26  N.  E.  1S4,  12  L.  R.  A.  259. 

i   1345,  ante,  vol.   3. 

<12.  Stafford  v.  Oekaloosa,  67  la. 
748.  11  N.  W.  668. 

G3.  SIkes  T.  Manchester,  59  la. 
65.   12   N.   W.   765. 

!!  1339,  ante,  vol.  3. 

64.     Heath  v.  Dee  Molnes  ft  9t  L. 
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ravelers,  erect  guards  or  railings  to  prevent  persons 
;  over  the  embankments^ 

\.     Objects  frightening  horses. 

ept  in  Massachusetts/^  Michigan/^  and  South  Caro- 
where  the  liability  for  defective  streets  is  statutory, 
lie  rule  of  non-liability  is  asserted  in  case  of  objects 
enin^  horses,  it  is  well  settled  that  municipalities  are 
for  injuries  resulting  from  the  existence  of  objects  in 
reet  calculated  to,  and  which  in  fact  do,  frighten  horses 
iuse  injury,^ *^  although  neither  the  horse  nor  the  vehi- 
me  in  actual  contact  with  the  object  of  fright,''®  and 
it  regard  to  whether  the  fright  is  caused  by  the  ap- 
ace of  the  object  or  the  sound  made  by  it,''''  and  gen- 
without  regard  to  whether  the  object  is  in  the  traveled 
)f  the  way.'®  However,  the  object  must  be  of  such  a 
;ter  as  to  be  calculated  to  frighten  horses  of  ordinary 
nesSy  ''•  and  furthermore  no  recovery  can  be  had  where 
)ject  is  properly  in  the  street,  as  where  placed  in  the 
or  continued  there  by  a  third  person  in  connection  with 
per  temporary  use  of  the  street.     Thus,  if  the  objects 


i  2S0O,  post. 

:kx>k  ▼.  Charlestown,  13  Allen 
,  190,  note,  98  Mass.  80. 
also  Bowes  v.  Boston,  156 
44,  29  N.  E.  633,  15  L.  R.  A. 
»ward  V.  Worcester,  153  Mass. 
N.  B.  11.  12  L.  R.  A.  160,  25 

Rep.  651;  Cole  v.  Newbury- 
29  Mass.  594,  37  Am.  Rep. 
Ceith  y.  Easton,  2  Allen 
,  552. 

are  Butman  v.  Newton,  179 
.,  60  N.  E.  401,  88  Am.  St. 
19,  where  negligence  was  In 
Ion  with  construction  of 
Q  dumping  stone. 
ability  where  fright  is  from 
ind  not  sight  Bowes  v.  Bos- 
>  Mass.  344,  29  N.  E.  633,  15 
k.   365. 

Ignew   V.   Corunna,   55   Mich. 
N.  W.  873,  54  Am.  Rep.  383. 
ilso  Brink   y.   Grand   Rapids, 
;h.  472,   108  N.  W.   430. 
>unn   y.   Barnwell,    43    S.    C. 

8.   E.   315.  49  Am.   St.  Rep. 

llinois.     Chicago   v.   Hoy,   75 
dead  animal. 

rut.     Rushyille  v.  Adams,  107 
>,   8  N.  E.   292,   57  Am.   Rep. 

cQ.  22 


Iowa.  Frazee  y.  Cedar  Rapids,  151 
la.  251,  131  N.  W.   33. 

New  York.  Barr  y.  Bainbridge, 
59  N.  Y.  S.  132,  42  App.  Diy.  628 
(rubbish);  Champlain  y.  Penn  Yan, 
34  Hun  (N.  Y.),  33,  afTd  In  102  N. 
Y.    680,   adyertislng  banner. 

Texas.  Weatherford  y.  Lowery 
(Tex.  Ciy.  App.),  47  S.  W.  34,  scraper 
with  bright  side  exposed. 

Washington.  See  Taylor  y.  Bal- 
lard, 24  Wash.  191,  64  Pac.  143. 

Wisconsin.  Little  y.  Madison,  42 
Wis.  643,  24  Am.  Rep.  345,  wild 
animals  exhibited  pursuant  to  li- 
cense. 

But  see  Kent  y.  Cheyenne,  2 
Wyo.  6. 

76.  District  of  Columbia  y.  Moul- 
ton,  15  App.  (D.  C.)  363;  Ouverson 
V.  Grafton,  5  N.  D.  281,  65  N.  W. 
676. 

77.  Falmouth  y.  Woods,  16  Ky. 
L.  Rep.  (abstract),  317,  where  fright 
was  caused  by  noise  from  canyas 
sign. 

78.  District  of  Columbia  y.  Moul- 
ton,  15  App.    (D.  C.)   363. 

79.  Frazee  y.  Cedar  Rapids  (la.), 

131  N.  W.  33;   Blam  y.  Mt.  Sterling. 

132  Ky.    657,    117    S.   W.    250,   20   L. 
R.   A.    (N.    S.)    512. 
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causing  the  fright  are  mortar  hoxes  and  hnilding  material, 
put  in  the  street  by  an  abutter  while  constructing  a  building, 
without  objection  from  the  municipality,  and  the  obBtmction 
is  merely  temporary  and  is  reasonable,  the  municipality  is 
not  liable  although  the  objects  were  likely  to  frighten  a  horse 
of  ordinary  gentleness.^"  So  if  the  object  is  one  necessarily 
used  by  the  municipality  while  improving  the  street,  and  it  is 
not  negligently  used,  no  recovery  can  ordinarily  be  had  where 
a  horse  becomes  frightened  thereat ;  ^'  and  the  same  rule 
applies  to  ordinary  objects  placed  on  the  side  of  a  street 
while  improving  it."  Steam  rollers  may  be  temporarily  left 
in  a  street  while  the  work  of  improving  the  street  is  progresa- 
ing,*'  but  the  municipality  is  liable  where  they  are  merely 
stored  there  until  wanted  elsewhere.**  Where  a  municipality 
is  excavating  its  streets  to  lay  pipes,  it  is  not  required  in 
the  day  time  to  place  barriers  to  prevent  the  use  of  the  street, 
where  sufficient  room  is  left  for  the  passage  of  vehicles ;  and 
one  who  drives  past  the  excavations  in  daylight  assumes  the 
risk  of  fright  to  his  horse.*'  Of  course,  no  liability  exists, 
where  a  statute  limits  tbe  right  to  recover  to  a  case  of  "ob- 
structions," where  the  cause  of  fright  is  boys  sliding  on 
sleds  on  the  street.*" 


81.  Steam  InatrumentB,  vhUe  be- 
ing used  In  conBtructlQK  or  repair- 
ing street,  where  not  Degllgentlr 
managed,  are  not  such  objects  that 


terlal  1b  naturallr  calculated  to 
frighten  horses  of  ordlnarr  gentle- 
ness,  •  •  •  it  becomes  the  duty  ol 
the  municipality  either  to  so  place 
the  material  as  that  It  can  not  be 
seen  by  such  animals,  or  to  tem- 
porarily close  the  street"    Patterson 
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§  2784.    Snow  and  ice. 

In  those  sections  where  a  greater  or  less  amount  of  snow 
falls  in  the  winter  season,  there  is  generally,  from  the  first 
snow  fall  until  a  general  thaw  in  the  spring,  more  or  less 
snow  and  ice  on  all  the  streets  in  every  municipality,  except 
in  a  few  cities  such  as  New  York  City  where  the  snow  is 
carted  away  as  soon  as  possible  after  a  storm.  So  far  as  the 
driveway  is  concerned,  in  those  municipalities  where  sleighs 
are  used,  it  is  necessary  to  allow  the  snow  to  remain  on  the 
street  to  accomodate  persons  using  sleighs,  and  of  course 
if  the  snow  is  allowed  to  remain  it  necessarily  follows  that 
the  changes  in  the  weather  will  result  in  slush  and  ice,  pro- 
ducing a  slippery  condition.  And  it  is  not  true  that  what- 
ever a  municipality  murst  do  relative  to  snow  and  ice  on  a 
sidewalk  it  must  also  be  required  to  do  with  reference  to 
snow  and  ice  in  the  driveway.®'^  So  it  is  hardly  necessary  to 
state  that  it  is  not  the  duty  of  municipalities  to  keep  the  drive- 
way of  its  streets,  from  curb  to  curb,  free  from  snow  and 
ice ;  *®  and  if  persons  or  animals  slip  thereon  the  municipality 
is  ordinarily  not  liable,  where  the  snow  or  ice  results  from 
natural  causes.®^  At  the  same  time,  a  municiality  may  be 
liable  for  its  negligence  in  allowing  a  dangerous  accumula- 
tion of  ice  and  snow  in  the  roadway  of  its  streets,  in  conse- 
quence of  which  one  driving  thereon  is  injured,^  or  even 
where  a  pedestrian  walking  on  the  driveway  is  injured  at  a 


87.  Cloughessey  v.  Waterbury.  51 
Conn.  405,  416,  50  Am.  Rep.  138; 
Llchenstein  v.  New  York,  159  N.  Y. 
500,  504,  54  N.  E.  67. 

Statutes  governing,  and  general 
rules,    S    2770,   ante. 

88.  Not  liable  where  vehicle  col- 
lides with  stone  covered  with  snow, 
in  space  between  sidewalk  and  drive- 
way, put  there  at  the  edge  of  a 
private  driveway  to  protect  the  grass 
plot  and  a  tree  thereon  from  being 
driven  upon.  Dougherty  v.  House- 
heads,  159  N.  Y.  154,  53  N.  B.  799, 
rev'g  39  N.  Y.  S.  447,  5  App.  Div. 
625. 

Obstruction  in  street  caused  by 
snow  thrown  from  the  sidewalk  and 
also  from  the  street  car  tracks — city 
not  liable.  Hutchinson  v.  Ypsilanti, 
103  Mich.  12,  61  N.  W.  279. 

Not  liable  where  snow  and  ice  ac- 
cumulated from  snow  thrown  from 
sidewalk  and  from  railroad  tracks, 
where  it  had  become  a  solid  mass 
of  ice  and  practically  no  opportunity 
to  remove  it.     Peard  v.  Mt  Vernon, 


31  N.  Y.  S.  395,  83  Hun,  250,  affd 
without  opinion  in  158  N.  Y.  681,  52 
N.  E.  1126. 

Failure  to  remove  a  four  foot  fall 
of  snow  from  streets  for  seven  days, 
it  being  piled  up  by  street  car  com- 
pany in  clearing  its  tracks,  is  not 
negligence  per  ae,  McDonald  v. 
Toledo,  63  Fed.  60. 

89.  Kannenberg  v.  Alpena,  96 
Mich.  53,  55  N.  W.  614;  Mueller  v. 
Milwaukee,  110  Wis.  623,  86  N.  W. 
162. 

Not  liable  for  "general  slippery 
condition  of  the  street  which  oc- 
curs in  all  cities  in  winter  time." 
Hendrickson  v.  Chester  City,  221 
Pa.   120,  70  Atl.  552. 

90.  Halght  V.  Blmira,  59  N.  Y.  S. 
193,   42  App.   Div.   391. 

Rut  where  rail  of  horse- rail  road 
ran,  and  shoulders  of  ice  on  each 
side,  left  when  the  street  was 
ploughed  out  after  a  storm,  catching 
runner  of  sleigh  and  turning  it  over. 
Verdict  for  plaintifT  sustained.  Ellis 
V.  Lewiston,  89  Me.  60,  35  Atl.  1016. 
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place  other  than  a  crosswalk,"'  although  undoubtedly  one 
using  the  roadway  which  is  covered  more  or  less  with  snow 
and  ice,  to  walk  on,  would  be  chargeable  with  greater  care 
than  one  using  it  as  a  driveway  or  one  using  a  sidewalk  or 
crosswalk  to  walk  on. 

The  distinction  between  smooth  and  rough  ice,  in  case  of 
injuries  on  sidewalks,^-  is  undoubtedly  applicable,  at  least 
to  the  extent  that  if  the  snow  or  ice  amounts  to  a  dangerous 
obstruction  and  it  is  not  remedied  within  a  reasonable  time 
after  actual  or  constructive  notice  thereof,  the  municipality 
is  liable."  Furthermore,  the  municipality  is  liable,  where 
the  injury  is  the  result  in  part  of  other  negligence  of  its  offi- 
cers for  which  it  is  liable.**  Thus,  if  the  ice  is  caused  by  the 
freezing  of  water  emptied  into  the  street,  through  a  pipe  or 
by  buckets,  by  an  abutter,  for  a  long  period'  of  time  and  with 
the  knowledge  if  not  the  express  permission  of  the  muniiapal- 
ity,  it  is  liable  without  regard  to  whether  the  ice  was  rough 
or  smooth.*"  So  if  ice  forms  on  the  driveway  from  water 
which  the  municipality  negligently  allowed  to  flow  from  a 
broken  hydrant,  the  municipality  is  liable  to  one  injured 
thereby,  although  the  ice  has  not  so  accumulated  in  bills  and 
ridges  as  to  form  an  obvious  physical  obstruction  to  travel." 
So  a  highway  may  be  defective  by  being  so  improperly  con- 
structed as  to  induce  a  special  or  constant  deposit  of  ice  in  a 
particular  locality.*^ 

c.    Sidewalk. 
!  2785.     Particular  defects  in  general. 
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mined  by  the  facts  of  the  particular  case  and  surrounding 
circumstances,  such  as  those  noted  above  in  connection  with 
the  discussion  of  particular  defects  in  general.®® 

To  keep  all  the  sidewalks  in  perfect  condition  at  all  times 
is  practically  a  municipal  impossibility.  For  instance,  slight 
inequalities  are  nearly  always  found,  at  one  place  or  another, 
especially  where  there  is  much  travel.  Minor  defects  or  ob- 
structions are  generally  not  actionable.*®  This  includes 
slight  depressions  in  sidewalks,^  slight  differences  in  the  level 
of  a  sidewalk,*  sagging  planks;^  brick  slightly  loosened;* 
mere  slipperiness  of  walk;°  bricks  projecting  above 
other   bricks;®   flagstones    projecting  above  other  stones ;'' 


98.  S  2765,  ante. 

99.  ParrlBh  v.  Huntington,  57  W. 
Va.   286,  50  S.  E.  416. 

Apron  over  cement  sidewalk  to 
prerent  pedestrians  from  slipping, 
1688  than  two  inches  in  thickness, 
but  not  angled  down  at  the  end — 
not  liable.  Kleiner  v.  Madison,  104 
Wl8.  339,  80  N.  W.  453. 

Ordinary  curbstone  is  no  defect; 
and  it  follows  that  if  cobblestones 
are  made  a  part  of  and  in  the  edge 
of  a  concrete  sidewalk,  and  such 
atones  are  about  six  inches  high 
above  the  soil  of  an  intersecting 
street  which  has  no  sidewalk,  and 
the  upper  surfaces  of  the  stones  are 
even  and  necessitate  a  step  only  six 
Inches  high,  they  are  no  more  dan- 
gerous than  the  ordinary  curbstone. 
Burke  v.  Haverhill,  187  Mass.  65, 
72  N.  E.  256. 

Cellar  door  not  necessarily  a  nui- 
sance. Fehlhauer  v.  St.  Louis,  178 
Mo.    635,    77    S.    W.    843. 

1.  Illinois.  Chicago  v.  Norton, 
116  111.  App.  570. 

Kentucky.  Lexington  v.  Cooper, 
148  Ky.  17,  145  S.  W.  1127. 

Maine,  Haggerty  y.  Lewiston,  95 
Me.   374,   50  AU.   55. 

Masachusetts.  Isaacson  v.  Boston, 
195  Mass.  114,  80  N.  E.  809;  Newton 
V.  Worcester,  174  Mass.  181,  54  N.  E. 
^21. 

Michigan.  Jackson  v.  Lansing,  121 
Mich.   279,   80   N.   W.    8. 

New  York.  Terry  v.  Perry,  199  N. 
Y.  79,  92  N.  E.  91;  Hamilton  v. 
BufTalo,  173  N.  Y.  72,  65  N.  B.  944 
rev'g  66  N.  Y.  S.  990,  55  App.  Div. 
423:  Beltz  v.  Yonkers,  148  N.  Y.  67, 
42  N.  B.  401;  Duffy  v.  New  York,  133 
N.  Y.  8.  974,  144  App.  Div.  478  (de- 
pression of  three  or  four  inches); 


McCoy  V.  Utica,  128  N.  Y.  S.  60,  143 
App.  Div.  634;  Fitzgerald  v.  Degnon 
Cont  Co.,  110  N.  Y.  S.  857,  126  App. 
Div.  363;  Powers  v.  New  York,  106 
N.  Y.  S.  166,  121  App.  Div.  433; 
Henry  v.  New  York,  104  N.  Y.  S. 
440,  119  App.  Div.  432;  Schall  v. 
New  York,  84  N.  Y.  S.  737,  88  App. 
Div.  64;  Getzoft  v.  New  York,  64  N. 
Y  S.  636,  51  App.  Div.  450;  Morrison 
V.  Syracuse,  65  N.  Y.  S.  939,  53  App. 
Div.  490,  aff'd  in  175  N.  Y.  523,  67 
N.  E.  1085. 

Wisconsin.  Koepke  v.  Milwaukee, 
112  Wis.  475,  88  N.  W.  238. 

Depression  ly^  inches  deep  in  cen- 
ter of  walk  not  actionable.  Bennett 
V.  St.  Joseph,  146  Mich.  382,  109  N. 
W.  604. 

Smooth  worn  place,  about  two 
Inches  deep,  in  stone  sidewalk — not 
liable.  Louisville  y.  Uebelhor,  142 
Ky.   151,   134   S.   W.   152. 

2.  Gastel  v.  New  York,  194  N.  Y. 
15,   86   N.   E.   833. 

Two  inches  inequality  in  sidewalk 
not  actionable.  Baker  v.  Detroit,  166 
Mich.   597,   132   N.   W.   462. 

3.  Rock  Island  v.  Littig,  118  111. 
App.  643. 

4.  Morris  v.  Philadelphia,  195  Pa. 
372,  45  Aa.  1068. 

5.  Smith  V.  Yankton,  23  S.  D.  352, 
121  N.  W.  848. 

Sewer  catch  basins,  with  smooth 
iron  on  top,  more  slippery  than  wood 
or  corrugated  iron,  and  located  in 
sidewalk.  McCourt  v.  Covington,  143 
Ky.    484,   136    S.   W.   91o. 

6.  Brick  sidewalk,  pedestrian 
stubbed  toe  on  brick  projecting  ui>- 
wards  three  quarters  of  an  inch. 
Covington  v.  Belser,  137  Ky.  125,  123 
S.   W.   249. 

7.  Flagstone  projecting  2^  inches 
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stones  projecting  above  sarface  of  crushed  stone  walk;' 
slight  projections  above  the  surface  of  the  walk,  of  boxes  or 
the  like  inserted  in  the  sidewalk ;  •  grating  projecting  above 
walk ; '"  added  thickness  of  plank  nailed  to  walk  bnt  not  at 
all  places;'^  root  across  path,^'^  protruding  spike.^^ 

On  the  other  hand,  the  following  defects  or  obstmctionB 
have  been  held  actionable,  in  particular  cases : "  holes  in 
sidewalk;  "*  hole  caused  by  absence  of  glass  disk;  '•  huge  hole 
in  grating;^'  loose  bricks;^^  three  feet  abrupt  drop  from 


above  other  stones,  at  one  place. 
Davidson  v.  New  York.  117  N.  T.  S. 
1S6,   133   App.    DIv.   352. 

8.  Rounded  etone  2^  Inches  In 
diameter  protruding  \  ot  an  Inch 
above  general  eurtace  of  crushed 
stone  sidewalk — not  actionable.  Hun- 
tington V.  Bartrom,  49  Ind,  App.  — , 
96  N.  E.   544. 

9.  Movable  grating  of  a  culvert 
projecting  one  to  two  incbes  above 
the  level  of  the  edge  of  the  side- 
walk—not liable.  Raymond  v.  Low- 
ell, 6  CuBh.  (60  HasB.).  G24,  53  Am. 
Dea  57. 

Water  box  In  brick  sidewalk,  cap 
prolecttng  %  ot  an  Inch  above  the 
surface  of  the  walk.  Powers  v.  Me- 
chanlcvUle.  12G  N.  T.  8.  801,  140 
App.   DIv.   835. 

10.  Orating  projecting  about  two 
Inches  above  sidewalk.  Northrup  v. 
Fonttac,  169  Mich.  250,  123  N.  W. 
1107. 

Nailing    two    Inch    planks    to 


which  the  municipality  was  liable. 
Leggett  V.  Watertown,  66  N.  T.  S. 
910,   56   App.   DIv.   321. 

Iron  rod  protruding  from  side- 
walk, Instruction  an  to.  Denver  v. 
Stein,  2G  Colo.  125,  63  Pac.  283. 

Where  a  surface  of  rock,  natur- 
ally fitted  for  a  sidewalk,  has  been 
used  by  the  public  for  years  as  aach, 
the  municipality  la  liable  for  Injnriea 
resulting  from  small  Irregularities 
on  the  surface  whch  made  Qa  walk 
unsafe.  Higglns  v.  Olen  FaUa.  GT 
Hun    (N.   T.),   594,   11   N.   Y.   S.  189. 

Duty  to  repair  exists  although  pnt 
out  of  repair  by  teams  or  wagons. 
Munger  v.  Marshal Itown,  59  la.  768, 
13   N.    W.    642. 

Sidewalk  Inequalities  of  six  Inches 
or  more  In  the  height  of  various 
portions  of  a  sidewalk  on  a  principal 
business  street  held  not  safe  aa  a 
matter  of  law.  Hartford  v.  Oravea, 
8  Kan.  App.  677.  67  Fac.  133,  fOUow- 
Ing  Osage  City  v.  Brown,  27  Kan.  74. 
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end  of  sidewalk;^®  water  box  under  surface  of  walk;^^  rot- 
ten, broken  or  unsound  boards  in  sidewalk ;2^  loose  planks \^^ 
rotten  stringers  under  board  walk ;  ^^  insufflcient  planks 
across  gutter ;  ^^  flagstones  projecting  above  other  stones ;  ^ 
cover  made  partly  of  iron  and  partly  of  glass,  worn  smooth  y^^ 
tipping  cover  of  coal  hole  in  sidewalk  ;27  partially  invisible 
cracks  in  flagstones ;  ^®  spike  two  inches  high ;  ^^  live  electric 
wire  on  walk.^^ 

Of  course,  a  depression  may  be  so  deep  and  of  such  a  na- 
ture as  to  be  actionable.^  ^    And  it  is  no  defense  that  the  open- 


standing  edgeways,  and  some  entirely 
gone.  Terre  Haute  v.  Constans,  26 
Ind.  App.  421,  59  N.  B.  1078. 

19.  Dunn  v.  Oelweln,  140  la.  423, 
118  N.  W.  764. 

20.  Water  box,  top  if  it,  being 
three  inches  under  the  surface  of  the 
walk,  causing  a  depression,  busy 
street — liable.  Denver  v.  Magivney, 
44  Colo.  157,  96  Pac.  1002. 

Water  ahut-off  box  in  sidewalk, 
if  rendering  the  sidewalk  unsafe,  is 
actionable  although  it  was  the  usual 
contrivance  used  in  cities.  Red  ford 
T.  Wobum,  176  Mass.  520,  57  N.  E. 
1008. 

21.  Bloomington  v.  Mueller,  71 
DL  App.  268;  Chicago  v.  Chase,  33 
m.   App.    651. 

Board  so  unsound  as  to  give  way 
under  the  weight  of  a  pedestrian. 
Campbell  v.  Elkins,  58  W.  Va.  308, 
62  8.  E.  220. 

Wooden  sidewalk,  cross  planks 
missing  and  others  loosened — action- 
able. Robertson  v.  Jennings,  128  La. 
796,  55  So.  375. 

22.  McKlnney  v.  Brown  (Tex. 
Civ.  App.),  81  S.  W.  88. 

23.  Illinois,  Joliet  v.  Weston,  22 
m.  App.  225,  aff'd  in  123  HI.  641,  14 
N.  E.  665. 

Missouri.  Williams  v.  Hannibal, 
94  Mo.  App.-  549,  68  S.  W.  380. 

Minnesota.  Burrows  v.  Lake  Crys- 
tal, 61  Minn.  357,  63  N.  W.  745;  Hall 
T.  AusUn,  73  Minn.  134,  75  N.  W. 
1121. 

New  York.  Walden  v.  Jamestown, 
80  N.  Y.  S.  65,  79  App.  Dlv.  433. 

Washington.  Billings  v.  Snoho- 
mish, 51  Wash.  135,  98  Pac.  107. 

24.  One  plank  only  across  gutter 
intersecting  sidewalk  —  negligence. 
Weinhardt  v.  New  Orleans,  125  La. 
861,  51  So.  286. 

Flanks  across  ditch,  not  made  as 


wide  as  the  sidewalk,  verdict  for 
plaintift  sustained.  Qibbs  v.  Monett, 
163  Mo.  App.  105,  145  S.  W.  84L 

25.  Flagstone  about  two  inches 
higher  than  adjoining  stone.  Toe 
caught  in  hole.  City  liable.  Moroney 
V.  New  York.  97  N.  Y.  S.  642.  ard 
without  opinion  In  190  N.  Y.  560,  83 
N.  B.  1128. 

26.  Cromarty  v.  Boston,  127  Mass. 
229,  34  Am.  Rep.  381. 

Iron  gutter  covering  worn  smooth. 
Liable.  Lyon  v.  Logansport,  9  Ind. 
App.  21,  35  N.  E.  128. 

27.  L'Herault  v.  Minneapolis,  69 
Minn.  261,  72  N.  W.  73. 

28.  Burt  v.  Boston,  122  Mass.  223. 

29.  Wile  V.  Los  Angeles  Ice  ft 
Cold  Storage  Co.,  2  Cal.  App.  190,  83 
Pac.  271. 

30.  Kansas  City  y.  Gilbert,  65 
Kan.  469,  70  Pac.  350  (that  police- 
man moved  wire  so  as  to  make  it  a 
conductor  of  a  current  is  imma- 
terial). 

31.  Birmingham  v.  Starr,  112  Ala. 
98,  20  So.  424;  Bieber  v.  St.  Paul, 
87  Minn.  35,  91  N.  W.  20;  Corson 
V.  New  York,  79  N.  Y.  S.  604,  78  App. 
Dlv.  481;  Kellow  v.  Scranton,  195 
Pa.  134,  45  Atl.  676. 

Depressions  may  be  actionable. 
"While  we  might  not  hold  that  a 
depression  of  a  stone  in  a  walk  of 
only  an  inch  and  a  quarter  below  its 
ordinary  level  at  all  places  would 
require  attention  and  repair  by  the 
city,  or  that  the  municipality  would 
be  liable  in  damages  for  permitting 
such  a  depression  to  continue  after 
notice,  where  the  probability  of  ac- 
cident would  not  be  apparent  to  those 
having  charge  of  the  duty  to  remedy 
the  imperfection, — as  in  places  where 
such  walk  is  not  extensively  used 
by  travelers, — yet  it  is  reasonably 
conceivable  that  such  a  defect  might 
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ing  in  a   sidewalk   was   necessary   to   dispose   of   snrface 
water.*' 

§  2786.    Steps  or  abrupt  slopes. 

Sidewalks  need  not  always  be  on  a  level  grade.  It  is  not 
negligence  to  construct  them  on  a  slight  incline,'*  althongh 
an  action  lies  by  one  injured  thereby  if  the  incline  is  so  steep 
as  to  be  dangerous.^*  So  it  is  not  negligence  per  se  that  a 
sidewalk  slopes  toward  the  street.'" 

If  connect-ing  sidewalks  are  of  different  height,  it  is  gen- 
erally necessary  to  build  an  approach  from  the  one  walk  to 
the  other,  consisting  either  of  steps  or  a  gradual  incline;" 
and  the  municipality  is  ordinarily  liable  where  there  is  an 
abrupt  decent  of  considerable  height  at  the  junction  of  two 
sidewalks,  and  there  are  no  steps,'^  or  if  the  incline  from  the 
one  to  the  other  is  so  steep  as  to  be  dangerous."  But  the 
mere  existence  of  a  descent  or  step  in  the  sidewalks  of  a 
municipality  is  not  an  actionable  defect.'"    Furthermore,  it 


In  certain  instancea  be  the  proximate 
cause  of  the  Injury.  The  depreseion 
ot  the  hexaxonal  block  occasioning 
this  accident  was  upon  a  sidewalk 
very  eztenslTely  traveled.  It  waa 
below  a  raised  step  at  the  entrance 
of  a  store,  over  which  patrons  of 
both  sexes  were  accustomed  to  pass. 
In  doing  BO  a  person  would  naturally 
turn  trom  the  stream  ol  travel  out- 
side, and  be  likely,  In  entering,  to 
place  one  foot  upon  the  detective 
part  of  the  walk  while  transferring 


Schrotb  T.  Prescott,  63  Wis.  6B2,  M 

N.  W.  406. 
t  2766,  ante. 

34.  Slope  ot  five  feet  wltUn  a 
distance  of  forty  feet,  wltb  no  cleats 
or  hand  rails.  Ford  t.  Des  Moines, 
106  la.  94.  TG  N.  W.  630. 

Slope  of  eighteen  inches  In  six 
feet,  where  grade  of  street  does  not 
render  such  Incline  necessary,  Is  so- 
tlonable  negligence.  White  v.  Trini- 
dad,  10  Colo.  App.   327,  52   Pac  814. 

35.  While  a   sidewalk   may   slope 
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is  not  actionable  negligence  that  such  walks  are  not  exactly 
on  the  same  level,  and  that  there  are  no  steps  or  incline,  pro- 
vided the  difference  is  slight  and  there  is  no  apparent  dan- 
ger.*<> 

§  2787.     Obstructions. 

A  municipality  is  ordinarily  not  liable  in  case  of  slight, 
temporary  or  necessary  obstructions  on  the  sidewalk.*^ 
Thus,  necessary  obstructions,  such  as  water  hydrants,  gas 
plugs,  etc.,  where  the  cause  of  injuries,  do  not  make  the  mu- 
nicipality liable,*^  provided  they  are  not  negligently  con- 
structed or  in  an  improper  place.*^  Generally,  the  question 
ivhether  an  obstruction  is  such  as  to  show  negligence  on  the 
part  of  the  municipality  is  a  question  for  the  jury** 

Among  the  obstructions  on  a  sidewalk  which  have  been  held 
actionable  when  injury  resulted  to  a  pedestrian  therefrom 


Intyre  v.  Kalamazoo,  154  Mich.  301, 
117  N.  W.  729. 

Not  negligence  to  connect  walks 
€)f  different  height  with  steps  with  a 
suitable  railing.  Hoyt  v.  Danbury, 
€9  Conn.  341.  37  AU.  1051. 

40.  At  Junctions  of  rectangular 
streets,  sidewalks  need  not  meet 
upon  exactly  the  same  level;  and  a 
few  inches  difference  in  height  is 
not  negligence  per  se.  Morgan  v. 
Lewlston,  91  Me.  666.  40  Atl.  545. 

Surface  of  stone  sidewalk,  where 
it  connected  with  dirt  sidewalk,  was 
about  2^  inches  higher  in  the  cen- 
ter and  about  5  inches  higher  on  the 
outer  edge.  The  place  was  lighted 
and  no  one  else  had  ever  been  in- 
jured there.  Defect  held  too  slight 
to  be  actionable.  Butler  v.  Oxford. 
186  N.  Y.  444,  79  N.  E.  712. 

41.  Right  of  abutter  to  encroach 
temporarily.  99  1338-1340.  ante,  vol.  3. 

Fences,  gates  and  doors,  rights 
of  abutters.  9  1352.  ante,  vol.  3. 

Goods  on  sidewalk,  rights  of  abut- 
ters. 9  1335.  ante,  vol.  3. 

Platforms  over  sidewalks,  9  1361. 
ante,  vol.  3. 

Temporary  obstructions  on  a 
sidewalk,  such  as  paving  blocks,  put 
there  by  a  contractor  in  improving 
the  street,  do  not  render  the  city 
liable,  especially  where  not  neces- 
sarily dangerous.  Hesselbach  v.  St. 
Louis,  179  Mo.  505.  78  S.  W.  1009. 

42.  Bellevue  v.  Genoway.  14  Ky. 
Im  Rep.   (abstract)  304. 

43.  See  99  2767.  2781.  ante. 

44.  DUtrict  of  Columbia,    District 


of  Columbia  v.  Boswell.  6  App.  (D. 
C.)  402. 

Georgia,  Augusta  v.  Tharpe,  113 
Qa.  152.  38  S.  E.  389  (wire  along 
outer  edge  of  sidewalk). 

Michigan,  Wedderburn  v.  Detroit, 
144  Mich.  684,  108  N.  W.  102  (flag- 
stone 3^  inches  thick,  on  sidewalk). 

Missouri,  Perrigo  v.  St.  Louis,  185 
Mo.  274,  84  S.  W.  30  (cellar  door); 
Burnes  v.  St.  Joseph.  91  Mo.  App. 
489. 

North  Dakota,  Johnson  v.  Fargo, 
15  N.  D.  525,  108  N.  W.  243  (wire  at 
outer  edge  of  sidewalk). 

Obstruction  two  inches  high  in 
sidewalk  cannot  be  said,  as  a  matter 
of  law,  not  actionable.  Baxter  v. 
Cedar  Rapids,  103  la.  599,  72  N.  W. 
790. 

Large  stone,  unguarded,  at  edge 
of  sidewalk,  as  an  obstruction.  Vin- 
cennes  v.  Spees  (Ind.  App.),  72  N. 
E.  531,  rev'd  on  rehearing  in  35 
Ind.  App.  389,  74  N.  E.  277. 

Iron  cap  on  water  pipe,  the  pipe 
being  between  the  flagging  and  the 
curb,  and  about  four  inches  above 
the  ground.  Verdict  for  plaintiff 
sustained.  Archer  v.  Mt.  Vernon, 
67  N.  Y.  S.  1040,  57  App.  Div.  32. 

Top  of  sewer  manhole,  from  four 
to  six  inches  above  sidewalk.  Lia- 
bility held  question  for  Jury.  Corr 
V.  New  York.  106  N.  Y.  S.  280,  121 
App.  Div.  578. 

Rope  across  sidewalk,  obstruction 
as  actionable  held  question  for  jury. 
Arthur  v.  Charleston,  46  W.  Va.  88, 
32  S.  E.  1024. 
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are  the  following:  plank  two  or  three  inches  high;*"  heavy 
machine;*'^  big  box;*~  water  phigs  projecting  above  walk;*' 
wooden  peg,  projecting  above  planks ;  *'  grade  stake ; '" 
5(wmp;"  pole;^'^  large  billboard,  weighing  140  pounda,  not 
fastened  in  any  way,  with  top  resting  on  side  wall  and  the 
foot  on  the  sidewalk;"*'  pile  of  flagstones;'*  wire  netting;** 
discarded  fruit  rinds  and  decayed  vegetables.** 

On  the  other  hand,  the  following  have  been  held  not  ac- 
tionable :  railing  erected  by  abutter  at  outer  edge  of  a  side- 
walk;'^ step  close  to  building." 


4B.  Brown  t.  Ohio  *  M.  R.  Co., 
138  Ind.  648,  37  N.  E.  717;  Morlartty 
T.  LewlBton.  98  Ma  482,  57  Atl.  790. 

Queatlon  for  jury.  "There  1b  no 
donbt  that  this  board  constituted 
an  obetructlon  to  ttae  eldewalh,  but 
whether  the  obstruction  so  created 
was  of  sucb  a  character  as  to  render 
the  contractor  and  the  cfty  liable  on 
ttae  ground  of  negligence  depends 
upon  its  character,  location,  and 
■urroundtngs.  If  its  character,  loca- 
tion, and  Bur round Ines  were  of  such 
a  nature  as  to  Indicate  to  a  person  of 
ordinary  prudence  that  the  condition 
created  by  Its  presence  was  likely 
to  produce  or  cause  some  Injury  to 
some  one  in  the  use  of  the  sidewalk, 
then  the  plank  described  is  to  be 
regarded  as  a  negligent  obstruction 
of  the  sidewalk.  Upon  the  trial  of 
the  case  it  was  for  the  jury  to  say 
from  a  consideration  of  the  evidence 
whether  Uie  plank  In  question  was 
or  was  not  a  ncKligent  or  dangerous 
obBtructlon:  but  as  a  matter  of 
plt-adlng  it  Ib  sufflclpiit  to  allogo  tliat 


47.  BirmlDgham  t.  Tayloe,  IK 
Ala.  170,  16  So.  S76;  Qalesborg  t. 
HIgley,  81  111.  287. 

48.  Water  pluya,  one  projecting 
2%  Inches  and  the  other  IX  Inches, 
above  the  sidewalk  and  near  the 
center  thereof,  held  actionable  ob- 
structions. Parrlsb  v.  Huntington, 
57  W.  Va.  386,  291,  60  S.  B.  416. 

49.  Rea  v.  Sioux  City,  127  la.  61G, 
103  N.  W.  949. 

GO.  Grade  stake,  four  inches  high, 
at  edge  of  sidewalk,  neceasary  for 
construction  of  sidewalk,  was  allowed 
to  remain  there  after  Its  necessary 
purpose  had  been  accompIlBhed.  City 
liable  where  pedestrian  stepped 
thereon.  Jones  v.  Dearlng,  94  Ha. 
les,  47   Atl.  140. 

El.  Newport  v.  MUler,  18  Ky.  L. 
Rep.    (abstract)    422. 

G2.     West  T.  Lynn,  110  Haas.  E14 

53.  Cason  v.  Ottvmwa,  102  la.  99. 
71  N.  W.  192. 

54.  Fiagstones,  three  deep,  and 
extending   over   eleven    Inches   of  a 

foot     walk,     held     negligence. 
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§  2788.     Excavations  and  openings. 

For  unguarded  excavations  in  sidewalks,*^®  and  ditches 
across  a  walk,®^  where  resulting  in  injury  to  a  traveler,  the 
municipality  is  liable,  in  a  proper  case,  the  same  as  in  case  of 
excavations  or  ditches  in  the  driveway.®^ 

-A^reaways,  coal  holes,  and  the  like  are  generally  proper 
constructions  by  abutters.^^  When  municipal  liability  for  in- 
juries to  travelers  resulting  therefrom  is  in  issue,  the  only 
questions  which  arise  ordinarily  are  want  of  repair  and  fail' 
ur^  to  protect  by  railings  or  tiie  like.®^  Areaways  with 
stcMrirs,     cellarways  with  hinge  door  top  or  the  like,®^  light 


^  ^nmt  of  which  it  was  placed,  and 
^B^d  as  a  means  of  access  to  It,  not 
^^^  ^.ctionable  obstruction.  Richmond 
^-  X-«mbert,  111  Va.  174,  68  S.  E.  276. 
_^S».  McGrath  v.  Bloomer,  73  Wis. 
*^.    40  N.  W.  585. 

Ouards  and  warning,  9S  2795-2805, 


Bftzcavatlon  in  sidewalk,  unguarded 
^J  night  City  liable.  Walker  v. 
^Prlngfleld,    3    Ohio    Dec.    (reprint) 


€0.  Trench  across  walk.  Not  lia- 
'le  If  ordinary  care  is  used  to  pro- 
]^«ct  public  by  sufficient  barriers. 
:^ennett  v.  Everett,  191  Mass.  364,  77 
'^.  E.  886. 

If  there   is  no   sidewalk,   a   ditch 

Across  the  side  of  the  highway  In  a 

Sparsely    settled    locality,    where    a 

videwalk   might  have  been  built,  is 

not  such  an  excavation  as  to  make 

a   city    liable.     Sladelmann   v.    New 

York,  110  N.  Y.  S.  682,  126  App.  Div. 

352. 

6L     S  2780,  ante, 

62.  9  1343,  ante,  vol.  3. 

63.  Water  meter  box  in  sidewalk. 
Cover  slid  to  one  side  when  stepped 
on  and  pedestrian  dropped  into  hole. 
Whatever  defect  there  was  was 
latent  City  not  liable.  Carvin  v. 
8t  L.0U1S,  151  Mo.  334,  52  S.  W.  210. 

64.  Areaways  in  sidewalk  must 
be  protected  regardless  of  whether 
there  is  ample  room  for  pedestrians 
between  the  opening  and  the  edge 
of  the  walk.  Denver  v.  Soloman,  2 
Colo.  App.  534.  31  Pac.  507. 

65.  Cellar  doort  opening  out  on 
the  sidewalk  and  frequently  and 
negligently  left  open.  Liable.  Chap- 
man V.  Macon,  55  Ga.  566. 

Cellarway  at  times  left  open  with- 
out railing  or  guard — liable.  Earl  v. 
Cedar  Rapids,  1^6  Ja,  361,  102  N,  W, 


140,  106  Am.  St  Rep.  361,  in  which 
it  is  said:  "Whether  or  not  the 
city  was  negligent  was  a  question  of 
fact  for  the  jury,  depending,  of 
course,  upon  the  method  of  con- 
struction and  use  made  of  the  prem- 
ises, and  the  number  of  times  the 
door  has  been  left  open  and  un- 
guarded, and  all  other  relevant  facts 
and  circumstances  in  the  case." 

Where  a  cellarway  and  doors  in  a 
sidewalk  are  maintained  by  authority 
of  law,  the  municipality  is  liable 
for  defects  therein.  Lewiston  v. 
Isaman,  19  Idaho,  653,  115  Pac.  494. 

Private  cellarway,  although  un- 
authorized by  law,  so  guarded  as  to 
be  safe  under  ordinary  circumstan- 
ces. City  not  liable  for  unforseen 
Injury.  Smith  v.  Leavenworth,  15 
Kan.  81,  86. 

Trapdoors.  Where  a  trapdoor  in 
a  sidewalk  was  not  in  good  repair, 
and  it  either  sank  with  the  weight 
of  a  pedestrian  or  someone  beneath 
raised  the  other  door  without  warn- 
ing, the  municipality  is  liable,  the 
door  being  on  a  prominent  street  in 
constant  use  by  pedestrians.  Con- 
nolly V.  Spokane  (Wash.  1912),  126 
Pac.  407. 

Where  the  trap  door  on  the  side 
from  which  a  pedestrian  approached 
was  down,  and  he  walked  over  such 
door  and  into  the  opening  caused  by 
the  other  door  being  open  and  un- 
guarded, the  municipality  is  liable, 
although  it  does  not  appear  how  long 
the  door  had  been  open,  where  it 
was  on  a  busy  street  Hayes  v. 
Seattle,  43  Wash.  500,  86  Pac.  852,  7 
L.  R.  A.  (N.  S.)  424.  This  case  ap- 
pears to  go  to  the  extreme  limit 

Where  passageway  to  basement  was 
protected  by  removable  iron  grating 
covered   wjth   boards,  and   the   iron 


Municipal  Cobpoeationb. 


^2789 


wea*,**  and  coal  holes  *'  are  all  proper,  it  is  generally  held, 
bat  must  be  constructed  and  kept  in  repair  bo  as  to  be  rea- 
sonably safe,  and  must  be  properly  protected."  However, 
areaways  with  steps  leading  to  a  basement  are  sufficiently 
guarded  by  a  rail  parallel  with  the  length  of  the  walk.'* 

§  2789.     Ice  and  snow. 

Sidewalks  in  more  or  less  dangerous  condition  for  the  nee 
of  pedestrians  because  of  snow  and  ice  thereon,  reanlting  in 
personal  injuries,  are  the  subject  of  much  litigation,  and  the 
tendency  of  the  later  decisions  is  to  restrict  liability  more  and 
more,  except  in  clear  cases,  on  the  theory  that  the  munici- 
pality is  not  an  insurer  against  accidents.  The  rule  is  that  a 
municipality  is  not  bound,  under  all  circumstances,  to  keep 
sidewalks  free  from  ice ;  ""^  and  that  the  mere  fact  that  a  side- 


work  was  such  that  the  way  could 
not  be  left  Inaecure  except  by  gross 
careleBSness,  city  la  not  liable  where 
stranger  failed  to  properly  replace 
the  grating.  LIttlefleld  v.  Norwich, 
40  Conn.  406. 

If  an  unaufhorizeA  opening  is 
guarded  only  by  a  trap  door  necea- 
Baiily  opened  at  times,  and  the  way 
Is  dangerous  when  the  door  Is  open, 
the  municipality  has  been  held  liable. 
It  Beeme,  without  regard  to  how  long 
the  door  was  open,  whether  previous 
accidents  had  occurred,  and  whether 
the  municipality  had  any  notice  that 
the  door  waa  left  open  tor  any  un- 
reasonable time.     Smith   v.  Leaven- 


liable.  Rush  ton  V.  Allegheny,  192 
Pa.  GT4,  44  Atl.  249. 

GS.  A  municipality  la  not  guilty 
of  any  negligence,  at  least  In  most 
states,  by  permitting  abutters  to  use 
the  space  under  the  sidewalk,  with 
en  opening  thereto  tn  the  walk;  but 
It  la  liable  If  It  gnowlngly  permits 
without  objecton  for  a  long  time  the 
frequent  and  customary  nae  of  the 
hatchway  In  an  entirely  unguarded 
condition.  Whitley  v.  Oebkosh,  lOG 
Wis.  87,  81  N.  W.  992. 

69.  It  Is  not  negligence  to  permit 
a  stairway  leading  to  a  basement 
and  next  to  and  parallel  with  a 
building,  where  the  entire  length  ol 
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IS  dangerous  because  of  the  presence  of  ice  and  snow 
;  sufficient  to  establish  negligence  on  the  part  of  the 
ipality,  even  though  the  snow  and  ice  are  not  removed 
I  a  reasonable  time.*^^  Moreover,  local  climatic  con^ 
s  should  always  be  considered  in  determining  the  lia- 
for  failure  to  remove  snow  and  ice  from  a  sidewalk.*^^ 
re  is  no  specific  duty  on  the  part  of  a  municipality 
id  its  sidewalks, ^^  and  it  is  not  negligence  to  fail  to 


I  impossibility,  and  an  at- 
to    do    it    would    involve    an 

of  expense  that  would  bank- 
ly  city.  No  court  has  ever 
It  reasonable  care  required  an 

to  do  any  such  thing.  An 
m  line  of  authorities  hold 
iTe  slipperiness  of  a  sidewalk 
er  ice  or  snow  is  not  a  de- 

which  cities  are  liable;  that 
>ligation  to  keep  their  streets 
fe  condition  does  not  extend 
removal  of  ice,  which  consti- 
10  other  defect  than  slip- 
j."  Per  Justice  Mitchell  in 
V.  Minneapolis,  42  Minn.  530, 
7.  1026. 

required  under  all  circum- 
to  keep  streets  free  from  ice 
»w,  bat  only  when  dangerous. 
ley  V.  Butte,  43  Mont.  526,  117 
I 

a  a  sidewalk  does  not  necee- 
istablish  that  it  is  dangerous. 
r.  Utica.  69  N.  Y.  166,  25  Am. 
5. 

not  remove  snow  and  ice  Im- 
ily  after  a  snowfall.  Foley 
York,  88  N.  Y.  S.  690,  95  App. 
I. 

irints  frozen  in  the  ice  on  a 
k  need  not  be  removed.  Hyer 
BviUe.  101  Wis.  371,  77  N.  W. 

urticle  on  "Law  of  Icy  Side- 
Q  New  York  State,"  by  Loran 
is,  Jr.,  in  6  Yale  Law  J.  258, 
)  note  on  "Icy  Sidewalks"  in 

Law  J.  227,  261. 
Pemplin  v.  Boone,  127  la.  91, 

N.  W.  789. 

M  and  ice  on  sidewalks  have 
le  occasion  of  many  Injuries 
ons,  and  the  law  books  are 
instances  where  the  duty  of 
Icipality  in  respect  to  such 
»ns  has  been  discussed.  Run- 
rough  all  the  cases  to  which 
»ition  has  been  called  on  this 

we  find  the  general  proposi- 
t  ice  or  snow  upon  a  sidewalk 


or  in  a  street  is  not  to  he  cJasaed 
with  dangerous  ohstructionSt  such  as 
a  city  is  required  to  remove.  It 
would  be  more  accurate  to  say  that 
it  is  a  dangerous  obstruction,  but 
that  it  is  excepted  from  the  category 
of  obstructions  for  which  the  city  is 
liable  upon  the  ground  of  the  im- 
practicability of  requiring  the  city 
to  remove  it  There  are  for  example, 
in  this  city,  many  hundred  of  miles 
of  sidewalks  upon  which  snow  falls 
and  ice  forms  when  the  weather 
suits,  and  immediately  upon  its  fall 
the  snow  is  beaten  down  by  the  feet 
of  thousands  walking  over  it  To 
some  extent  the  sidewalks  and  streets 
may  be  and  are  cleared  of  such  ob- 
struction, but  to  remove  it  entirely 
or  to  a  degree  that  would  render  it 
not  dangerous  is  impracticable,  and 
therefore  not  embraced  in  the  law's 
reasonable  requirements.  There  is 
another  reason  for  making  snow  or 
ice  on  the  sidewalks  and  in  the 
streets  an  exception  to  that  danger- 
ous condition  for  which  a  city  is 
liable;  that  is,  when  that  condition 
exists  generally  it  is  obvious,  and 
every  one  is  on  his  guard.  Any 
pedestrian  on  the  sidewalk  or  trav- 
eler in  the  street  is  warned  by  all 
his  surroundings  that  ice  and  snow 
abound,  and  consequently  danger  of 
slipping  and  falling  is  to  be  appre- 
hended at  every  step.  The  law  is 
reasonable  in  this,  as  in  all  things." 
Reedy  v.  St  Louis  Brewing  Ass'n. 
161  Mo.  523,  61  S.  W.  859. 

72.  Scoville  v.  Salt  Lake  City,  11 
Utah.  60,  39  Pac.  481. 

Failure  to  remove  Ice  is  not  negll 
gence  where  the  severity  of  the 
weather,  and  the  sudden  and  frequent 
changes,  make  it  practically  impos- 
sible. Kleng  V.  Buffalo,  25  N.  Y.  S. 
445,  72  Hun,  541,  ard  in  156  N.  Y. 
700.  51  N.  E.  1091. 

73.  McGuinness  v.  Worcester,  160 
Mass.  272,  35  N.  E.  1068. 
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areas,''  and  coal  holes  *''  are  all  proper,  it  is  generally  held, 
but  must  be  constructed  and  kept  in  repair  so  as  to  be  rea- 
sonably aafe,  and  must  be  properly  protected."  However, 
areaways  with  steps  leading  to  a  basement  are  sufficiently 
guarded  by  a  rail  parallel  witb  the  length  of  the  walk." 

§  2789.     Ice  and  snow. 

Sidewalks  in  more  or  less  dangerous  condition  for  the  use 
of  pedestrians  because  of  snow  and  ice  thereon,  resulting  in 
personal  injuries,  are  the  subject  of  much  litigation,  and  the 
tendency  of  the  later  decisions  is  to  restrict  liability  more  and 
more,  except  in  clear  cases,  on  the  theory  that  the  munid- 
pality  is  not  an  insurer  against  accidents.  The  rule  is  that  a 
municipality  is  not  bound,  under  all  circumstances,  to  keep 
sidewalks  free  from  ice ;  ^"  and  that  the  mere  fact  that  a  side- 


work  was  auch  Uiat  tbe  way  could 
not  be  left  Insecure  except  b?  ktobb 
carelessness,  city  Is  not  Uable  where 
stranger  failed  to  properly  replace 
tbe  grating.  LIttlefleld  v.  Norwlcb, 
40  Conn.  406. 

If  an  unauthorised  opening  Is 
guarded  only  by  a  trap  door  neces- 
sarfly  opened  at  times,  and  the  way 
1b  dangerous  wben  the  door  Is  open, 
the  municipality  bae  been  held  liable. 
It  aeeniB,  without  regard  to  bow  long 
the  door  was  open,  whether  prcvlouH 
accidents  had  occurred,  and  whether 
tbe  municipality  bad  any  notice  tbat 
tbe  door  was  left  open  for  any  un- 
)nRl;le   time,      Binll.li    v.   I-caveii- 


liable.      Rush  ton    t.    Allegheny,    192 
Pa.  574,  44  Atl.  249. 

6S.  A  municipality  U  not  gulltr 
of  any  negligence,  at  least  In  most 
states,  by  permitting  abutters  to  nw 
tbe  space  under  tbe  sidewalk,  with 
an  opening  thereto  In  tbe  walk;  bnt 
It  Is  liable  If  It  gnowlngly  permlti 
without  ohjecton  for  a  long  time  tbi 
frequent  and  customary  use  of  tlu 
hatchway  In  an  entirely  unguardft 
condition.  Whitley  v.  Oehkoab,  10 
WlB.  87,  81  N,  W.  992. 

69.  It  Is  not  negligence  to  penr 
a  stairway  leading  to  a  baseme 
and  next  to  and  parallel  with 
bulMiDK,  where  the  entire  length 
It  is  iirolected  by  a  substantial  1; 
ralllDg.  altbouRh  both  ^nds  arc  a 
steps    to    the    baspment.    wl 
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walk  is  dangerous  because  of  the  presence  of  ice  and  snow 
is  not  sufficient  to  establish  negligence  on  the  part  of  the 
municipality,  even  though  the  snow  and  ice  are  not  removed 
within  a  reasonable  timeJ^  Moreover,  local  climatic  cofir- 
ditions  should  always  be  considered  in  determining  the  lia- 
bility for  failure  to  remove  snow  and  ice  from  a  sidewalk.''^^ 
There  is  no  specific  duty  on  the  part  of  a  municipality 
to  sand  its  sidewalhs^^  and  it  is  not  negligence  to  fail  to 


phrslcal  ImpossibUity,  and  an  at- 
teoipt  to  do  it  would  involve  an 
amount  of  expense  that  would  bank- 
nipt  any  city.  No  court  lias  ever 
held  that  reasonable  care  required  an 
attempt  to  do  any  such  thing.  An 
unbroken  line  of  authorities  hold 
tbat  mere  slipperiness  of  a  sidewalk 
br  either  ice  or  snow  is  not  a  de- 
feet  for  which  cities  are  liable;  that 
their  obligation  to  keep  their  streets 
In  a  safe  condition  does  not  extend 
to  the  removal  of  ice,  which  consti- 
tutes no  other  defect  than  slip- 
periness." Per  Justice  Mitchell  in 
Henkes  v.  Minneapolis,  42  Minn.  530, 
^  K.  W.  1026. 

N'ot  required  under  all  circum- 
■^Hces  to  keep  streets  free  from  ice 
JJd  snow,  but  only  when  dangerous. 
«cBhianey  v.  Butte,  43  Mont.  526,  117 
^^  893. 

Ice  on  a  sidewalk  does  not  neces- 
^l^ly  establish  that  it  is  dangerous. 


^    ^^«,  V.  Utica.  69  N.  Y.  166,  25  Am. 

S-   166. 
^eed  not  remove  snow  and  ice  im- 
rj^^^iately    after   a   snowfall.     Foley 
J^  ^iew  York,  88  N.  Y.  S.  690,  96  App. 
*^^.  374. 

footprints  frozen  in  the  ice  on  a 
5,"*'walk  need  not  be  removed.    Hyer 

*  Janesville,  101  Wis.  371,  77  N.  W. 


„^  See  article  on  "Law  of  Icy  Side- 

^«Ika  in  New  York  State,"  by  Loran 

^^  Lewis,  Jr.,  in  6  Yale  Law  J.  268, 

^Jid  see  note  on  "Icy  Sidewalks'*  in 

^7  Alb.  Law  J.  227,  261. 

71.  Templin  v.  Boone,  127  la.  91, 
^3,  102  N.  W.  789. 

"Snow  and  ice  on  sidewalks  have 
l)een  the  occasion  of  many  injuries 
to  persons,  and  the  law  books  are 
tUl  of  instances  where  the  duty  of 
«  municipality  in  respect  to  such 
conditions  has  been  discussed.  Run- 
ning through  all  the  cases  to  which 
our  attention  has  been  called  on  this 
subject^  we  find  the  general  proposi- 
tion that  ice  or  snow  upon  a  sidewalk 


or  in  a  street  is  not  to  he  classed 
with  dangerous  obstructions,  such  as 
a  city  is  required  to  remove.  It 
would  be  more  accurate  to  say  that 
it  is  a  dangerous  obstruction,  but 
that  it  is  excepted  from  the  category 
of  obstructions  for  which  the  city  is 
liable  upon  the  ground  of  the  im- 
practicability of  requiring  the  city 
to  remove  it  There  are  for  example, 
in  this  city,  many  hundred  of  miles 
of  sidewalks  upon  which  snow  falls 
and  ice  forms  when  the  weather 
suits,  and  immediately  upon  its  fall 
the  snow  is  beaten  down  by  the  feet 
of  thousands  walking  over  it  To 
some  extent  the  sidewalks  and  streets 
may  be  and  are  cleared  of  such  ob- 
struction, but  to  remove  it  entirely 
or  to  a  degree  that  would  render  it 
not  dangerous  is  impracticable,  and 
therefore  not  embraced  in  the  law's 
reasonable  requirements.  There  is 
another  reason  for  making  snow  or 
ice  on  the  sidewalks  and  in  the 
streets  an  exception  to  that  danger- 
ous condition  for  which  a  city  is 
liable;  that  is,  when  that  condition 
exists  generally  it  is  obvious,  and 
every  one  is  on  his  guard.  Any 
pedestrian  on  the  sidewalk  or  trav- 
eler in  the  street  is  warned  by  all 
his  surroundings  that  ice  and  snow 
abound,  and  consequently  danger  of 
slipping  and  falling  is  to  be  appre- 
hended at  every  step.  The  law  is 
reasonable  in  this,  as  in  all  things.'* 
Reedy  v.  St  Louis  Brewing  A?s'n, 
161  Mo.  523.  61  S.  W.  859. 

72.  Scoville  v.  Salt  Lake  City,  11 
Uteh,  60,  39  Pac.  481. 

Failure  to  remove  ice  is  not  negli 
gence  where  the  severity  of  the 
weather,  and  the  sudden  and  frequent 
changes,  make  it  practically  impos- 
sible. Kleng  V.  Buffalo,  25  N.  Y.  S. 
445,  72  Hun,  541,  afTd  in  156  N.  Y. 
700,  51  N.  E.  1091. 

73.  McGuinness  v.  Worcester,  160 
Mass.  272,  35  N.  E.  1068. 
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remove  ice  caused  by  a  sudden  fall  of  temperature,  nor  to 
fail  to  compel  citizens  to  sprinkle  such  ice  with  ashes  or 
sand.^'  And  it  is  settled,  except  in  a  few  states  where  there 
are  some  decisions  to  the  contrary,^"  that  a  municipality 
is  not  liable  for  injuries  resulting  merely  from  the  slippery 
condition  of  a  sidewalk,  caused  by  smooth  ice  or  snow  or 
water;'*  and  it  is  generally  held  that  the  rule  of  non-lia- 
bility applies  equally  well  where  the  ice  or  snow  causing  the 
slippery   condition  is   due  to   artificial  instead   of  natvral 


74.  Taylor  v.  Tonkera,  106  N.  Y. 
202,  II  N.  E.  643,  E9  Am.  Rep.  492. 

75.  DlBtrlct  of  Columbta  v.  Fra- 
Mr,  21  App.  (D.  C.)  164,  169;  Balti- 
more T.  Marriott,  9  Md.  160,  66  Am. 
Dec.   326. 

In  Connecticut,  It  la  held  that  a 
municipality  which  aUowa  a  aide- 
walk  to  remain  dangerous  after 
notice  of  Its  Icy  condition  and  an 
opportunity  to  remove  ft,  la  liable 
for  Injuries  resulting  from  allpplng 
thereon,  although  the  Ice  la  smooth, 
the  court  refusing  to  recognize  the 
difference  between  rough  and  smooth 
Ice  which  Is  recognized  in  most 
states.  Cloughessey  v.  Waterbury,  61 
Conn.  406,  60  Am.  Rep.  38;  Dooley 
T.  Merlden,  44  Conn.  117,  26  Am. 
Rep.  433. 

In  Nebraska,  It  seeme  to  have  been 
held  that  1(  snow  on  sldewaHts  Is 
not  removed  within  a  reasonable 
time  the  municipality  Is  liable  for 
ipJui'lcB    resulting    therefrom. 


Mai»e.  Smyth  r.  Bangor,  72  He. 
249. 

MoMaehiiaettt.  Naaon  v.  Boston, 
14  Allen  (Mass.),  60S;  Stanton  v. 
Springfield,  12  AUen  tMaaa.).  666; 
Hutchins  V.  Boston,  12  Allen  (Maas.), 
671,  note;  Gilbert  t.  RoKbury.  100 
Mass.  1S6;  Stone  v.  Hubbardaton, 
100  Mass.  49.  67;  BlUtng"  v.  Wor- 
cester. 102  Mass.  329,  3  Am.  Rep.  460. 

Minnesota.  Henkes  v.  MinneapollB, 
42  Minn.  530,  44  N.  W.  1036. 

New  York.  Kinney  v.  Troy,  108 
N.  T.  667,  16  N.  E.  728;  Ballard  T. 
Hamburg,  128  N.  T.  S.  326,  143  App. 
DiT.  719:  Cupp  V.  Elmira,  110  N.  T. 
5.  742,  126  App.  Div.  639;  Horan  v. 
New  York,  90  N.  Y.  S.  596.  98  App. 
Div.  301. 

North  Carolina.  Cresler  v.  Ashe- 
ville.  134  N.  C.  311,  46  S.  E.  73S. 

Ohio.  Snow  and  Ice  need  not  be 
removed.  Vandyke  v.  Clnciniuttt,  1 
Dlsn.  (Ohio).  632. 

Pennsi/tvania.      Fry    v.    Mercer, 
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causes^''  although  some  decisions  tend  to  the  contrary ."^^ 
This  rule  as  to  non-liability  for  slippery  sidewalks  is  sub- 
ject to  this  exception: .  If  the  danger  from  the  snow  or  ice 


77.  The  fact  that  ice  on  a  side- 
walk was  in  part  the  result  of  an 
Artificial  cause  and  not  wholly  of 
natural  causes  such  as  the  fall  of 
rain  or  snow,  is  immaterial,  since 
municipal  liability  must  rest  on 
some  ground  of  fault  or  neglect  on 
the  part  of  its  officers  who  have 
charge  of  the  streets,  and  such  fault 
or  neglect  is  no  more  involved  in 
removing  ice  formed  by  water  from 
hose  than  ice  formed  by  rain  from 
the  clouds.  Henkes  v.  Minneapolis, 
42  Minn.  530,  44  N.  W.  1026. 

Compare  Blake  v.  Lowell,  143 
Mass.  296,  9  N.  E.  627;  Billings  v. 
Worcester,  102  Mass.  329,  3  Am.  Rep. 
460. 

The  fftct  that  the  water  from 
which  the  ice  was  formed  fell  or 
came  from  an  adjoining  building, 
through  eaves  troughs  or  the  like, 
is  immaterial  and  does  not  render 
the  municipality  liable.  Qavett  v. 
Jackson,  109  Mich.  408,  67  N.  W. 
617,  32  L.  R.  A.  861  (Montgomery, 
J.,  dissenting). 

Not  liable  though  ice  was  formed 
by  water  dripping  from  a  root 
Kaveny  v.  Troy,  108  N.  Y.  571,  15 
N.  E.  726. 

City  may  be  liable  although  ice  on 
sidewalk  was  caused  by  water  drip- 
ping from  the  eaves  of  an  adjoining 
building  and  freezing.  Miller  v. 
Bradford,  186  Pa.  164,  40  Atl.  409. 
Hydrant  on  private  property,  water 
escaped  therefrom  and  froze  on  side- 
walk. Municipality  held  not  liable 
unless  it  had  notice  of  the  ice  and 
time  to  remedy  the  condition.  Cres- 
ler  V.  Ashevllle,  134  N.  C.  311,  46 
S.  B.  738. 

Not  negligence  to  allow  water  and 
melting  snow  to  trickle  across  a 
sidewalk,  in  freezing  weather  where 
coming  from  a  vacant  lot  elevated 
above  the  walk,  although  the  con- 
trary would  be  held  if  the  water  had 
come  from  a  drain.  Kortlang  v.  Mt. 
Vernon,  114  N.  Y.  S.  252,  129  App. 
Div.  536. 

No  defense  that  the  water  from 
which  the  ice  formed  flowed  from 
an  adjoining  lot.  Keith  v.  Brockton, 
136   Mass.    119. 


City  not  liable  merely  because  ice 
on  which  plaintiff  slipped  was  caused 
by  pumping  of  water  upon  street  by 
a  fire  engine,  where  the  engine  was 
being  used  for  a  lawful  purpose. 
Cook  V.  Milwaukee,  27  Wis.  191. 

Not  liable  though  water  comes 
from  melting  snow  on  a  building. 
Hausmann  v.  Madison,  85  Wis.  187, 
56  N.  W.  167,  21  L.  R.  A.  263,  39 
Am.  St  Rep.  834. 

78.  District  of  Columbia  v.  FYazer, 
21  App.  (D.  C.)  154,  159;  Muncle  v. 
Hey,  164  Ind.  570,  574,  74  N.  B.  250. 

If  the  ice  is  caused  by  a  leak  in 
the  water  pipe  on  the  roof  of  an 
abutting  building,  and  it  is  danger- 
ous because  smooth  and  slippery,  and 
there  is  no  other  ice  or  snow  on 
the  streets,  the  municipality  is  lia- 
ble for  injuries  resulting  from  de- 
fects therein,  where  a  reasonable 
time  has  elapsed  after  notice  of  the 
defect.  Reedy  v.  St  Louis  Brewing 
Ass'n,  161  Mo.  523,  61  S.  W.  859,  63 
L.  R.  A.  805. 

Where  ice  was  caused  from  water 
discharged  on  the  sidewalk  by  means 
of  a  defective  conductor  used  to 
carry  water  from  the  roof  of  a  build- 
ing, and  from  a  waste  pipe,  the  mu- 
nicipality is  liable  on  the  ground 
that  its  own  wrongdoing  has  con- 
tributed to  the  accumulation  of  the 
dangerous  ice.  Scoville  v.  Salt  Lake 
City,  11  Utah,  60,  39  Pac.  481. 

If  the  ice  (1)  was  produced  by 
artificial  causes,  (2)  was  dangerous 
to  pedestrians,  and  (3)  the  munici- 
pality had  notice  thereof,  actual  or 
constructive,  (4)  in  time  to  have 
removed  the  ice  before  the  accident, 
the  municipality  is  liable.  Hofacre 
V.  Montlcello,  128  la.  239,  103  N.  W. 
488. 

In  New  York,  it  was  held  that 
recovery  was  authorized  where  plain- 
tiff slipped  on  snow  and  ice  on  a 
sidewalk  where  such  snow  and  ice 
had  fallen  from  time  to  time  from 
the  roof  of  a  building  standing  near 
the  sidewalk,  and  had  been  there  for 
at  least  two  weeks.  Pomfrey  v. 
Saratoga  Springs,  104  N.  Y.  459,  11 
N.  E.  43. 
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Ilie  ■•iidewalk  was  due   to   other  negligence   of   the   mu — 
ipulihj,   it  is   liable;   and   this    exception    is    equally    ap — 
I'aMe  where  the  non-liability  for  injuries  resulting  from»- 
o\v  and  ice  is  based  on  other  grounds.     Thus,  it  may  b^ 
at  if  the  sidewalk  had  been  properly  constructed  in  th^ 
rst  place  or  had  been  kept  in  repair,  the  ice  would  not 
ave  formed,  and  if  this  be  true  and  the  municipality  was. 
.egligeut  in  regard  to  the  construction  or  failure  to  repair^ 
t  is  liable.'"     However,  in  such  a  case,  it  is  necessary  t» 
show  clearly  the  negligence  in  regard  to  the  defect  in  th^ 
sidewalk,*"    and  also   that   the   injury  would   not   have    oc- 
curred merely  because  of  the  snow  or  ice,  without  regards 


\ 


79,  Adams  v.  Cliicopee,  147  Mftsa. 
441),  18  N.  E.  231;  Ayrea  v.  Ham- 
mondaport,  7  N.  Y.  S.  174.  64  Hun. 

Wben  a  eldewalk  is  so  constructed 
as  lo  be,  with  the  1«  and  snow  that 
»oij1d  ordinarily  accumulate  upon  It 
ill  winter,  unBafe  to  travel  thereon 
with  ordinary  cure,  then  It  la  detec- 
tive. Hill  V.  Fond  du  Lac,  56  Wis. 
•l\)i.  14  N.  W.  25;  Stilling  t.  Thorp, 
[Jl   Wis.   528.   537,   11   N.   W.   906, 

The  rule  that  the  municipality  la 
not  liable  for  the  slippery  condition 
of  its  eldewalka  caused  by  the  recent 
falling  or  freezing  of  rain  or  snow 
docs  not  extend  ao  far,  however,  as 
(o  protect  the  municipality  from  lia- 
bllHy  for  Injuries  caused  by  slipping 
im  ice  on  a  Eldewalk  xchirc  it  hat 
airiimulaled  by  Tcmon  of  a  rff/ecl 
"  '^calk.  Holbert  v.  Philadelphia, 
JO  Ati.  746. 


liable.      Hodges   v.   Waterloo,   109   Ia_ 
444,   SO   N.   W.   523. 

Plan  of  conBtructlon.  However^ 
in  those  states  where  the  muntcipal — 
i<y  Is  not  liable  Tor  negligence  iiM^ 
the  plan  of  construct  Ion,  the  fact  thati- 
a  sidewalk  Is  slippery  because  oC 
the  plan  of  conatruciion  does  noc^ 
render  the  miinlclpatlty  liable.  Reh — 
rey  v,  Newburgh,  28  N.  Y.  S.  916.  7» 
Hun,  611. 

In  Michigan,  however.  It  Is  helA 
that  "all  inclined  sidewalks  bc«om^ 
dangerous  for  pedealriana  when  cov — 
ered  with  Ice"  and  that  It  an  Incline 
is  not  unsafe  in  its  orlKinal  condi — 
tlOQ  but  la  made  unsafe  solely  by 
the  accumulaton  of  Ice  and  anow,  th^s 
munldpallty    Is   not   liable.     Weelep^ 

V.   Detroit,    117   Mich,   658.   76   N,   W 

104  (Justice  Moore  dissenting).  Thl^K^ 
case  1b  not  in  accordance  with  th^^^ 
general   trend  of  the   decisions   anS- 

it    Is   submitted    that    it    is   not   sup 

by  the  better  reasoning. 
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to  the  defect  in  the  sidewalk.®^  Furthermore,  the  munici- 
pality is  liable  where  the  cause  of  the  ice  being  upon  the 
sidewalk  is  not  the  fall  of  snow  or  rain  and  subsequent 
freezing  but  results  from  water  coming  onto  the  sidewalk 
through  the  negligence  of  the  municipality,^^  as  where  the 
cause  is  failure  to  clean  out  a  gutter, ^^  or  allowing  a  broken 
gutter  stone  to  obstruct  the  flow  of  water  along  a  gutter,®* 
or  allowing  a  leaky  hydrant  to  exist,® *^  or  the  neglect  to  con- 
struct and  maintain  drains  to  carry  off  the  water.*® 

The  municipality  is  liable  where  ice  or  snow  has  formed 
in  drifts  or  ridges,  in  a  rough  or  uneven  condition,  so  05  to 
constitute  an  obstruction.^'^     This  qualification  of  the  rule 


81.  Where  plaintiff  fell  upon  new 
Ice  lying  on  a  sloping  sidewalk,  the 
slope  of  the  walk  could  not  be  held 
a  ooncurring  cause,  since  mere  guess 
and  speculation  that  he  would  not 
have  fallen  if  the  new  ice  had  spread 
orer  a  level.  Ay  res  v.  Hammonds- 
port.  130  N.  Y.  665.  29  N.  B.  265, 
rer'g  7  N.  Y.  S.  174,  and  following 
Taylor  v.  Yonkers,  105  N.  Y.  202,  11 
N.  B.  642. 

82.  If  there  is  other  negligence  in 
connection  with  the  sidewalk,  the 
municipality  is  liable.  Walsh  y.  New 
York,  96  N.  Y.  S.  640,  109  App.  Div. 
641;  Conklin  v.  Elmira,  42  N.  Y.  S. 
618,  11  App.  Div.  402  (tree  roots  cov- 
ered with  ice  and  snow). 

83.  Gaylord  v.  New  Britian,  58 
Conn.  398,  20  Atl.  365,  8  L.  R.  A. 
762. 

84.  GiUrle  v.  Lockport,  122  N.  Y. 
403,  26  N.   E.   357. 

86.  Walsh  V.  New  York,  96  N.  Y. 
8.  640,  109  App.  Div.  541;  Corbett 
V.  Troy,  6  N.  Y.  S.  381,  53  Hun,  228. 

Liable  where  cause  was  leaking 
water  main  in  street,  it  having 
sprang  a  leak  some  months  previous. 
B^eview  v.  England  (Ky.),  118  S. 
W.  994. 

86.  Woolsey  v.  Ellenville,  15  N. 
Y.  S.  647,  61  Hun,  136;  Holbert  v. 
PhOadelphia,  221  Pa.  266,  271,  70  AU. 
748. 

87.  UHnois.  Mereck  v.  Chicago, 
89  m.  App.  358;  Virginia  v.  Plum- 
mer,   66   111.   App.    419. 

/oira.  Tobin  v.  Waterloo,  131  la. 
75,  107  N.  W.  1031;  Hodges  v.  Wa- 
terloo, 109  la.  444,  80  N.  W.  523; 
Templin  v.  Boone,  127  la.  91,  102 
N.  W.  789;  Huston  v.  Council  Bluffs, 
6  HcQ.  28 


101  la.  33,  69  N.  W.  1130,  36  L.  R. 
A.  211. 

Massachusetts.  McAuley  v.  Boston, 
113  Mass.  503;  Hutchins  v.  Boston, 
97  Mass.  272,  note. 

Missouri.  Reno  v.  St  Joseph,  169 
Mo.  642,  70  S.  W.  123;  Barr  v.  Fair- 
fax, 156  Mo.  App.  295,  137  S.  W.  631 
(quantity  of  ice  held  immaterial); 
Canterbury  v.  Kansas  City,  149  Mo. 
App.  520,  131  S.  W.  120;  Quarles 
V.  Kansas  City,  138  Mo.  App.  45,  119 
S.  W.  1019. 

Montana.  Townsend  v.  Butte,  41 
Mont.  410,  109  Pac.  969  (slanting  sur- 
face from  outside  of  walk  to  inside). 

New  York.  Keane  v.  Waterford, 
130  N.  Y.  188,  29  N.  E.  130. 

North  Dakota.  Jackson  v.  Qrand 
Forks  (N.  D.  1913),  140  N.  W.  718 
(where  it  is  said:  "The  liability 
should  be  based  upon  negligence  and 
upon  what  is  reasonable  under  the 
circumstances,  paying  attention  to 
the  climatic  conditions.  What  would 
be  reasonable,  for  instance,  in  South- 
ern Illinois  might  not  be  reasonable 
in  North   Dakota  or  Montana"). 

Pennsylvania.  Wyman  v.  Phila- 
delphia, 175  Pa.  117,  34  Atl.  621. 

Washington.  Bull  v.  Spokane,  46 
Wash.   237,   89   Pac.    555. 

Wisconsin.  Salzer  v.  Milwaukee, 
97  Wis.  471,  73  N.  W.  20.  Compare 
Dapper  v.  Milwaukee,  107  Wis.  88,  82 
N.   W.   725. 

Compare  Cloughessey  v.  Water- 
bury,  51  Conn.  405,  50  Am.  Rep.  38. 

"it  is  well  settied  that  the  mere 
fact  that  snow  and  ice  were  on  the 
sidewalk  and  it  was  dangerous  does 
not  render  the  city  liable.  It  is 
only  when  the  ice  or  snow  is  suffered 
to  remain  upon  the  sidewalk  until, 
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is  well  settled  but  it  is  difficult  to  see  any  good  reason  for 
this  distinction  between  smooth  ice  and  ice  formed  in  ridges. 
If  the  former  is  dangerous,  and  has  existed  for  such  a  length 
of  time  as  to  impute  notice  to  the  municipality,  ordinarr 
care,  it  would  seem,  would  require  the  removal  of  such 
ice  or  at  least  the  sprinkling  of  sand  or  ashes  thereon.  The 
danger  from  smooth  ice  is  often  greater  than  that  result- 
ing from  ice  in  ridges,  and  the  municipality  may  protect 
travelers  from  injuries  from  the  former  as  easily  as  from 
the  latter. 

Under  this  rule  as  to  ice  in  ridges,  a  municipality  is  liable 
where  the  real  cause  of  the  injury  was  ridges  of  ice,  al- 
though augmented  by  a  recent  fall  of  snow  for  which  the 
municipality  was  not  liable,  making  the  walk  slippery,** 
However,  no  preoise  limit  can  be  established  to  determine 


by  tramping  of  pedeatrlanB,  freezing 
and  thawing  or  otber  cause,  the  eur- 
btce  has  become  rough,  rigid,  round- 
ed or  Wanting  eo  that  a  person,  in 
the  eierclse  of  ordinar;  care,  can 
not  pass  over  It  without  danger  of 
falling,  that  the  defect  is  such  aa 
to  render  the  city  liable."  Dempsey 
T.  Dubuque,  160  la.  Z60,  132  N.  W. 
758. 

"It  is  well  settled  by  the  authori- 
ties that  mere  sUpperlness  of  streets 
and  sidewalks,  caueed  by  an  accumu- 
lation of  Ice  and  snow,  creates  no 
liability  for  injuries  to  persons  In 
consequence  of  that 


able  time.  Kocb  v.  Ashland,  88  W1& 
603.  60  N.  W,  990. 

Must  be  not  only  rough  and  un- 
even  but  also  an  obstrucUon  render, 
ing  the  walk  unsafe  for  travelers. 
Qulnlan  t.  Kansas  Ctt7,  104  Mo.  App. 
eiS,  78  S.  W.  660. 

In  Ohio,  however.  It  would  seem 
that  a  municipality  is  not  liable.  In 
any  event,  for  Injuries  received  trom 
falling  on  an  icy  eldewaJh,  nnleas 
there  Is  a  structural  defect  in  the 
walk  or  the  municipality  baa  In 
some  way  caused  or  contributed  to 
accumulation  of  the  Ice.  Norwalk  t. 
Tuttle,  73  Ohio  St.  242,  76  N.  E.  617. 
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^what  height  and  extent  an  icy  ridge  must  reach,  in  order  to 
"be  actionable  as  a  defect ;  *•  but  there  is  some  merit  in  the 
suggestion  that,  under  this  rule,  the  ice,  in  order  to  consti- 
tute a  defect  must,  while  adhering  to  the  walk,  assume  a  form 
^hich  would  be  a  structural  defect  if  the  walk  was  itself  so 
constructed.®^ 

d.    Crosswalks. 

$  2790.     Crosswalks  compared  with  sidewalks. 

A  crosswalk  is  separate  and  distinct  from  a  side- 
walk. And  the  term  **  cross  walk, "  as  used  in  a  statute  mak- 
ing municipalities  liable  for  defects  in  highways,  streets, 
"** crosswalks,"  etc.,  has  been  held  not  to  include  sidewalks.®^ 
Crosswalks  extend  the  whole  distance  between  the  extended 
l)Oundary  lines  of  intersecting  streets,  where  they  meet  the 
sidewalks,®*  and  the  duty  to  use  ordinary  care  to  keep  the 
streets  safe  includes  crosswalks.®' 

S  2791.    What  defects  actionable  in  general. 

Just  what  defects  or  obstructions  in  crosswalks  amount  to 
negligence  of  the  municipality  it  is  impossible  to  state.®* 
<3enerally,  where  the  streets  are  paved,  there  is  an  abrupt 
Tise  of  a  few  inches  on  stepping  from  the  curb  to  the  pave- 
ment, or  a  slanting  walk  is  laid  from  the  curb  to  the  pave- 
ment, and  then  the  pavement  stepped  on  in  crossing  the 
street  is  in  no  way  distinguished  or  laid  off  from  the  rest 
^f  the  pavement.  In  smaller  municipalities,  and  in  the  su- 
T)urban  portions  of  larger  municipalities,  where  the  streets 
^re  not  paved,  planks  or  flagstones  are  often  laid  across  the 
street  for  a  crosswalk. 


89.  street  v.  Holyoke,  105  Mass. 
92,  7  Am.  Rep.  500. 

City  not  liable  for  injuries  from 
clipping  on  icy  sidewalk  caused  by 
^now  plow  leaving  ridge  in  center 
m^t  walk,  as  it  must  do  after  snow 
lias  been  tramped  down  more  or  less, 
«nd  such  ridge  becoming  icy  by  water 
^Iropping  on  it  from  an  adjacent 
l>nilding.  Jefferson  v.  Sault  Ste. 
:ifarie,  165  Mich.  172,  130  N.  W.  610, 
Teviewing  all  snow  and  ice  decisions 
In  Michigan. 

Two  inch  hummock  is  not  a  ridge. 
Hatch  V.  Elmira,  126  N.  T.  S.  863, 
142  App.  Dlv.  174. 

90.  See  criticism  of  this  rule  in 
Cloughessey  ▼.  Waterbury,  51  Conn. 


405,    413,    50    Am.    Rep.    38,    which 
rejects   the   "rough    ice"    rule. 

91.  Pequignot  t.  Detroit,  16  Fed. 
211. 

92.    O'Neil  V.   Detroit,   50   Mich. 
133,   15  N.  W.   48. 

93.  §  2747,  ante. 

94.  Crosswalks  held  sufficient 
Gallagher  v.  Tipton,  133  Mo.  App. 
557,    113    S.    W.    674. 

Crosswalk  over  alley  held  suf- 
ficient. Snyder  v.  Superior,-  146 
Wis.  671,  132  N.  W.  541. 

Loose  stone  projecting  two 
inches  above  the  level  in  space  filled 
with  pieces  of  stone  between  two 
parallel  paths  of  flagstones.  City  not 
liable.  Richmond  v.  Schonberger, 
111  Va.  168,  68  8.  B.  284. 
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areas,"^  and  coal  holes  *^  are  all  proper,  it  is  generally  held, 
but  must  be  constructed  and  kept  in  repair  so  as  to  be  rea- 
sonably safe,  and  must  be  properly  protected."  However, 
areaways  with  steps  leading  to  a  basement  are  suffidently 
guarded  by  a  rail  parallel  with  the  length  of  the  walk." 

§  2789.     Ice  saA  snow. 

Sidewalks  in  more  or  less  dangerous  condition  for  the  use 
of  pedestrians  because  of  snow  and  ice  thereon,  resulting  in 
personal  injuries,  are  the  subject  of  much  litigation,  and  the 
tendency  of  the  later  decisions  is  to  restrict  liability  more  and 
more,  except  in  clear  cases,  on  the  theory  that  the  munici- 
pality is  not  an  insurer  against  accidents.  The  rule  is  that  a 
municipality  is  not  bound,  under  all  circumstances,  to  keep 
sidewalks  free  from  ice ;  ^^  and  that  the  mere  fact  that  a  side- 


work  was  auch  that  the  way  could 
not  be  left  insecure  except  by  gross 
carelessness,  city  ts  not  liable  where 
stranger  failed  to  properly  replace 
the  grating.  LIttlefleld  y.  Norwich, 
40  Conn.  4 OS. 

It  an  unaufftortzed  opening  la 
guarded  only  by  a  trap  door  neces- 
aarlly  opened  at  times,  and  the  way 
la  dangerous  when  the  door  la  open, 
the  municipality  has  been  held  liable. 
It  seema,  without  regard  to  how  long 
the  door  was  open,  whether  previous 
accidents  bad  occurred,  and  whether 
the  municipality  had  any  notice  that 
the  door  was  left  open  for  any  un- 
reasonable time.  Smith  t.  Leaven- 
worth, 15  Kan.  81,  87. 

G6.  Iilght  areas  must  be  guarded. 
Lombard   v.    Chicago,    15    Fed.    Cas. 


liable.     Ruabton    v.    Allegheny.    IBl 
Pa.  674,  44  Atl.  249. 

68.  A  municipality  is  not  guilty 
ot  any  negligence,  at  leaat  In  mort 
states,  by  permitting  abutters  to  use 
the  apace  under  the  aldewalk,  with 
an  opening  thereto  In  the  walk;  hnt 
It  Is  liable  If  It  gnowingly  permits 
without  objecton  for  a  long  time  the 
frequent  and  customary  use  of  tha 
hatchway  In  an  entirely  unguarded 
condition.  Whitley  t.  Oefakosh,  lOfi 
Wis.  87,  81  N.  W.  992. 

69.  It  Is  not  negligence  to  permit 
a  stairway  leading  to  a  basement 
and  next  to  and  parallel  with  a 
building,  where  the  entire  length  ot 
it  Is  protected  by  a  substantial  iron 
railing,  although  both  ends  are  open 

Ith  steps  to   the   basement,  when 
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w&lk.  is  dangerous  because  of  the  presence  of  ice  and  snow 
is  not  sufficient  to  establish  negligence  on  the  part  of  the 
mmiicipality,  even  though  the  snow  and  ice  are  not  removed 
witliin  a  reasonable  timeJ^  Moreover,  local  climatic  cofir- 
ditions  should  always  be  considered  in  determining  the  lia- 
bility for  failure  to  remove  snow  and  ice  from  a  sidewalk.''^ 
There  is  no  specific  duty  on  the  part  of  a  municipality 
to  sand  its  sidewalks^  and  it  is  not  negligence  to  fail  to 


phyiBical  Impossibility,  and  an  at- 
tempt to  do  it  would  involve  an 
UQOT&nt  of  expense  that  would  bank- 
nipt  any  city.  No  court  has  ever 
held  that  reasonable  care  required  an 
Attenapt  to  do  any  such  thing.  An 
a&bT>oken  line  of  authorities  hold 
tbat,  mere  slipperiness  of  a  sidewalk 
b7  either  ice  or  snow  is  not  a  de- 
fect lor  which  cities  are  liable;  that 
their'  obligation  to  keep  their  streets 
^  A  safe  condition  does  not  extend 
to  tlie  removal  of  ice,  which  consti- 
tutes no  other  defect  than  slip- 
perlness."  Per  Justice  Mitchell  in 
Hei^lKes  V.  Minneapolis,  42  Minn.  530, 
U  Jij.  w.  1026. 

^ot  required  under  all  circum- 
■^Hces  to  keep  streets  free  from  ice 
y^^  snow,  but  only  when  dangerous. 
«cB2naney  v.  Butte,  43  Mont.  526,  117 
*^c.  893. 

Ice  on  a  sidewalk  does  not  neces- 
2^1y  establish  that  it  is  dangerous, 
^ans  v.  Utica,  69  N.  Y.  166,  25  Am. 
*^ep.  165. 

^^Need  not  remove  snow  and  ice  im- 
^lediately  after  a  snowfall.  Foley 
^.  New  York,  88  N.  Y.  S.  690,  95  App. 
-^T.  374. 

Footprints  frozen  in  the  ice  on  a 
sidewalk  need  not  be  removed.  Hyer 
>.  JanesviUe,  101  Wis.  371,  77  N.  W. 

See  article  on  "Law  of  Icy  Side- 
walks In  New  York  State,"  by  Loran 
X^.  Lewis,  Jr.,  in  6  Yale  Law  J.  258, 
and  see  note  on  "Icy  Sidewalks"  in 
27  Alb.  Law  J.  227,  261. 

71.  Templin  v.  Boone,  127  la.  91, 
93,  102  N.  W.  789. 

"Snow  and  ice  on  sidewalks  have 
been  the  occasion  of  many  injuries 
to  persons,  and  the  law  books  are 
foil  of  instances  where  the  duty  of 
a  municipality  in  respect  to  such 
conditions  has  been  discussed.  Run- 
ning through  all  the  cases  to  which 
our  attention  has  been  called  on  this 
subject,  we  find  the  general  proposi- 
tion that  ice  or  snow  upon  a  sidewalk 


or  in  a  street  is  not  to  he  classed 
with  dangerous  obstructions,  such  as 
a  city  is  required  to  remove.  It 
would  be  more  accurate  to  say  that 
it  is  a  dangerous  obstruction,  but 
that  it  is  excepted  from  the  category 
of  obstructions  for  which  the  city  is 
liable  upon  the  ground  of  the  im- 
practicability of  requiring  the  city 
to  remove  it  There  are  for  example, 
in  this  city,  many  hundred  of  miles 
of  sidewalks  upon  which  snow  falls 
and  ice  forms  when  the  weather 
suits,  and  immediately  upon  its  fall 
the  snow  is  beaten  down  by  the  feet 
of  thousands  walking  over  it  To 
some  extent  the  sidewalks  and  streets 
may  be  and  are  cleared  of  such  ob- 
struction, but  to  remove  it  entirely 
or  to  a  degree  that  would  render  it 
not  dangerous  is  impracticable,  and 
therefore  not  embraced  in  the  law's 
reasonable  requirements.  There  is 
another  reason  for  making  snow  or 
ice  on  the  sidewalks  and  in  the 
streets  an  exception  to  that  danger- 
ous condition  for  which  a  city  is 
liable;  that  is,  when  that  condition 
exists  generally  it  is  obvious,  and 
every  one  is  on  his  guard.  Any 
pedestrian  on  the  sidewalk  or  trav- 
eler in  the  street  is  warned  by  all 
his  surroundings  that  Ice  and  snow 
abound,  and  consequently  danger  of 
slipping  and  falling  is  to  be  appre- 
hended at  every  step.  The  law  is 
reasonable  in  this,  as  in  all  things." 
Reedy  v.  St  Louis  Brewing  Ass'n. 
161  Mo.  523,  61  S.  W.  859. 

72.  Scoville  v.  Salt  Lake  City,  11 
Utah.  60,  39  Pac.  481. 

Failure  to  remove  ice  Is  not  negli 
gence  where  the  severity  of  the 
weather,  and  the  sudden  and  frequent 
changes,  make  it  practically  impos- 
sible. Kleng  V.  Buffalo,  25  N.  Y.  S. 
445,  72  Hun.  541.  ard  in  156  N.  Y. 
700,  51  N.  E.  1091. 

73.  McGuinness  v.  Worcester,  160 
Mass.  272,  35  N.  E.  1068. 
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from  the  entire  street,  the  duty  as  to  crosswalks  and  cross  -* 
ings  is  performed  when  they  are  kept  free  from  dangeron^s 
formations  or  obstacles.    A  temporary  condition,  caused  bj=— 
stomis,  that,  for  the  time   being,  cover  the  roadway  viti^ 
snow  from  curb  to  curb,  docs  not  of  itself  create  a  danger — 
oils  condition  of  tlie  street,  and  if  it  is  left  to  facilitate  th^= 
use  of  the  street  for  driving  or  otherwise  it  is  not  negligenc^^ 
on  the  part  of  the  municipality,  unless  tliere  is  something — 
in  the  way  in  which  the  snow  is  left,  or  the  form  which  it- 
snbsequently  takes,   as   to   thereby  create   an  incumbrance^ 
obstruction,  or  special  danger."*     Mere  slipperiness  of  the 
walk  does  not  make  the  municipality  liable,*  nor  does  smalC 
ridges  of  ice  in  the  walk."     In  no  event  need  the  walk  b& 
cleared  of  ice  and  snow  at  once,"   and  the  municipality  ia 


8.  Dupont  V.  Port  Chester,  204  N. 
Y.    351.  97  N.  B.   736. 

Failure  to  remove  enow  from  cross- 
valfea,  where  such  removal  would 
make  atreeta  practically  Impassable 
— not  liable.  O'ShaughneBeey  t. 
Mlddleport,  86  N.  Y.  S.  944,  93  App. 
Wv.  93. 

9.  Mftucbchunk  v.  Kline,  100  Pa. 
119,  *5  Am.  Rep.  364:  Depere  v. 
Hlbbard,  104  WIb.  666.  80  N.  W.  933. 

Not  liable  where  snow  Is  thrown 
each  Bide  of  crosswalk,  and  pedes- 
trian slipped  In  stepping  on  a  bank 
of  snow  to  avoid  a  pool  of  water  re- 
sulting from  the  melting  snow. 
Lichtenslein  v.  New  Yorlc,  169  N.  Y. 
BOO.  54  N.  E.  67.  rev'g  51  N.  Y.  S. 
642,   29   App.   DiT.   E42. 

No  liability  where  pedestriaa 
]|h  Icfi  fllliufi  a  slight 


stances  of  greater  danger  tban  th^ 
present" 

10.      Small    ridg*    of    Ice    formed^ 

by  trampling  of  snow  and  freezing 

city    not    liable.     McKellar    t.    De 

trolt,  57  Micb.  168,  23  N.  W.  G21._ 
68  Am.  Rep.  357,  followed  In  Rcdf^ 
T.  Greenville,  102  Mlcb.  544,  61  N.  W — 
3,  In  which  latter  case,  bowererv 
the  ridge  was  In  the  center  of  tlie^v 
sldewalh. 

•'Upon  a  crosswalk,  •  •  •  lumpiB- 
and  ridges  are  necessarily  formed.- 
whlch  will  harden  when  frozen.  and_ 
for  which  the  municipality  will  nM:. 
be  reHponalble.'  •  •  •  The  dtfflcultleK- 
of  keeplni;  clear  ot  Ice  a  crosswalki 
at  the  foot  of  a  steep  descent  is  t^ 
(actor  which  the  ]ury  might  welL 
consider."  Comstock  v.  Schnyler- 
vine.  124  N.  Y.  3.  92,  ir.9  App    DlT. 
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not  liable  where  the  defect  or  obstruction  has  not  existed  a 
STifficient  time  to  impute  notice  to  it,  in  the  absence  of  actual 
notice.^* 


7.      DUTY  TO   GUARD  AND   WARN   AGAINST   DANGER. 

8  2795.     General  rule. 

Given  a  condition  in  or  close  to  a  street,  such  as  to  be  dan- 
Serous  to  travelers  thereon,  the  municipality  becomes  bur- 
jiened  with  a  certain  duty,  provided,  if  notice  is  necessary,^^ 
it  has  notice,  or  ought  to  have  had  notice,  thereof ;  and  this 
is  so  even  though  the  cause  of  the  danger  is  lawful  or  the 
dangerous  condition  was  wholly  the  act  of  a  third  person. 
This  duty  is  to  warn  travelers  of  the  danger  so  that  they 
may  turn  back,  pass  around,  or  proceed  with  eyes  open  and 
watching  for  danger.  In  addition  to  the  duty  to  repair, 
the  duty  of  a  municipality  to  use  ordinary  care  to  keep  its 
streets  in  condition  for  use  includes  the  duty^*  where  there 
are  dangerous  obstritctions,  declivities,  or  excavations  in  or 
near  the  street,  whether  created  by  the  municipality  itself 
or  by  third  persons,  where  it  has  notice  thereof  or  notice  is 
unnecessary,  to  take  proper  precautions  to  guard  against  ac- 
cidents by  the  use  of  railings,  barriers,  lights  or  the  like, 
especially  at  night. ^^     But  fences  or  barriers  need  not  be 


12.  Not  liable — hard  or  packed  Ice 
cuid  snow,  not  there  long  enough  to 
Impute  notice  to  the  city.  Brennan 
▼.  New  York,  114  N.  Y.  S.  578,  130 
App.    DiT.    267. 

13.  S8  2807,  2809,  ante, 

14.  The  absence  of  a  railing, 
"Where  the  public  travel  is  endan- 
eered  by  the  want  of  it,  constitutes 
m  defect  in  the  highway.  Beardsley 
▼.  Hartford,  50  Conn.  529,  538,  47 
Am.   Rep.   677. 

Statutory  duty,  in  Michigan  not 
limited  to  repairs.  Joslyn  v.  Detroit, 
74  Mich.  458,  42  N.  W.  50. 

15.  Illinois.  Chicago  v.  Brophy, 
79  m.  277:  La  Salle  v.  Evans,  111 
ID.  App.  69;  Salem  v.  Webster,  95 
Ili  App.  120;  Canton  v.  Dewey,  71 
ni.  App.  346;  Mt.  Carmel  v.  Guth- 
ridge,  52  111.  App.  632;  Aurora  v. 
Beidelman,  34  III.  App.  285. 

Kansas.  Kansas  City  v.  McDonald, 
60  Kan.  481,  67  Pac.  123,  45  L.  R.  A. 
429. 

Kentucky.  Louisville  v.  Keher,  117 
Ky.  841,  79  S.  W.  270;  Covington  v. 
Bryant,  7  Bush  (Ky.),  248. 


Maine.  Kimball  v.  Bath,  38  Me. 
219,   61  Am.   Dec.   243. 

Massachusetts.  Igo  v.  Cambridge, 
208  Mass.  571,  575,  95  N.  E.  557; 
Winship  v.  Boston,  201  Mass.  273,  87 
N.  E.  600;  Torphy  v.  Fall  River,  188 
Mass.  310,  74  N.  B.  465;  Hyde  v. 
Boston,  186  Mass.  115,  71  N.  E.  118; 
Fox  V.  Chelsea,  171  Mass.  297,  50  N. 
B.  622;  Prentiss  v.  Boston,  112  Mass. 
43. 

New  York.  Andrews  v.  Elmira,  113 
N.  Y.  S.  711,  128  App.  Div.  699. 

North  Carolin^i.  Revis  v.  Raleigh, 
150   N.   C.   348,   63   S.   E.   1049. 

Oklahoma.  Guthrie  v.  Swan,  3 
Okla.   116.   41    Pac.    84. 

West  Virginia.  Wilson  v.  Wheel- 
ing. 19  W.  Va.  323.  42  Am.  Rep.  780. 

Wisconsin.  Milwaukee  v.  Davis, 
6  Wis.  377. 

United  States.  Central  Union  Tel. 
Co.  V.  Conneaut.  167  Fed.  274. 

See  also  Wallace  v.  New  Haven,  82 
Conn.  527,  74  Atl.  886;  Blakeslee  v. 
Geneva,  69  N.  Y.  S.  1122,  61  App. 
Div.  42. 
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erected  merely  bet-ause  a  traveler  may  meet  with  an  acci- 
dent.'" They  are  necessary  only  when  required  to  make  the 
street  reasonably  safe  for  travelers  who  are  themselves  ex- 
ercising ordinary  care,''  and  are  not  necessary  in  a  part  of 
a  street  not  prepared  for  ase.'*  If  the  dangerous  place  is 
outside  the  limits  of  the  street,  the  true  test  as  to  the  neces- 
sity of  a  barrier  is  not  tlie  distance  from  the  street  of  the 
dangerous  object  or  place,  but  whether  a  traveler  in  pass- 
ing along  the  street  and  exercising  ordinary  care  would  be 


of  daagerous  obstruction,  unguarded 
by  any  signal  light  or  other  warn- 
ing:, Is  negligence  per  ae.  Stanton  t. 
Parkersburg,  66  W.  Va.  393,  66  S.  E. 
614. 

MuBt  guard  pit  In  Btreet.  Mont- 
gomery V.  Bradley  A  Edwards,  169 
Ala.  230,  4S  So.  S09. 

Duty  applies  to  that  portion  ot  tho 
street  occupied  by  street  railway 
tracks.  Hyde  v.  Boston,  186  Mass. 
115,  71  N.  E.  lis. 

Building  In  «tre«t.  Municipality 
liable  where  no  lights  or  danger  sig- 
nals. Hayes  v.  West  Bay  City,  91 
Mtch.  418.  Bl  N.  W,  10G7. 

IS.  Logan  V.  New  Bedford,  157 
Mass.  534,  32  N,  B.  910. 

"It  Is  not  the  poaaibility.  however, 
that  a  traveler  may  get  hurt  if  there 
Is  no  ralllDg  or  barrier  that  settles 
the  question  as  to  whetber  one  should 

!  put  up,   but  whether 


V.   Boston.  149  Mass.  147,  81  N.  EL 

17.  Enders  v.  Chicago,  147  IlL 
App.  406. 

Guards  held  not  necessary  where 
open  space  Is  left  within  tlte  angk 
at  the  junction  of  a  street  comer 
of  a  wide  and  a  narrow  sidewalk, 
elevated  aeveral  feet.  Bohl  v.  Dell 
liaptds,  IE  B.  D.  61S,  625,  91  N.  W. 
315. 

Protection  of  children.  "The  ob- 
ligation of  municipal  corporations 
to  erect  barriers  around  areas  ad- 
joining or  extending  Into  its  side- 
walks or  highways  grows  out  of  the 
duty  which  rests  upon  municipal  cor- 
porations to  maintain  their  streets 
and  sidewalks  In  sate  condition  tor 
those  who  may  be  rightfully  using 
them,  whether  they  be  grown  per- 
sons or  children,  but  this  duty  can- 
not be  held  to  extend  to  the  proteo- 
Ion  ot  children  against  every  sudden 
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subjected  to  such  imminent  danger  that  it  would  require  a 
barrier  to  make  the  street  safe.^® 

Barriers  are  not  necessary  to  mark  or  define  the  limits  of 
a  street,^^  although  they  may  be  necessary  where  a  street  is 
maintained  on  two  levels,  divided  by  an  abrupt  declivity.^  ^ 
Likewise,  since  the  object  of  a  barrier  is  to  give  warning  of 
a  danger  in  using  the  street,  it  is  not  necessary  where  the 
condition  of  the  street  itself  is  a  danger  signal ;  ^^  and  if  an 
excavation  in  a  street  is  plainly  visible,  guards  are  not  nec- 
essary in  the  daytime.-^  So  hydrants  properly  located  need 
not  be  fenced  in.^* 

This  duty  exists  without  regard  to  whether  the  defect  is 
a  nuisancey^'^  although  the  necessity  for  guards  is  generally 
a  question  for  the  jury?^ 

In  this  class  of  cases,  the  theory  generally  is  that  the  ob- 
struction, embankment,  excavation,  or  the  like  is  lawful  and 
that  there  is  no  negligence  on  the  part  of  the  municipality 
merely  because  of  the  existence  thereof,  but  that  the  negli- 
gence consists  wholly  in  the  failure  to  protect  or  warn  trav- 
elers of  the  danger  resulting  therefrom. 

§  2796.     Same— dangers  created  by  third  persons. 

Tliis  duty  to  guard,  so  as  to  warn  of  danger,  exists  al- 
though the  obstruction  or  excavation  is  the  act  of  a  third 


19.  Mineral  City  v.  Gilbow,  81 
Ohio  St  263,  277,  90  N.  E.  800. 

I  2774,  ante. 

20.  Herndon  y.  Salt  Lake  City,  34 
Utah,  65,  95  Pac.  646. 

Bran  though  there  is  nothing  to 
mArk  the  line  of  the  highway,  a 
railing  need  not  be  constructed  at 
tbe  Bide  of  the  street  where  the 
ground  is  level,  merely  because  of 
slippery  ice  outside  the  street  limits. 
Dmmon  t.  Boston,  149  Mass.  147,  21 
N.  E.  235. 

Municipality  is  not  bound  to  erect 
barriers  or  railings  to  prevent  trav- 
elers from  straying  from  the  high- 
way, although  there  is  a  dangerous 
place,  at  some  distance  from  the 
highway,  which  they  may  reach  by 
so  straying.  Puffer  v.  Orange,  122 
Blass.  389,  followed  in  Daily  v.  Wor- 
cester, 131  Mass.  452. 

Mnnicipalities  "are  not  required  to 
fence  their  reads  for  the  purpose 
of  keeping  travelers  out  of  all  pri- 
vate grounds  that  are  unfit  for  pub- 
lic  travel      The    lack   of   a    visible 


boundary  of  a  highway,  and  the  ex- 
istence of  an  unsafe  private  path  in 
the  general  direction  of  the  public 
travel,  are  not  the  test  of  the  duty 
of  a  town  to  maintain  a  railing  in 
a  public  way."  Knowlton  v.  Pitts- 
field,   62   N.   H.   535. 

21.  Herndon  v.  Salt  Lake  City,  34 
Utah,  65,  95  Pac.  646. 

22.  Compton  v.  Revere,  179  Mass. 
413.  60  N.  E.  931;  O'Rourke  v.  Mon- 
roe. 98  Mich.  520,  522,  57  N.  W.  738. 

If  piles  of  dirt  are  on  each  side 
of  the  trenches,  and  there  is  a  drive- 
way of  seven  or  eight  feet  between 
the  piles,  no  guards  or  barriers  are 
necessary.  Swart  v.  District  of  Co- 
lumbia,  17   App.    (D.   C.)    407. 

23.  Rock  Island  v.  Gingles,  217 
111.  185,  75  N.  E.  468. 

24.  Vincennes  v.  Thuis,  28  Ind. 
App.  523,  63  N.  E.  315. 

25.  Garnetz  v.  Carroll,  136  la.  569, 
114  N.  W.  57. 

26.  Newcastle  v.  Grubbs,  171  Ind. 
482,   86   N.   E.   757. 
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person,'^  such  as  an  abutter,"  or  independent  contractor," 
although  if  done  without  the  permission  of  the  mnnicipality 
notice  of  the  obstruction  or  excavation  must  first  be  brought 
home  to  the  municipality,^"  while  if  the  municipality  has 
licensed  the  obstruction  or  excavation  the  authorities  are  in 
conflict  as  to  the  necessity  for  notice." 

Where  sidewalks  are  built  by  abutters,  it  has  been  held 
that  the  municipality  is  liable  for  failure  to  guard  the  place 
while  the  walk  is  being  constructed,  the  same  as  if  the  walk 
was  being  constructed  by  the  mnnicipality." 

§  2797.     Same — guards  required  by  ordinance. 

Especially  is  it  negligence  per  se  to  fail  to  maintain  bar- 
riers and  danger  signals  where  required  by  ordinance,'^  but 
it  is  otherwise  where  the  ordinance  applies  merely  to  third 
persons  and  not  to  the  municipality."*  However,  it  has  been 
held  in  Michigan  that  the  violation  of  an  ordinance  requir- 
ing the  city  to  guard  excavations  by  barriers  and  lights  is 
not  negligence  per  se  but  only  evidence  of  negligence."" 

§  2798.     Same — statutory  provisions. 

In  some  states,  the  statute  expressly  authorizes  recovery 
for  failure  to  erect  barriers,  at  least  to  some  extent.  Thus, 
in  Massachusetts,  the  statute  authorizes  a  recovery  where 
the  injury  results  from  "a  want  of  a  sufficient  railing  in 
or  upon  a  way,  causeway  or  bridge."'"     There  is  a  like 
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statute    in    New    Hampshire®^  and    a    few    other    states.'® 

§  2799.     Application  of  rule  to  particular  dangers. 

The  rules  laid  down  in  the  preceding  paragraphs  apply 
equally  well  where  the  condition  of  the  street  is  due  to  the 
fact  that  it  is  being  improved.  Where  a  defect  in  a  way  is 
caused  by  necessary  street  improvements,  and  the  street  is 
not  closed  to  travel,  reasonable  care  and  diligence  must  be 
exercised  to  protect  travelers  from  danger ;  ^^  and  whether 
such  duty  has  been  performed  may  depend  *^upon  the  char- 
acter of  the  street,  the  amount  and  nature  of  travel  upon  it, 
the  hour  of  the  day,  the  degree  of  light,  the  extent  of  the 
danger,  the  kinds  of  barriers,  safeguards  and  warnings  pro- 
vided, and  all  the  other  attendant  conditions.''**^ 

Otiher  classes  of  cases  in  which  guards  or  warnings  of 
some  kind  may  be  required  may  be  roughly  classified  as  fol- 
lows:    (1)  openings  in  sidewalks,  such  as  areaways;*^   (2) 


ote,  municipalities  are  liable  where 
private  ways  open  into  public  high- 
ways, for  defects  in  the  former,  un- 
less the  entrances  are  closed  up  or 
other  notice  is  given  that  such  way 
is  dangerous.  Smith  v.  Lowell,  139 
Mass.  336,  1  N.  B.  412. 

37.  In  New  Hampshire,  the  stat- 
ute imposing  liability  for  "defective 
railings,"  has  been  held  to  mean  rail- 
ings necessary  to  guard  travelers 
from  going  over  dangerous  embank- 
ments, and  not  railings  merely  use- 
ful as  hand  rails.  Wentworth  v. 
Plttsfleld,  73  N.  H.  368.  62  Atl.  218, 
holding  no  hand  rail  necessary  on 
steps  leading  from  crosswalk  to  side- 
walk. 

38.  S  2722,  ante. 

39.  !Blgin  v.  Thompson,  98  lU. 
App.  358;  O'Neil  v.  Chelsea,  208 
Mass.  307.  94  N.  E.  279. 

If  Improvements  are  being  made 
In  a  street,  the  municipality  need 
not  close  the  street  to  travel,  and 
may  temporarily  place  material 
therein  and  dig  holes  so  as  to  make 
It  dangerous,  without  incurring  lia- 
bility, provided  reasonable  care  is 
exercised  to  give  warning  of  the  dan- 
gers. Elam  V.  Mt  Sterling,  132  Ky. 
657,  117  S.  W.  250.  20  L.  R.  A.  (N.  8.) 
512,  with  extensive  note. 

"A  part  of  the  sidewalk  was  being 
repaired,  while  the  entire  street  had 
not  been  closed  to  public  travel. 
While  the  public  ways  can  not  prop- 
erly be  maintained  without  frequent 


repairs,  which  can  not  be  classed  as 
defects,  yet  ordinarily  when  in  pro- 
cess they  may  renuer  the  way  de- 
fective, and  unsafe  if  left  open  to 
travelers.  Pratt  v.  Cohasset,  177 
Mass.  488,  59  N.  E.  79.  In  under- 
taking the  work  without  closing  the 
street,  it  became  the  defendant's 
duty,  by  either  erecting,  and  main- 
taining a  sufQcient  barrier,  or  post- 
ing notices,  or  providing  some  other 
suitable  means,  to  warn  travelers 
that  this  part  of  the  sidewalk  had 
been  withdrawn  from  the  use  of  the 
public."  Winship  v.  Boston.  201 
Mass.  273.  87  N.  E.  600. 

40.  O'Neil  V.  Chelsea.  208  Mass. 
307,   94   N.   E.   279. 

41.  If  openings  in  sidewalks  cov- 
ered by  iron  doors  on  hinges  are 
allowed  to  remain  open,  while  in  use, 
precautions  must  be  taken  to  protect 
the  hole.  Dehaven  v.  Danville  Gas- 
light Co.    (Ky.  1912),  150  S.  W.  322. 

However,  a  municipality  is  not 
bound  to  maintain  a  railing  in  front 
of  the  numerous  basements  and  base- 
ment steps  that  line  its  business 
streets.  Beardsley  v.  Hartford,  50 
Conn.  529,  540-546,  47  Am.  Rep.  677. 

The  mere  fact  that  travel  is 
endangered  by  basement  openings 
without  a  railing  is  not  sufficient  to 
show  a  duty  to  erect  such  railing. 
Beardsley  v.  Hartford,  50  Conn.  529. 
546,  47  Am.  Rep.  677. 

Stairway,  where  on  opening  in 
sidewalk,    must    be    made    safe    by 
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lioles  m  sidewalks  caused  by  sidewalk  being  under  cou 
construction;  (.3)  steep  hanks  or  dangerons  places  a 
ing  or  dose  to  the  sidewalk;^-  (4)  steep  embankmt 
side  of  driveway;*^  (5)  obstructions  or  excavations  in 
way,  caused  or  put  there  by  third  persons;'*  (6)  ol 
tions  or  excavations  on  or  in,  or  close  to,  crosswa 
(7)  dangers  in  or  near  bicycle  paths;*'  (8)  pool  of 
in  or  near  street.*^ 

§  2800.     Same — declivities  and  embankments. 

If  a  sidewalk  or  the  driveway  is  so  near  a  steep  dw 
as  to  be  dangerous,  it  is  generally  the  duty  of  the  n 
pality  to  eretit  railings  on  the  side  to  protect,  or  at 
warn,  travelers.'*    This  applies  equally  well  where  tb< 


lights  or  other  precautions.    Wilson 
V.  Syracuse,  21  Hun  (N.  Y,),  ill. 

Outside  cflllarway>  So  where  an 
outside  celtartoay  extends  some  dis- 
tance Into  the  sidewalk,  a  trapdoor 
should  not  be  left  open  without  a 
ratling  or  guard.  Earl  v.  Cedar 
Rapids,  136  la.  361.  102  N.  W.  140. 
106  Am,  St.  Hep.  361. 

42.  i    2S00.   poit, 

43.  t   2800.  post. 

44.  Post,   this  section. 

46.  CroMwalks.  Execavatlon  close 
to  croBSwatk,  guards  necessary.  Hall 
V.  Manson.  99  la.  698.  68  N.  W.  922, 
34  L.  R.  A.  207. 

Where  narrow  crossing  is  over 
a  deep  hole,  and  there  are  no  guard 


of  a  child  drowned  in  the  pon 
entering  the  pond-  from  the 
Bowman  v.  Omaha,  59  Neb. 
N.   W.  269. 

So  if  water  is  collected 
side  of  a  street,  so  as  to 
tractive  and  danaierauH  to  cl 
suitable  safeguards  should  t 
vlded.  If  practicable.  Elwood 
dlson.  26  Ind.  App.  28,  E9  N. 

Pool  of  water  ImpreKnatei 
acids:  must  guard.  Welda  i 
over  Tp.,  30  Pa.  Super.  Ct.  41 

43.  Necessity  tor  guard  r 
driveway,  where  embankmen 
for  Jury.  White  t.  Ballard,  19 
284,  53  Pac.   169. 

High  and  steep  embankmei 


f 
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terminates  at  the  edge  of  a  steep  declivity.^®  But  where 
it  is  claimed  that  a  fence  or  railing  should  have  been  placed 
on  the  side  of  a  driveway,  where  there  was  a  steep  bank, 
the  facts  that  the  roadway  on  the  top  of  the  embanlanent  is 
wide  and  that  there  is  nothing  along  the  road  calculated  to 
frighten  horses  are  material;  and  it  may  be  negligence  to 
leave  the  steep  or  precipitous  sides  of  a  driveway  unguarded 
in  the  populous  portion  of  a  municipality,  and  not  negligence 
to  leave  them  unguarded  in  a  less  populous  portion.*^ 

If  a  sidewalk  is  so  near  an  excavation,  steep  embankment, 
or  other  dangerous  place,  as  to  render  it  unsafe,  it  is  the 
duty  of  the  municipality  to  guard  the  walk  by  railings  or 
barriers  so  as  either  to  prevent  accidents  or  at  least  to  warn 
passers-by  of  the  danger; ^^  and  this  is  also  true  where  the 
sidewalk  is  several  feet  above  the  ground.*^^ 


'Where  portion  of  bluff  feU.  Vlcks- 
t)nrg  T.  McLAin,  67  Miss.  4,  6  So. 
774. 

Pills  In  the  middle  of  a  street, 
If  of  considerable  height,  with  spaces 
on  each  side  left  In  Its  natural  state, 
'Where  the  embankment  Is  precipit- 
ous, must  be  protected  by  railing  or 
"barrier.  Prldeaux  v.  Mineral  Point, 
43  Wis.  513,  28  Am.  Rep.  558. 

The  lack  of  barriers  on  the  sides 
of  approaches  to  a  bridge  will  not 
make  a  municipality  liable  for  In- 
juries caused  by  a  team  going  ofE 
the  bank  when  the  roadway  was 
wide  enough  for  two  teams  to  pass 
without  difficulty,  and  the  proximate 
cause  of  the  accident  was  the  fact 
that  the  horse  became  frightened  and 

80  unmanageable  that  the  driver 
could  not  keep  him  within  the  limits 
of  the  road.  Bell  v.  Wayne,  123  Mich. 
386,  82  N.  W.  215,  48  L.  R.  A.  644, 

81  Am.  St.  Rep.  204. 

49.  Safeguards  necessary  at  ditch 
at  end  of  sidewalk.  Hutchison  v. 
Summenrllle,  66  S.  C.  442,  45  S.  E.  8. 

Barrier  necessary  at  end  of  walk, 
near  deep  creek.  Kinney  v.  Tekemah, 
30  Neb.  605.  46  N.  W.  835. 

Must  protect  unguarded  embank- 
ment at  end  of  street  Bean  v.  Port- 
land  (Me.  1912).  84  Atl.  981. 

50.  Tarras  v.  Winona,  71  Minn.  22, 
73  N.  W.   505. 

Failure  to  fence  an  embankment 
Is  not  negligence,  where  necessary 
only  to  protect  persons  driving  un- 
manageable horses.  Hubbell  v.  Ton- 
kers,  104  N.  Y.  434,  10  N.  E.  858,  58 
Am.  Rep.  622. 


51.  Mt  Vernon  v.  Brooks,  39  lU. 
App.  426;  Chicago  v.  Baker,  96  UL 
App.  413. 

S  2774,  ante. 

Must  guard  trench  In  space  be- 
tween curb  and  sidewalk.  Townley 
V.  Huntington,  69  W.  Va.  574,  70  S.  E. 
368. 

Want  of  railing  to  protect  from 
open  ditch  held  not  negligence,  under 
facts  of  particular  case.  Spencer  v. 
Mayfield,  43  Ind.  App.  134,  85  N.  E. 
23. 

A  municipality  is  under  no  duty 
to  cover  an  ordinary  drainage  ditch 
next  to  the  sidewalk,  nor  to  place  a 
guard  rail  at  the  side  of  the  walk, 
where  the  sidewalk  was  not  more 
than  two  feet  above  the  bottom  of 
the  ditch.  Braatz  v.  Fargo,  19  N.  D. 
538,  125  N.  W.  1042,  27  L.  R.  A. 
(N.    S.)    1169. 

Electric  light  a  few  feet  above  the 
sidewalk  and  fourteen  inches  outside 
a  railing,  must  be  covered  and  prop- 
erly insulated.  Schmidt  v.  Chicago, 
107   111.  App.   64. 

52.  Normal  v.  Webb.  91  111.  App. 
183;  Bennett  v.  Sing  Sing,  14  N.  Y. 
S.   463,  60  Hun,  579. 

Sidewalk  was  seven  to  nine  inches 
above  the  ground,  and  at  place  of  ac- 
cident there  was  a  maple  tree  on  the 
inside  of  the  walk,  the  shadow  from 
which  darkened  the  walk.  There  was 
no  light  of  any  kind.  Absence  of 
barrier  held  negligence.  Sellersburg 
V.  Ford,  39  Ind.  App.  94,  79  N.  B. 
220. 
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§  2801.     Same — ^persons  coming  on  street  from  private  prop- 
erty  or  way. 

The  measure  of  duty  resting  upon  a  municipal  corporation 
in  regard  to  people  coming  upon  the  street  from  a  private 
way  or  a  road  not  recognized  as  a  public  highway  is  not  al- 
together clear.  The  following  statement  is  made  in  an  early 
Maine  case :  "  It  is  well  settled  that  even  though  there  be  a 
defect  or  obstruction  within  the  limits  of  the  highway  ae  lo- 
cated, if  it  is  not  in  the  traveled  part  of  the  road,  nor  so 
connected  with  it  as  to  aflfect  the  safety  or  convenience  of 
those  using  the  traveled  path,  the  town  is  not  responsible 
for  an  injury  sustained  by  one  using  the  road  for  the  pur- 
pose of  passing  to  or  from  a  private  way,  or  his  ovm  land."  " 

The  rule  is  thus  stated  in  New  Torh:  "If  a  road  appar- 
ently, though  not  in  fact,  a  public  highway,  is  commonly 
used  by  the  public,  and  a  municipality,  in  the  exercise  of 
its  right  in  improving  an  intersecting  street^  leaves  the  ap- 
proach from  the  road  in  a  dangerous  condition,  the  duty  of 
the  municipality  to  the  public  requires  the  exercise  by  it  of 
reasonable  care  to  the  prevention  of  such  accidents  as  may 
reasonably  he  anticipated  to  happen  to  those  travelling  upon 
the  road  with  due  care  and  in  ignorance  of  the  danger.""* 

In  Massachusetts,  it  has  been  held  that  one  who  was  in- 
jured by  reason  of  an  excavation  in  the  street  which  had 
been  sufficiently  barricaded  to  protect  travelers  coming  along 
the  road  but  not  those  coming  in  from  the  traveled  way, 
could  recover."*  So  in  Nebraska,'^''  Pennsylvania,^''  and  Vir- 
ginia,^^  petBons  ininred  while  entering  upon  a  street  from 
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holding  in  Kansas  ^^  and  in  New  Hampshire.^^     So 
.y  has  been  denied  in  Canada.^^ 

rever,  without  regard  to  this  conflict  in  the  cases,  it  is 
that  a  municipality  cannot  be  held  liable  for  failure 
ct  barriers  or  to  maintain  lights  to  prevent  injury  to 
IS  seeking  to  enter  a  street  from  private  land  at  a 
at  which  there  is  no  traveled  way,  either  public  or 
e,  and  at  which  there  is  nothing  to  put  the  munici- 

on  notice  that  an  entrance  is  likely  to  be  attempted.'* 

I.      Guards  erected  by  third  persons. 

lourse,  if  a  suitable  barrier  or  warning  has  been  erected 
bird  person  in  the  performance  of  the  work,  it  relieves 
unicipality  from  the  necessity  of  taking  like  precau- 
md  it  may  avail  itself,  in  its  defense,  of  the  barriers 
mings  suitable  in  themselves  and  properly  placed  by 
ithor  of  the  danger  or  others.^*  It  is  no  defense,  how- 
that  the  municipality  has  contracted  with  the  persons 
the  excavation  to  adopt  proper  guards,  if  they  are  in 
mitted.'* 

L     Guards  closing  street  for  travel. 

lunicipality  may  entirely  close  a  street  while  repairs 
)ing  on,®°  and  if  a  street  is  so  closed,  there  is  no  lia- 
for  injuries,®^  provided  of  course  it  is  properly  closed, 
the  barriers  are  suflBcient  to  warn  travelers  and  to 
t  notice  that  the  street  is  closed.  Moreover,  if  neces- 
o  prevent  accidents,  a  municipality  not  only  may,  but 
ts  duty  to,  close  the  street  to  the  public,  by  some  bar- 
So  a  municipality  may  block  off  a  portion  of  a 
,  in  its  discretion,  for  the  comfort  and  well  being  of 


fulvane  v.  South  Topeka,  45 
,  25  Pac.  217,  23  Am.  St.  Rep. 

Qlllott  V.  Mason,  76  N.  H.  229, 
701,  37  L.  R.  A.   (N.  S.)   357 
ote  on  this  subject). 
McCarthy  v.  Oshawa,  19  U.  C. 
t6. 

vester  v.  Atlanta,  115  Ga.  853, 
.  220. 

Iso  Clark  v.  Richmond,  83  Va. 
\.  E.  369,  5  Am.  St.  Rep.  281. 
{tockton  Automobile  Co.  v. 
154  Cal.  402,  97  Pac.  881: 
City  V.  Berminghara,  45 
12,  25  Pac.  669;  Walker  v. 
bor.  111  Mi-h.  1.  69  N.  W.  87. 
Itorrs  V.  rtica.  17  N.  Y.  101, 
Dec.  437. 
728,  ante. 


If  the  municipality  relies  on  third 
persons  to  guard  an  excavation,  it  is 
liable  for  any  failure  on  their  part. 
O'Noil  V.  Chelsea,  208  Mass.  307,  94 
N.   E.   279. 

No  defense  that  street  commis- 
sioner instructed  his  employees  to 
put  up  barricades  and  danger  signals 
but  that  they  neglected  to  do  so. 
Armstrong  v.  Auburn.  84  Neb.  842, 
122  N.  W.  43. 

66.  Peterson  v.  Seattle,  40  Wash. 
33,    82    Pac.    141. 

67.  White  v.  Boston,  122  Mass. 
491. 

§   2740,  ante. 

68.  Pettingill  v.  Yonkers.  116  N. 
V.  558.  564.  22  N.  E.  1095,  15  Am. 
St.   Hop.  442. 
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sick  residents  theroiu,  provided  the  obstruction  for  that  pur- 
pose is  such  as  to  gi\e  reasonable  notice  of  the  closing  of 
part  of  the  street.'^" 

However,  tbe  barrier  must  be  a  reasonable  one  and  not 
such  as  to  endanger  the  safety  of  travelers  using  ordinary 
care.  Thus,  if  a  wire  should  be  stretched  across  a  street, 
without  more,  the  barrier  might  well  be  considered  insufS- 
cient,'"'  while  a  heavy  rope  might  be  held  sufficient.'  • 

Whether  shutting  off  only  part  of  the  width  of  a  street, 
with  a  notice  that  the  street  is  closed  for  travel,  is  suffi- 
cient to  close  the  entire  width,  depends  on  circumstances." 

§  2804.     Sufficiency  of  guards  or  warning. 

In  a  case  where  some  kind  of  a  guard  or  warning  is  eon- 
ceded  to  be  necessary,  the  question  arises  as  to  what  is  suffi- 
cient for  such  purpose.    This  is  not  susceptible  of  a  precise 


69.  AoderBOn  v,  Wilmington,  2 
Penn.  (DeL)  28.  43  Atl.  841. 

70.  On  closing  a  street  for  travel 
vblle  making  improvementa,  must 
provide  adequate  danger  signals  to 
warn  travelers  ot  the  danger;  and 
Tbere  a  wire  was  stretched  dlagon' 
ally  across  a  street  with  a  red  lan- 
tern at  one  end  thereof,  the  question 
was  held  one  for  the  Jury.  Ahlfeldt 
V.  Mexico,  129  Uo.  App.  193,  108  S.  W. 
122. 

A  barbed  wire  across  a  street  to 
prevent  travel  Is  actionable  where 
there  are  no  lights  or  other  warning, 
and  one  runs  Into  It  In  the  night- 


Moss.  68.  88  N.  E.  686.  This  applies 
to  cases  In  which  the  whole  of  tbe 
road  Is  worked  for  public  travel,  but 
only  a  part  of  Its  width  is  shut  off; 
and  It  must  apply  more  forcibly  in  a 
busy  and  crowded  street  and  In  caaea 
where  upon  the  apparent  Indication! 
a  part  ot  the  width  of  the  street  is 
not  only  not  shut  off,  but  according  to 
the  indications  on  the  surface  of  the 
ground  has  purposely  been  left  open 
for  travel."  Stoliker  v.  Boaton,  204 
Mass.  .'iaS.  90  N.  B.  927. 

"It  they  put  up  Bigns  and  bar- 
riers which  showed  that  one  side  of 
the  street  was  withdrawn  from  pub> 
■   ■  .of   the 
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answer.^*    About  all  that  can  be  said  is  that  reasonable  care 

to  protect  travelers  is  the  test;^^  and  that  the  sufficiency 

is  generally  a  question  for  the  juryy^^  although  in  particular 

cases  barriers  may  be  held  sufficient  as  a  matter  of  law  J® 

However,  it  is  clear  that  the  street  need  not  be  so  barricaded 

fis  to  absolutely  preclude  the  possibility  of  injury  but  it  is 

suflScient  that  a  plain  warning  of  danger  in  traveling  a  street 

is  givenJ' 


a 
a 


73.    See    Martin    y.    Chelsea,    175 
516,  56  N.  E.  703,  dlst'g  Bless- 
_  ton  y.  Boston,  153  Mass.  409,  26 
N".     :e,  1113. 

i^lank  laid  on  barels,  completely 
fex&cing  in  a  shallow  excayatlon  in 
fidcwalk,  sufficient  Welsh  y.  Lian- 
AXMM,  111  Mich.  589,  70  N.  W.  129. 

I-^oose  plank,  resting  at  one  end 
owx  a  barrel,  held  insufficient.  Sutton 
y.  Snohomish.  11  Wash.  24,  39  Pac. 
273,  48  ASL   St   Rep.   847. 

^^arnlng  as  to  steam  roller.  Need 
noC  warn  trayelers  that  steam  roller 
Is  about  to  start  McMulkin  y.  Chi- 
,  92  ni.  App.  331. 
Xeeping  the  crowd  moving  oyer 
^tsridge,  where  gathered  to  witness 
XMUtide,  held  sufficient  care  where 
bY^clge  collapsed  because  of  extraor- 
dl.x1.ar7  strain  placed  on  it  Coolidge 
y.  T^ew  York,  90  N.  Y.  S.  1078,  99  App. 
I>lv.  175,  180. 

T4.   CRourke  y.  Monroe,  98  Mich. 
620.  67  N.   W.   738. 

75.  Stockton  Automobile  Co.  y. 
Confer.  154  Cal.  402,  97  Pac.  881; 
Baltimore  v.  Maryland,  166  Fed.  641, 
«^7,  92  C.  C.  A.  335. 

Whether  the  city  had  discharged 
I**  duty  to  the  public  in  thus  warn- 
™«r  It  against  the  use  of  the  bridge, 
J^  that  as  a  matter  of  law  it  would 
^  exempt  from  liability  generally 
^^  injuries  to  persons  attempting  to 
^^'^^■B  while  it  was  in  that  condition, 
^*  need  not  stop  to  inquire,  for 
^Wle  the  city  owes  a  duty  to  the 
P?Wic  to  keep  its  bridges  and  high- 
J^y*  In  a  reasonably  safe  condition 
^'  trayel,  yet.  when  liability  is 
J^^ht  to  be  enforced,  the  question 
:?  ••  to  the  duty  owed  to  the  plain- 
^  Under  the  attending  facts  and 
Ir^^xnstances  when  the  injury  was 
^^Ived.  Cralne  y.  Metropolitan  St. 
'^^  Co.,  246  Mo.  393,  152  S.  W.  24. 
om'^"  on  one  side  of  street  to  look 
^^  for  steam  roller.  Question  for 
*^^  whether  reasonable  warning  to 

«  McQ.  24 


persons  driying  on  the  other  side. 
Mulligan  y.  New  Britain,  69  Conn. 
96,  36  AU.  1005. 

Ropes  around  open  trench  in 
street  Sufficiency  as  barrier  a  ques- 
tion for  the  jury.  Norwood  y.  Som- 
eryille,  159  Mass.  105,  33  N.  E.  1108. 

Wire  or  string  around  a  grass 
plot  between  curb  and  sidewalk,  in 
business  district,  negligence  held 
question  for  jury.  Shreye  y.  Ft 
Wayne  (Ind.  1911),  96  N.  E.  7. 

Sufficiency  of  railing  held  ques- 
tion for  jury.  St.  Paul  y.  Kuby,  8 
Minn.  154. 

76.  See  Tagge  y.  Roslyn,  51  Wash. 
258,  98  Pac.  668. 

At  any  event,  where  basement 
steps  are  on  private  property  adjoin- 
ing the  sidewalk,  a  barrier  between 
the  steps  and  the  parallel  sidewalk 
is  sufficient  without  a  gate  or  bar- 
rier at  the  entrance  to  the  stairway. 
Fitzgerald  y.  Berlin,  51  Wis.  81,  7  N. 
W.  836,  37  Am.  Rep.  814,  reaffirmed 
on  second  appeal  in  64  Wis.  203,  24 
N.  W.  879. 

77.  Hunter  y.  Montesano,  60  Wash. 
489,  111  Pac.  571. 

"The  learned  Justice  who  tried  the 
case  intimates  in  his  opinion  deny- 
ing the  motion  for  a  new  trial  that 
the  defendants  could  have  absolutely 
assured  foot  passengers  from  acci- 
dents such  as  plaintiff  met  by  placing 
some  sort  of  a  barrier  along  the  curb 
so  as  to  fence  off  the  roadway  from 
the  sidewalk,  and  thus  render  it  im- 
possible for  a  pedestrian  to  attempt 
to  cross;  and  the  chief  proof  of  negli- 
gence dwelt  upon  fby]  the  respondent 
is  the  failure  to  erect  such  barrier. 
Undoubtedly  such  a  barrier  might 
have  been  erected  in  such  a  way  as 
to  make  such  an  accident  well-nigh 
impossible,  but  we  do  not  consider 
that  either  of  the  defendants  was 
bound  to  go  to  this  length,  for  neither 
of  them  was  in  the  position  of  an 
insurer  against  possible  accident.  AU 


i 
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The  rule  is  well  summed  up  as  follows :  It  is  the  doty  of 
the  municipality,  when  the  obstructions  are  placed  in  the 
street,  to  use  such  means  as  are  reasonably  necessary  to 
warn  those  using  the  street  of  the  presence  of  the  obstruc- 
tion, and  it  is  generally  a  question  for  the  jury,  "under  the 
particular  facts  in  each  case,  to  determine  whether  or  not 
the  means  used  for  this  purpose  were  reasonably  suffiaent 
Guard  rails,  lights,  or  watchmen,  any  or  all,  might  be  re- 
quired, according  to  the  local  conditions.  In  some  Instances 
guard  rails  might  be  amply  sufBcient,  in  others,  lights,  while 
in  still  others  additional  means  might  be  required.  No  hard 
and  fast  rule  can  be  laid  down  fixing  the  means  that  shall  be 
employed  in  each  particular  case,  further  than  to  say  that 
they  shall  be  such  as  are  reasonably  sufficient  to  warn  the 
traveling  public  of  the  presence  of  the  obstruction.""  Gen- 
erally, a  plain  warning  by  the  use  of  a  red  light  is  sufficient, 
without  barricading  a  street  so  as  to  preclude  injury,"  but 


tbat  either  could  be  beld  to  under  any 
view  at  the  case  was  to  exercise  rea- 
Bonable  care  to  guard  againat  acci- 
dents, and.  In  determining  what 
would  be  reasonable  care,  they  were 
both  entitled  to  take  Into  account  the 
desirability  of  Interfering  as  little 
as  possible  with  the  traffic  and  the 
improbability  of  any  one  attempting 
to  cross  the  street  at  a  point  other 
than  the  usual  crossing."  McDonald 
V.  DegnOD-McLean  Cent.  Co.,  109  N. 
Y.  S.  519,  124  App.  DIt.  824. 

"The  defendants  were  not  bound  to. 


W.  723. 

78.  Per  Justice  CairoU  in  Orlder 
V.  Jetteraon  Realty  Co.  (Ky,),  116 
S.  W.  691,  approved  in  Georgetown 
V.  Grott,  136  Ky.  662.  124  S.  W.  888. 

"In  one  case  a  light  might  be  snffl- 
clent  warning,  and  in  another  caie 
a  barrier,  and  In  Btlll  another  case 
both  might  be  reoulred.  or  In  some 
extreme  cases  both  and  a  watchman 
In  addition.  The  sufficiency  of  the 
warnlnK  in  the  particular  case  is  left 
to  the  Jury,  and  at  all  times  It  most 
be   sufficient   to   warn   the   putdlc  of 
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an  electric  light  upon  a  street  cannot  ordinarily  take  the 
place  of  red  lanterns.®^ 

A  watch  need  not  be  kept  during  the  night  over  an  ex- 
cavation, unless  there  are  circumstances  peculiar  to  the  par- 
ticular case  making  it  necessary.^^ 

§  2805.    Duty  as  a  continuing  one :  effect  of  removal  of  guards. 

The  duty  to  keep  the  place  cuarded,  if  it  exists,  is  a  con- 
tinuing one,®^  but  tiie  municipality  is  not  liable  where  proper 
warnings,  such  as  barriers  or  lights  or  the  like,  have  been 
put  out  but  are  removed  by  a  iiird  person  or  by  accident 
before  the  injury,  and  the  municipality  has  no  actual  notice 
of  the  removal  and  such  a  time  has  not  elapsed  thereafter 
as  to  charge  the  municipality  with  notice  thereof  and  afford 
opportunity  to  replace  them.®®  Having  performed  its  duty, 
in  the  first  instance,  the  municipality  is  ordinarily  not  re- 
quired to  keep  a  man  on  guard  to  see  that  the  barriers  or 
fights  are  not  removed ;  ^  but  if  guards  are  liable  to  be 


so.   "It  wiU  not  do  to  say  that  an 
Jjjctric  light  upon  a  street,  however 
Bright,  can  always  take  the  place  of 
<i*Ager  signals,  where  temporary  ob- 
jections   are    placed    upon    them. 
The  object  of  a  danger  signal  Is  to 
^^fect  the  attention  to  a  particular 
^Ject,  and  warn  those  approaching 
of  something  unusual.     The  electric 
llAt  may  enable  those  passing  over 
^^  streets  to  see  the  way,  and  avoid 
B^en,  and   things   generally   found 
^     the    street,    but    they    give    no 
■Pcctal  warning  whatever,  and,  as  Is 
^U    known    from    experience,    are 
often    deceptive    and    bewildering." 
Aurora  v.  Rockabrand,  149  111.  399, 
^02,   36  N.  B.  1004. 

But  absence  of  red  light  on  big 
I»te  of  bricks  at  night,  not  actionable 
J««re  street  well  lit  and  pile  could 
■^  B«cn  plainly  for  fifteen  feet.  Pin- 
Sf^  T.  Durham,  130  N.  C.  360,  41  S. 
■•   332. 

._^X.    Dooley  v.   Sullivan,  112   Ind. 
IjJ.  462,  14  N.  B.  666,  2  Am.  St.  Rep. 


^      —  also  Portsmouth  v.   Lee,   112 

\.  419.  71  S.  E.  630. 

^•cettlty  for  watchman.     "There 

"J^y*   be   such    undertakings,    where 

^■^    crowded  character  of  travel,  the 

P^^miar  uses  of  the  highway  at  the 

^*^lcular  point,   and  various  other 

J^^^tlons,  would  make  the  familiar 

~^"tliod  of  warning  by  the  use  of  red 

*^^teni8  utterly  Inadequate  as  a  safe- 


guard, and  might  even  require  the 
constant  presence  of  watchmen  by 
night  to  constitute  the  exercise  of 
reasonable  care."  McFeeters  v.  New 
York,  92  N.  Y.  S.  79,  81,  102  App. 
Div.  32. 

If  both  ends  of  a  sidewalk  over  a 
bridge  are  barred.  It  Is  not  negligent 
in  not  having  some  one  at  each  end 
of  the  bridge  to  warn  passers-by. 
Heldenwag  v.  Philadelphia,  168  Pa. 
72,  31  Atl.  1063. 

82.  Hesselbach  v.  St  Louis,  179 
Mo.  505.  522.  78  S.  W.  1009. 

83.  Myers  v.  Kansas,  108  Mo.  480, 
18  S.  W.  914;  Pyburn  v.  Kansas  City. 
166  Mo.  App.  150,  148  S.  W.  193;  Ball 
V.  Independence,  41  Mo.  App.  469; 
Gedrolce  v.  New  York,  95  N.  Y.  S. 
645,  109  App.  Dlv.  176;  McFeeters  v. 
New  York.  92  N.  Y.  S.  79,  102  App. 
Dlv.  32;  Parker  v.  Cohoes.  10  Hun 
(N.  Y.),  631;  Mullen  v.  Rutland,  55 
Vt.  77. 

Removal  of  barriers.  Of  course. 
If  barriers  are  erected  and  a  watch- 
man employed,  and  unknown  persons 
remove  the  barrier  while  the  watch- 
man is  at  the  other  end  of  the  exca- 
vation in  the  performance  of  his 
duty,  and  the  injury  occurs  in  the 
meantime,  the  municipality  Is  not 
liable.  O'Neil  v.  Bates,  20  R.  I.  793, 
40  Atl.  236. 

84.  Garnetz  v.  Carroll,  136  la.  569, 
114  N.  W.  57. 

S  2804,  ante. 
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thrown  down  hy  boys,  it  has  been  held  that  it  is  the  duty 
of  the  municipality  to  station  a  man  to  see  that  the  guards 
are  kept  up.*">  1 

This  exception,  if  it  may  be  so  called,  applies  equally  ¥eD 
where  lights  are  placed  to  warn  travelers  and  they  are 
extingaished  without  any  known  cause."'  But  if  there  is  a 
duty  to  light  an  excavation  with  lanterns,  it  is  not  performed 
by  leaving  a  lantern  with  so  little  oil  that  it  will  not  remain 
lighted  during  the  night.*''  But  where  lights  are  pat  out 
every  night  by  independent  contractors,  this  rule  does  not 
apply,  so  as  to  absolve  ih-^.  municipality  from  liability,  where 
they  fail  to  place  the  lights  on  a  particular  night,  although 
the  municipality  had  no  notice  that  the  contractors  had  neg- 
lected their  duty  on  the  particular  night."*  J?^urthermore, 
the  municipality  must  take  proper  precautions  to  prevent  the 
removal  of  lights  or  barriers,  or  to  ascertain  the  fact  and  re 
place  them  speedily  if  they  are  removed.""  So  where  bar 
riera  to  protect  an  excavation  must  be  removed  every  time  a 
street  car  passes,  and  this  is  done  by  employees  of  the  street 
ear  company,  failure  of  such  employees  to  replace  the  bar- 
riers is  the  negligence  of  the  municipaUty."" 

§  2806.     Duty  to  light  streets. 

It  is  necessary  to  distinguish  clearly  between  the  duty  of 
a  municipality  to  light  its  streets  which  are  safe  for  travel 
and  its  duty  to  protect  travelers  from  running  into  or  fall- 
ing in  obstructions  or  excavations  by  the  use  of  lights.  In 
the  former  case,  it  is  settled  beyond  dispute  t}!at  tlie  failure 
of  a  municipality  to  maintain  Jiglita  in  its  streets  Is  not,  of 


§2806 


Duty  to  Light  Stbeets. 


5717 


ferred  upon  a  municipality,  does  not  create  the  duty  to  light 
them.®*  So  it  is  not  negligence  to  fail  to  light  the  streets 
where  the  question  whether  the  streets  shall  be  lighted  is 
left  to  the  discretion  of  the  municipality.®^  Neither  the  ab- 
sence of  lights  nor  defective  lights  is,  in  itself,  negligence,®* 
according  to  what  seems  to  be  the  better  rule,®*  although 


MinneMOta.  McHugh  v.  St.  Paul, 
67  Minn.  441,  70  N.  W.  5;  Miller  v. 
St  Paul,  38  Minn.  134,  36  N.  W.  271. 

North  Carolina.  Brady  v.  Randle- 
man  (N.  C.  1912),  74  S.  E.  811. 

Peniuylvania,  Horner  y.  Philadel- 
phia, 194  Pa.  542,  46  Aa  330;  Cana- 
▼an  T.  Oil  City,  183  Pa.  611,  38  Atl. 
1096. 

South  Dakota.  Bohl  v.  Dell  Rapids, 
15  a  D.  619,  91  N.  W.  315. 

Utah.  Hemdon  v.  Salt  Lake  City, 
S4  Utah,  65,  95  Pac.  646. 

See  0*Rourke  y.  Sioux  Falls,  4  S. 
D.  47,  64  N.  W.  1044,  19  L.  R.  A. 
7S9,  46  Am.  St  Rep.  760. 

Compare  Baltimore  City  y.  Beck, 
96  Md.  183,  53  Atl.  976. 

Fact  that  city  ordinance  requires 
IlShts  to  be  proyided  under  certain 
circumstances  is  immaterial.  Lyon 
T.  Cambridge,  136  Mass.  419. 

Trees  along  the  side  of  streets  or 
the  shadows  cast  by  them  into  the 
streets,  making  intenrals  of  compara- 
tlTe  darkness  between  the  street 
llshta,  are  not  nuisances  which  must 
be  abated  by  the  municipality.  Blain 
T.  Montezuma,  150  la.  141,  129  N.  W. 
808. 

Walks  In  parks.  "The  walks  in 
tlie  park  are  not  generally  used  in 
tlie  nighttime  for  pleasure  trayel, 
and  we  do  not  think  it  should  be  held 
tl&at  the  city  has  the  legal  duty  im- 
posed upon  it  to  light  up  its  walks 
in  the  park  so  that  the  attention  of 
people  will  necessarily  be  called  to 
irrwilarities  like  these  steps  that 
are  found  in  different  parts  of  the 
park."  O'Rourke  y.  New  York,  45 
N.  Y.  S.  261,  17  App.  Diy.  349,  which 
related  to  unlit  steps  in  Central  Park 
in  New  York  City. 

92.  White  y.  New  Bern.  146  N.  C. 
447.  69  S.  E.  992,  13  L.  R.  A.  (N.  S.) 
1166;  Daytona  y.  Edson,  46  Fla. 
463,  34  So.  954:  Chicago  y.  Apel.  50 
IlL  App.  132:  Vincennes  y.  Thuis,  28 
Ind.  App.  523,  63  N.  E.  315. 

98.  Preeport  y.  Isbell,  83  111.  440. 
25  Am.  Rep.  407. 


94.  White  y.  New  Bern,  146  N. 
C.  447,  59  S.  B.  992,  13  L.  R.  A.  (N. 
S.)    1166. 

95.  ''A  city  which  is  under  no 
statutory  obligation  to  light  its 
streets  is  not,  as  matter  of  law, 
bound,  when  lighting  them  yolun 
tarily,  to  do  it  in  such  a  manner  as 
to  enable  persons  using  them  to  see 
any  obstruction  that  the  city  may 
haye  placed  in  the  street,  irrespectiye 
of  whether  the  obstruction,  such  as 
a  water  plug,  was  a  reasonable  and 
proper  one  or  not."  Official  syllabus 
in  Columbus  y.  Sims,  94  Ga.  483,  20 
S.   E.  332. 

F^ct  that  a  municipality  has  un- 
dertaken to  light  a  street,  does  not 
make  it  liable  because  the  system 
of  lighting  is  inefficient.  Blain  v. 
Montezuma,  150  la.  141,  129  N.  W. 
808. 

Discretion.  Where  a  municipality 
has  undertaken  the  duty  to  light  Ita 
streets  the  placing  and  character  of 
the  lights  rests  largely  in  the  discre- 
tion of  the  authorities.  White  t. 
New  Bern,  146  N.  C.  447,  59  S.  B. 
992,  13  L.  R.  A.    (N.  S.)    1166. 

Courts  cannot  determine  "how 
the  lights  shall  be  distributed  through 
the  city;  or  how  any  particular 
street  or  section  of  a  street  shall  be 
lighted,  whether  by  few  or  many 
lights,  or  whether  by  gas  or  elec- 
tricity." Wolf  y.  District  of  Colum- 
bia,  21  App.  (D.  C.)  464,  474,  69  L. 
R.  A.  83. 


It 


'As  to  whetlier  sufficient  light 
was  provided  by  the  city  on  the 
night  of  the  accident,  we  may  briefly 
say  there  was  no  legal  obligation  on 
a  municipality  to  light  its  streets 
when  their  construction  is  reasonably 
safe  for  trayel.  That  is  solely  a 
question  for  the  municipal  legisla- 
ture. It  may  do  many  things  not 
enjoined  by  the  law  to  promote  the 
general  well-being  and  comfort  of 
the  citizen:  but,  in  not  doing  that 
which  no  statute  commands,  negli- 
gence cannot  be  imputed  to  it    This, 
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there  is  some  authority  to  the  effect  that  if  a  municipality 
undertakes  to  light  its  streets,  it  is  Uahle  where  the  lights 
furnished  are  insufficient.^'  In  any  event,  even  if  it  is  the 
duty  of  a  municipality  to  light  its  streets,  it  is  only  required 
to  do  so  in  the  manner  that  will  make  them  reasonably  safe 
for  travel."^ 

As  to  the  second  branch  of  this  question  concerning  lift- 
ing, while  it  is  true,  as  already  stated,  that,  in  the  absence 
of  statute,  a  municipality  is  not  liable  for  not  lighting  its 
streets,  yet  the  fact  tliat  a  street  was  not  lighted  may  be 
material  as  showing  lack  of  care  during  the  time  that  the 
street  was  obstructed  or  was  in  process  of  repair.'^  In  other 
words,  if  there  are  dangerous  excavations,  holes  or  obstruc- 
tions in  a  street,  the  failure  of  the  municipality  to  light 
the  street  is  material  in  determining  whether  it  has  exer- 
cised reasonable  care  to  keep  the  street  in  a  safe  condi- 
tion." 

Whether  excavations  or  obstructionB  are  sufficiently 
guarded  by  barriers  without  lanterns,  and  whether  lantenu 
alone  are  a  sufficient  warning  thereof,  has  already  been  no- 
ticed.^ 

8.      NOnCB  OF   DBFBCTS. 

§  2807.     Necessity  for. 
Except  in  West  Virginia  where  the  contrary  rule  is  in 
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force,^  it  is  settled  beyond  dispute  that  if  a  defect  in  the 
street  is  caused  (1)  by  the  act  of  a  third  person  or  (2)  the 
failure  of  the  municipality  to  repair  in  general,  it  is  not  lia- 
ble, unless  it  (a)  has  actual  notice  of  the  defect,  or  (b)  of 
such  facts  and  circumstances  as  would  by  the  exercise  of 
reasonable  diligence  lead  a  prudent  person  to  such  knowl- 
edge.® This  proposition  is  so  well  settled  that  it  is  needless 
to  cite  the  authorities  so  holding. 

The  reason  for  this  rule  is  clearly  apparent,  it  being  based 
on  the  rule  that  municipalities  are  not  insurers  against  acci- 
dents. If  the  defective  condition  is  caused  by  a  third  per- 
son, i.  e,,  the  original  negligence  is  that  of  a  third  person, 
the  only  negligence  which  can  be  attributed  to  the  munici- 
pality is  failure  to  act,  and  there  certainly  can  be  no  obliga- 
tion to  act  if  the  defective  condition  is  neither  known,  nor 
should  have  been  known,  by  the  municipality.  The  same  rea- 
soning applies  where  there  was  no  neglect  in  the  original 
construction  but  the  only  neglect  charged  is  that  of  failure 
to  repair. 

Furthermore,  if  repairs  have  been  made  and  subsequently 
the  street  becomes  defective,  the  notice  inducing  the  repairs 
is  not  a  continuing  one  but  a  new  notice  is  ordinarily  neces- 
sary.* But  if  repairs  are  made  in  a  negligent  manner,  it 
will  be  presumed  that  the  municipality  knew  that  the  de- 
fect existed  after  the  repair  was  made;  and  this  is  also  true 
where  the  abutter  is  ordered  to  and  does,  but  negligently,  re- 


2.  Arthur  v.  Charleston,  51  W. 
Va.  132,  41  S.  B.  171;  Sheff  v.  Hunt- 
ington, 16  W.  Va,  307;  Chapman  v. 
MUton,  31  W.  Va.  384,  7  S.  B.  22. 

3.  Boender  t.  Harvey,  251  111.  228, 
95  N.  B.  1084. 

The  rule  is  well  established  that, 
in  order  to  charge  a  municipality 
for  an  injury  happening  to  a  third 
person  using  a  street  therein  from 
an  unlawful  obstruction  placed  there- 
in by  a  stranger  without  authority, 
it  must  appear  that  it  had  notice, 
express  or  implied,  of  the  existence 
of  the  obstruction  before  the  accident, 
and  that  a  reasonable  time  had 
elapsed  subsequent  to  the  notice  and 
before  the  injury,  during  which  it 
could  have  abated  the  nuisance;  and 
it  is  likewise  the  general  rule  that 
the  municipality  is  not  bound  to 
anticipate  infractions  by  third  per- 
tons  of  the  law  or  ordinance  relating 
to  its  streets,  enacted  to  secure  their 
safety  and  an  unobstructed  right  of 


passage.     Thomas  v.  New  York,  131 
N.  Y.  S.  697,  146  App.  Div.  512. 

Warnings — removal — not  liable  un- 
less notice.  Stockton  Automobile  Co. 
V.  Confer,  154  Cal.  402,  97  Pac.  881. 

Under  earlier  statutes  In  {Mas- 
sachusetts, if  a  defect  in  a  highway 
existed  for  twenty-four  hours  before 
the  accident  the  municipality  was 
liable  without  regard  to  its  diligence 
(George  v.  Haverhill,  110  Mass.  506); 
but  a  later  statute  repealed  this  abso- 
lute liability.  (Post  v.  Boston,  141 
Mass.   189,  4  N.   E.   815). 

4.  Hutchins  v.  Littleton,  124  Mass. 
289;  Bonine  v.  Richmond,  75  Mo. 
437. 

After  the  defect  is  repaired,  notice 
of  a  new  defect,  although  connected 
with  the  former  defect  or  directly 
related  to  or  affected  by  it,  is  neces- 
sary. Hutchins  V.  Littleton,  124 
Mass.  289. 
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paid  the  sidewalk,  since  the  duty  to  repair  is  primarily  on  the 
municipality.'' 

§  2808.  Same — notice  not  necessary  where  original  negligence 
that  of  municipality. 

If  the  defoctive  condition  is  due  to  the  act  of  tiie  municipal- 
ity itself  or  of  its  contractors  or  employees,  no  notice  of  any 
kmd,  either  actual  or  constructive,  is  necessary."  Thus,  the 
duty  to  guard  excavations  made  by  a  contractor  is  not  de- 
pendent on  notice  of  the  excavation^ 

This  exception,  of  course,  includes  defects  in  original  con- 
struction, in  which  case  no  notice  is  necessary,®  where  lia- 


6.  Wheaton  v.  Hadler.  131  IlL  640, 
23  N.  E.  422,  arg  30  IlL  App.  564; 
Woodard  t.  BOBcobel.  84  Wla.  226,  54 
N.  W.  332. 

6.  llUnoia.  Jetteraon  v.  Chapman, 
127  111.  438,  20  N.  E.  33,  11  Am.  St 
Rep.  136,  aTg  27  III  App.  43;  Chi- 
cago V.  Brophy,  79  111,  277;  Chicago 
V.  Johnson.  53  111.  91. 

Uaine.  Buck  v.  Blddeford,  82  Me. 
433,  19  Atl.  912. 

MMiachmettt.  Burdltt  t.  Win- 
cbester.  20S  Mass.  493,  91  N.  E-  SSO. 

Michigan.  Boker  v.  Qrand  Raplda, 
111  Mich.  447,  G9  N.  W.  740. 

Minnetota.  Kleopfert  y.  Minne- 
apolis, 93  Minn.  118,  100  N.  W.  669; 
Purnell  v.  St.  Paul.  20  Minn.  117. 

Afissouri.  Heberling  v.  Warrens- 
burg,  304  Mo.  604, 103  S.  W.  36:  Smith 
.  St  Joseph,  42  Mo.  App.  392. 


la  being  done  under  its  autborltr 
anl  Bupervlslon.  Birmingham  t.  Uo- 
Carr.  84  Ala.  469,  4  So.  630. 

Act  of  purchaser  from  city,  of 
fences.  In  falling  to  flII  poet  hole, 
held  act  of  city,  bo  as  not  to  require 
notice.  StlU  T.  Houston,  27  Tex. 
Ci¥.  App.  447,  66  a.  W.  76. 

Act  of  seller.  But  notice  Is  neces- 
sary where  lumber  is  negligently 
piled  In  a  street,  although  the  per- 
BOD  that  plied  the  lumber  had  sold 
it  to  the  municipality.  EvansTllle 
T.  Senbenn,  161  lad.  42.  47  N.  B. 
634.  41  K  R.  A.  728,  68  Am.  St  Rep. 

1.  Wilson  T.  Troy,  135  N.  T.  96,  31 
N.  E.  44.  18  L.  R.  A.  44»,  31  Am.  St 
Rep.  817;  Brusso  v.  Buffalo,  90  N.  T. 


8.    /Iltnot*.    Alexander  v.  Ht  Star- 
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tility  therefor  otherwise  exists;®  and  this  is  so  where  the 
jpl&n  of  construction  is  prescribed  by  the  municipality,  and 
dfollowed  by  the  actual  constructor,^^  or  where  the  walk  was 
^constructed  by  others.^  ^ 

Furthermore,  notice  is  not  necessary  in  such  cases  as  those 
lierein  noticed,  where  the  original  negligence  is  that  of  the 
municipality,  although  actual  notice  is  expressly  required  by 
statute  or  charter  provisions.  ^^ 

§  2809.     Same — ^where  original  negligence  that  of  licensee. 
This  matter  has  already  been  considered.^^ 

I  2810.    Notice  to  particular  persons  as  imputed  to  munici- 
pality. 

The  rule  is  that  the  knowledge  or  means  of  knowledge  of 
an  officer  of  a  municipality  will  be  imputed  to  the  municipal- 
ity where  such  officer  is  in  charge  of  the  streets  or  is  charged 
with  the  duty  to  make  repairs  or  remedy  defects,"  or  it  is 


9.  LlabUity  for  defects  in  plans, 
9§  2633,  2766,  ante. 

10.  CarroU's  Adm'r  v.  Louisville, 
117  Ky.  758,  78  S.  W.  1117. 

11.  If  a  sidewalk  as  originally 
constructed  was  defective  and  un- 
safe, the  city  is  liable,  although  it 
bad  no  knowledge  of  the  defective 
condition,  and  although  it  did  not 
construct  the  walk  itself.  Roney  v. 
Des  Moines,  160  la.  447,  130  N.  W. 
396. 

12.  Maine.  Jones  v.  Deering,  94 
Me.  165,  47  AU.  140. 

Nebraska.  Updike  v.  Omaha,  87 
Neb.  228,  127  N.  W.  229. 

New  York.  Twist  v.  Rochester,  55 
N  Y.  S.  850,  37  App.  Div.  307;  Sted- 
man  v.  Rome,  34  N.  Y.  S.  737,  88 
Hun,  279. 

Texas.  Houston  v.  Isaacs,  68  Tex. 
116.  3  S.  W.  693. 

Wisconsin.  Adams  v.  Oshkosh,  71 
Wis.  49,  36  N.  W.  614. 

Exception  applies  where  charter 
requires  actual  notice.  Houston  v. 
Owen  (Tex.  Civ.  App.),  67  S.  W. 
788.  But  not  where  proximate  cause 
ia  foilure  to  keep  in  repair.  Hous- 
ton T.  Vatter,  32  Tex.  Civ.  App.  298, 
74  S.  W.  806. 

"To  hold  that  five  days'  notice 
should  be  given  for  a  wrong  com- 
mitted by  the  city  itself  one  hour, 
or  one  day,  before  the  occurrence  of 
the  accident,  and  of  which  the  city 
already     has     absolute     knowledge, 


would  be  in  the  highest  degree  ludi- 
crous and  attribute  to  the  lawmaker 
a  want  of  foresight,  insight,  and 
comprehension  which  we  cannot  do. 
It  is  true  that  the  statute  provides 
that  the  city  shall  be  'absolutely  ex- 
empt from  liability'  unless  such 
notice  is  given,  but  we  must  give  a 
reasonable  construction  to  the  lan- 
guage of  the  act.  The  law  never  re- 
quires an  Impossible  thing.  The  sec- 
tion presupposes  that  the  defect  in 
the  public  way  must  have  existed  at 
least  five  days;  otherwise  the  notice 
would  be  impossible.  But,  even  if 
the  notice  should  be  held  necessary 
where  the  defect  is  caused  by  the 
elements,  or  the  unauthorized  act  of 
third  parties,  it  could  not  with  any 
degree  of  reason  be  said  that  it  could 
be  required  where  the  danger  was 
created  by  the  negligent  act  of  the 
city  itself."  Tewksbury  v.  Lincoln. 
84  Neb.  571.  121  N.  W.  994. 

13.  §  2751,  ante. 

14.  Illinois.  Lifschitz  v.  Chicago, 
160  111.  App.  201. 

Minnesota.  Cunningham  v.  Thief 
River.  84  Minn.  21.  86  N.  W.  763. 

Missouri.  Miller  v.  Canton.  112 
Mo.  App.  322,  87  S.  W.  96. 

Virginia.  Lynchburg  v.  Wallace, 
95  Va.  640.  29  S.  E.  675. 

Wisconsin.  Mauch  v.  Hartford, 
112  Wis.  40,  87  N.  W.  816. 

Officer  or  agent  whose  duty  it  was 
to  keep  or  see  the  streets  were  kept 
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his  duty  to  report  the  matter  to  some  oflScer  with  aathority 
to  act."  So  notice  to  an  officer  charged  with  the  duty  of 
keeping  the  streets  in  eafe  condition,  of  the  unsafe  condition 
of  a  tree  in  the  street,  is  notice  to  the  manicipality  although 
he  had  no  power  to  remove  the  tree  except  by  order  of  the 
mayor  and  aldermen.^* 

But  notice  to  a  municipal  officer  whose  duties  in  no  way 
relate  to  the  care  of  streets  is  not  notice  to  the  mmiicipality." 
So  notice  to  an  officer  as  an  individnal,  before  he  became  an 
officer,  is  not  imputed  to  the  mnnicipality."  However,  notice 
to  a  de  facto  officer  is  sufficient,"  but  notice  to  a  subordinate 
employee  is  generally  iuBufficient.*" 

The  particular  officers  or  employees  whose  knowledge  is 
imputed  to  the  municipality  cannot  be  enumerated  with  pre- 
cision. It  all  depends  on  the  duties  of  the  particular  officer 
in  the  particular  municipality.  Thus,  it  may  well  be  held 
that  notice  to  a  certain  officer  in  one  municipality  is  notice 
to  the  municipality  and  it  may  also  properly  be  held  that 
notice  to  one  holding  the  same  office  in  another  municipality 
is  not  notice  to  the  municipality,  since  the  scope  of  the  duties 
of  Buch  officer  may  be  different  in  the  two  municipalities. 

Notice  to  a  policeman  is  ordinarily  not  notice  to  the  mu- 
nicipality,^' except  where  he  is  charged  with  the  duty  of  rem- 
edying or  reporting  defects.^' 

In  repair.    Poale  v.  Jackson,  93  Tenn.  City    manhal.    Rule    ftDplted    b>. 

62,  23  8.  W.  67.  Cook  y.  Anamosa,  66  la.  427,  S3  N. 

Notice  to  one  employed  to  repair  W.  907;  Norman  v.  Teel,  12  OklA.  6S, 

!a   HHfft(?iL'nl       Smith   v.    Des   MoItiks,  '■"   "        — -      _    . 
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Notice  to  the  following  officers  has  been  held  sufficient  in 
p)articular  municipalities :  chief  executive  of  city ;  ^^  chief  of 
police ;  **  city  electrician ;  ^^  city  engineer ;  ^^  council  commit- 
tee on  streets ;2''  member  of  common  council j^^  sidewalk  in- 
^spector;^^  specially  appointed  inspector  :*°  street  commis- 
sioner;*^ village  trustees  ;*2  assistant  building  inspector.*® 

On  the  other  hand,  knowledge  of  the  following  persons,  it 
las  been  held,  in  particular  cases,  will  not  be  imputed  to  the 
municipality :  city  clerk ;  **  foreman  employed  by  road  com- 
xussioners ; **  school  officers;*®  janitor  of  school  house  in 
:front  of  which  defect  is;*''  lamplighter.** 

Kjiowledge  of  two  or  more  citizens  is  not  knowledge  of  the 
municipality,*®  although  if  many  citizens  had  knowledge  of 


^somplaint  of  a  citizen,  does  not  at 
least  in  Ohio,  make  a  policeman's 
Imowledge  of  a  defect  the  knowledge 
of  the  municipality.  Cleveland  v. 
Payne.  72  Ohio  St  347,  74  N.  B.  177, 
70  U  R.  A.  841. 

23.  Shinnick  y.  Marshalltown,  137 
la.  72,  114  N.  W.  542. 

24.  Denver  v.  Deane,  10  Colo.  375, 
16  Pac  30,  3  Am.  St.  Rep.  594. 

25.  Decatur  v.  Hamilton,  89  111. 
App.  561. 

26.  Patterson  v.  Austin  (Tex.  Civ. 
App.),  29  S.  W.  1139. 

27.  Pittshurg  V.  Broderson,  10 
Kan.  App.  430,  62  Pac.  5. 

28.  Illinois.  Mattoon  v.  Russell, 
91  111.  App.   252. 

Indiana,  Columbus  v.  Strassner, 
124  Ind.  482,  25  N.  B.  65;  Logansport 
▼.  Justice,  74  Ind.  378,  39  Am.  Rep.  79. 

lotoa,  Keyes  v.  Cedar  Falls,  107 
la.  509,  78  N.  W.  227  (and  this  is 
80  although  defect  is  caused  by  the 
councilman  himself) ;  Owen  v.  Ft 
Dodge,  98  la.  281,  67  N.  W.  281. 

Louisiana.  Weinhardt  v.  New  Or- 
leans, 125  La.  351,  51  So.  286. 

Michigan.  Dundas  v.  Lansing,  75 
Mich.  499,  42  N.  W.  1011,  5  L.  R.  A. 
143,  13  Am.  St.  Rep.  457. 

Missouri.  Cropper  v.  Mexico,  62 
Mo.  App.  385. 

Wisconsin.  Fife  v.  Oshkosh,  89 
Wis.  540.  62  N.  W.  541;  McKeigue 
▼.  Janesville,  68  Wis.  50,  31  N.  W. 
298. 

Contra,  see  Frazier  v.  Butler,  172 
Pa,  407.  33  Atl.  691,  51  Am.  St.  Rep. 
739  (borough  council);  Jordan  v. 
Peckham,  19  R.  I.  28,  31  Atl.  305 
(town  council). 

Notice  to  alderman  while  engaged 


in  his  private  affairs  is  insufficient. 
Gaffney  v.  Dixon,  157  111.  App.  589. 

29.  Small  v.  Kansas  City,  185  Mo. 
291,  84  S.  W.  901,  110  Mo.  App.  721, 
85  S.  W.  627. 

30.  Schumacher  v.  New  York,  166 
N.   Y.   103,  59  N.  B.  773. 

31.  Connecticut.  Wood  v.  Stafford 
Springs,  74  Conn.  437,  51  Atl.  129. 

Iowa.  Padelford  v.  Bagle  Grove, 
117  la.  616,  91  N.  W.  899. 

Indiana.  Hammond  v.  Jahnke 
(Ind.  1912),  99  N.  B.  39. 

Massachusetts.  Mason  v.  Winthrop, 
196  Mass.  18,  81  N.  E.  644. 

Michigan.  Weitzel  v.  Fowler,  143 
Mich.  700,  107  N.  W.  451  (his  failure 
to  inform  council  immaterial) ;  Mc- 
Evoy  V.  Sault  Ste.  Marie,  136  Mich. 
172,  98  N.  W.  1006;  Fuller  v.  Jackson. 
82  Mich.  480,  46  N.  W.  721;  Dewey 
V.  Detroit,  15  Mich.  307. 

Washington.  Saylor  v.  Montesano, 
11  Wash.  328,  39  Pac.  653. 

Wisconsin.  Maunch  v.  Hartford, 
112  Wis.  40,  87  N.  W.  816. 

32.  Weed  v.  Ballston  Spa,  76  N. 
Y.   329. 

33.  See  Beall  v.  Seattle,  28  Wash. 
593,  69  Pac.  12,  61  L.  R.  A.  583,  92 
Am.    St.   Rep.    892. 

34.  Corey  v.  Ann  Arbor,  134  Mich. 
376,  96  N.  W.   477. 

35.  Rich  V.  Rockland,  87  Me.  188, 
32  Atl.  872. 

36.  Owen  v.  New  York,  126  N.  Y. 
S.  38,  141  App.  Div.  217. 

37.  Foster  v.  Boston,  127  Mass. 
290. 

38.  Monies  v.  Lynn,  119  Mass.  273. 

39.  Kenyon  v.  Indianapolis,  Wils 
(Ind.),  129;  Cramer  v.  Burlington, 
39  la.  512;  Donaldson  v.  Boston,  16 
Gray  (Mass.),  508. 
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the  defect,  that  fact  furnishes  strong  evidence  of  knowledge 
on  the  part  of  the  municipality.*" 

Charters  in  some  cities  require  that  a  certain  officer  or  offi- 
cers must  have  had  a  certain  number  of  hours  actual  notice 
before  the  accident.*'  Thus,  actual  notice  is  required  to  be 
given,  under  some  charters,  to  "a  city  officer  having  charge 
of  highways,"  and  thereunder  it  has  been  held  that  notice 
to  a  foreman  of  sidewalks  appointed  by  the  executive  board 
who  are  commiasioners  of  highways,  was  sufficient;*'  and 
also  that  notice  left  witii  the  clerk  of  the  executive  board  at 
its  office  was  sufficient.*' 

Where  notice  is  required  by  statute  to  be  given  to  a  par- 
ticular officer,  notice  ^ven  to  a  deputy  in  his  office,  during 
business  hours,  especially  where  communicated  to  the  offi- 
cer, is  sufficient.** 

§  2811.     Actual  notice. 

Notice  to  a  municipality  is  of  two  kinds,  actual  and  con- 
structive. Actual  knowledge  is  "simply  knowledge  on  the 
part  of  the  corporation,  acquired  either  by  personal  observa- 
tion or  by  communication  from  third  persons,  of  that  condi- 
tion of  things  which  is  alleged  to  constitute  the  defect."*' 
Such  notice  is  no  more  potent  or  effective,  however,  than  con- 
structive notice.  Tho  effect  of  actual  knowledge  of  an  unlaw- 
ful obstruction  in  a  street,  which  might  occasion  injury  to 
persons  lawfully  therein,  is  not  lessened  because  the  munici- 
pality may  not  have  known  that  the  obstruction  was  in  fact 
dangerous.*" 
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especially  as  applied  to  defects  caused  by  snow  and  ice.**®  And 
such  provisions  have  been  almost  universally  upheld  as 
valid."  Thus,  in  Maine,  twenty-four  hours  actual  notice  of 
the  defect  or  want  of  repair,  before  the  accident,  is  neces- 
sary ;«o  and  under  such  statute,  knowledge  of  a  cause  likely 
to  produce  defective  ways,  such  as  a  storm,  is  not  knowledge 
of  the  condition  of  the  way  at  the  place  of  the  accident.*^^ 

However,  such  provisions  as  these  do  not  require  notice 

W'iere  the  original  negligence  is  that  of  the  municipality.^^ 

If  a  statute  provides  that  actual  notice  must  be  given  to 

one  of  certain  designated  officers,  it  is  not  sufficient  to  show 

ib&t  one  of  such  officers  knew  or  should  have  known  of  the 

defect  by  personal  observation.^* 


*«.  BIcNally  V.  Cohoea,  127  N.  Y. 
W.  27  N.  B.  1043;  Say£au8  v.  Roches- 
ter, ax3  N.  Y.  S.  840;  Kleyle  v. 
OKWeso,  95  N.  Y.  S.  879,  109  App. 
DlY.  330;  Tarba  y.  Rochester,  5t  N. 
y.  8.    Te5,  41  App.  DiY.  188. 

49.  Legislature  may  require  ten 
dMjs'  ^^^ritten  notice  prior  to  accident 
aa  a  c^onditlon  precedent  to  right  of 
reoov^XTT.  Schigley  v.  Waseca,  106 
Minn.  94,  118  N.  W.  259,  reviewing 
cues  ctt  length,  and  holding  such  a 
provision  could  be  put  in  a  home 
rule  <2:kiarter. 

St^^^te  requiring  written  notice  of 

the  ^^lect  is  not  unconstitutional  as 

depri^^lng  a  person  injured  of  a  legal 

r«inft^3r  for  a  wrong.    MacMuUen   v. 

Mlddl^town,  187  N.  Y.  37,  79  N.  E. 
863. 

^^rter  proylsions  barring  the 
rUJt  to  recover  if  there  has  not  been 
TOtt^ji  notice  of  the  defect  a  certain 
nMal>er  of  days  before  the  injury, 
■JJ  Valid.  FV)rsyth  v.  Saginaw,  158 
''™-   201,  122  N.  W.  523. 

^O'Wever,   a  charter   provision   re- 

gwlug    actual    notice    "twenty-four 

fjj?*^  before  such  injury  is  sustain- 

j^    t^as  been  held  to  be  unreasonable 

I?^  Void  in  a  state  where  the  right 

^?^U©  for   injuries    from    defective 

f^'^^ta  18  a  common  law  right.    Born 

^^ Spokane.   27  Wash.   719.   68   Pac. 

ci^^^-  Knowlton  v.  Augusta,  84  Me. 
gi^»  24  Atl.  1039:  Haines  v.  Lewlston, 
ri  Me.  18,  24  Atl.  430;   Bradbury  v. 

j^t^ton.  95  Me.  216.  49  Atl.  1041. 
f^^vider    the     Maine    statute,    the 
P^J     that  a  street  commissioner  dl- 
Wa^^  a  subordinate  to  construct  a 
c»^i^    does   not  of  itself  charge  the 

^^xWssloner    with    "actual    notice" 


of  defective  construction.    Emery  v. 
WatervlUe.  90  Me.  485.  38  AU.  534. 

51.  Gurney  v.  Rockport,  93  Me. 
360.   45  Atl.   310. 

Maine.  "One  of  the  officers  named 
must  now  receive  24  hours'  actual, 
not  constructive,  notice,  and  it  miist 
be  of  the  identical  defect  which 
caused  the  Injury.  Such  actual  no- 
tice may  be  proved  by  direct  or  cir- 
cumstantial evidence:  that  Is.  by  In- 
formation of  the  existing  facts  con- 
veyed to  the  party  to  be  notified,  or 
by  circumstances  showing  personal 
knowledge  on  his  part.  Being  a  con- 
clusion of  fact,  it  may  be  established 
by  all  grades  of  competent  evidence; 
but  established  It  must  be  before  the 
Injured  party  can  maintain  his  ac- 
tion." Abbott  V.  Rockland,  105  Me. 
147.   73  AU.   865. 

Notice  of  a  cause  which  might 
produce  a  defect  Is  insufficient.  Brad- 
bury V.  Lewlston.  95  Me.  216.  49  Atl. 
1041. 

To  same  effect,  under  Massachu- 
setts statute  not  now  In  force,  see 
Billings  V.  Worcester,  102  Maes.  329. 
3  Am.  Rep.  460. 

Question  for  jury.  When  the  tes- 
timony Is  oral  or  the  proof  of  actual 
notice  Is  circumstantial,  the  question 
whether  there  has  been  actual  notice 
Is  for  the  jury;  and  the  jury  may 
properly  find  that  notice  of  a  steam 
engine  and  boiler  In  the  street  used 
to  hoist  material  into  a  building  In- 
cluded the  common  knowledge  that 
the  engine  would  emit  steam  and 
thereby  produce  noise.  Ham  v.  Lew- 
lston. 94  Me.  265.  47  Atl.  548. 

52.  S  2808.  ante. 

53.  McNally  v.  Gohoes,  6  N.  Y.  S. 
842.  53  Hun,  202. 
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§  2813.     Constructive  notice. 

Notice  such  as  to  bind  tlie  municipality  need  not  be  actaal 
notice  but  may  be  constructive  notice."*  And  if  actual  notice 
is  pleaded,  constructive  notice  may  nevertheless  be  shown." 
Furthermore,  if  a  statute  makes  liability  depend  on  "knowl- 
edge by  or  notice  to"  the  municipality  of  tiie  defect,  it  in- 
cludes constructive  as  well  as  actual  notice."' 

Constructive  notice  means  notice  which  the  law  imputes 
from  the  circumstances  of  the  ease,  and  is  based  on  the  theory 
that  negligent  ignorance  is  no  less  a  breach  of  duty  than  wil- 
ful neglect,"'  and  that  negligence  in  not  knowing  of  the  dan- 
gerous condition  may  be  shown  hy  circumstances."^  The  mu- 
nicipality is  chargeable  with  notice  of  such  defects  as  ordi- 
nary care  and  reasonable  diligence  would  discover,"  and  the 
fact  that  the  defect  is  open  to  common  observation  is  con- 
structive notice.*'^  Stated  in  another  way,  if  facts  exist  with 
which  ignorance  is  not  compatible,  except  on  the  assumption 
of  failure  to  exercise  reasonable  official  care,  notice  will  be 
presumed.** 

The  circumstances  of  each  case  must  determine  whether 
constructive  notice  of  the  defect  is  to  be  attributed  to  the 
municipality,*''  and  hence  constructive  notice  is  ordinarily  a 
question  of  fact  for  the  jury.** 
§  2814.     Same — constructive  notice  based  on  length  of  tune. 

If  the  defect  has  existed  for  such  a  length  of  time  that  the 
municipality,  in  the  exercise  of  ordinary  care,  ought  to  have 
discovered  and  remedied  it,  notice  of  the  defect  will  be  im- 
puted  to  the  muoicipality.'"     Notice  will  be  ijn|juted  w here 
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cannot  be  answered  except  to  state  that  it  is  largely  gov- 
erned by  the  facts  and  circumstances  of  the  particular  case.®* 
Usually,  if  the  defect  has  existed  long  enough  to  be  known  by 
the  people  generally,  it  will  be  presumed  tnat  the  municipal 
authorities  knew  thereof.®^  In  determining  what  length  of 
time  will  impute  notice,  regard  should  be  had  to  the  place 
where  the  defect  is,  whether  much  traveled  or  suburban ;  •** 
the  nature  of  the  defect,  whether  it  is  one  which  cannot  but 
be  seen  by  all  passers-by,  or  one  so  small  as  to  be  noticeable 
by  a  few  only;®®  the  apparent  danger — ^whether  very  dan- 
gerous as  apparent  to  every  one  or  merely  a  possible  but  not 
probable  source  of  danger;  etc.  For  example,  if  one  should 
dig  a  deep  ditch  across  a  sidewalk  and  in  no  way  guard  the 
excavation,  so  that  every  person  would  be  obliged  to  go  around 
the  ditch  or  step  over  it,  the  danger  is  so  great  that  a  very 
few  days  time  would  impute  notice  to  the  municipality.  So 
notice  has  been  imputed  in  case  of  a  coal  hole  open  from  early 
in  the  morning  until  noon,^^  although  in  case  of  most  defects 
that  length  of  time  would  not  impute  notice. 

If  the  defect  or  obstruction  is  more  or  less  continuous  from 
day  to  day,  notice  thereof  is  sufficient  to  create  liability  al- 
though the  particular  defect  or  obstruction  had  existed  onlj  a 
short  time.  For  instance,  where  the  occupant  of  a  buildmg 
had  been  in  the  custom  of  raising  the  cover  of  a  coal  hole 
to  let  air  into  the  cellar,  every  day  for  several  weeks,  the 


66.  Ottawa  y.  Hayne,  114  IlL 
App.  21;  Toung  ▼.  Webb  City,  150 
Mo.  333.  51  S.  W.  709;  Miller  v. 
Canton,  112  Mo.  App.  322,  87  S. 
W.  96. 

"On  the  question  of  notice  im- 
plied from  the  continued  existence 
of  a  defect,  no  definite  or  fixed  rule 
can  be  laid  down  as  to  the  time  re- 
quired, and  it  is  usually  a  question 
for  the  Jury  on  the  facts  and  cir- 
cumstances of  eacn  particular  case, 
sluing  proper  consideration  to  the 
character  of  the  structure,  its  mater- 
ial, the  time  it  has  been  in  exist- 
ence and  use,  the  nature  of  the  de- 
fect, its  placing,  and  other  considera- 
tions not  necessary  to  be  stated." 
Bailey  v.  Winston,  157  N.  C.  252,  72 
8.  B.  966. 

67.  Albrittin  v.  Huntsyille,  60  Ala. 
486,  31  Am.  Rep.  46;  Evansville  y. 
Wllter.  86   Ind.  414. 

68.  Carrington  y.  St.  Louis,  89 
Mo.  208,  1  S.  W.  240,  58  Am.  Rep. 
108;  Jones  y.  Ogden  City,  32  Utah, 
221,  89  Pac.  1006. 


In  Scoyille  y.  Salt  Lake  City,  11 
Utah,  60,  39  Pac.  481,  it  was  said: 
"The  question  of  notice  is  not  alone 
determined  from  the  len^h  of  time 
a  defect  has  existed,  but  also  from 
the  nature  and  character  of  the  de- 
fect, the  extent  of  the  trayel,  and 
whether  it  Is  a  populous  or  sparsely 
settled  part  of  the  city." 

69.  "It  is  plain  that  a  much 
shorter  period  of  time  would  be  re- 
quired where  the  obstruction  is.  as 
here,  prominently  plain  and  yisible, 
in  a  much  frequented  and  public 
place,  than  if  it  were  some  slight 
defect  half  hidden  from  yiew  and 
readily  and  easily  oyerlooked  both 
by  the  authorities  and  passers-by." 
Monticello  y.  Kennard,  7  Ind.  App. 
135.  140,  34  N.  E.  454,  and  see  Reed 
V.  Mexico,  101  Mo.  App.  155,  76  S. 
W.  53. 

§  2815,  post. 

70.  Harrlman  y.  Boston,  114  Mass. 
241. 
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municipality  is  chargeable  with  notice  of  sach  continning 
act,  and  cannot  claim  that  the  cover  had  not  been  raised 
long  enough  on  the  day  of  the  accident  to  impute  notice." 
So  where  the  particular  stones  over  which  plaintiff  fell  had 
been  placed  there  only  a  few  hours  before  the  accident,  no- 
tice is  imputed  where  other  loads  of  stones  had  been  left 
unguarded  at  the  same  place  for  several  days.'"  Further- 
more, if  the  municipality  has  knowledge  that  a  dangerone 
condition  exists  if  a  certain  intended  use  is  made,  it  need 
not  have  notice  that  such  use  was  being  made  at  the  time  of 
the  accident.^  3 

In  particular  cases,  governed  largely  by  the  circumstances 
of  the  case  at  bar,  notice  has  been  imputed  where  the  defect 
has  existed  the  following  periods:  three  years;"  two  and  a 
half  years;'"  two  years;'*  one  year;"  sixteen  months;" 
six  months;  '*  four  months;  *"  three  months;  "^  two  months;" 


758. 

72.  Vaoce  v.  Kaneas  City,  123  Mo. 
App.  644,  100  a.  W.  1101. 

73.  "Another  matter  presented  by 
the  appellant  Is  that  the  city  authori- 
ties had  no  notice  that  the  trap- 
doors were  opened  at  the  time  the 
accident  occurred.  This  Is  true,  as 
noted  In  the  statement  of  the  evi- 
dence which  we  have  made  above. 
The  question,  therefore,  Is  this:  If 
the  city  has  knowledge  of,  and  per- 
mits to  exist,  an  opening  and  trap- 


thing  is  put  to  the  u>e  Intended  and 
contemplated  by  Its  existence  and 
construction."  Sweeney  v.  Butte,  16 
Mont.  274,  39  Pac  2Se. 

74.  Louisville  v.  Brewer*s  Adm'r, 
24  Ky.  L.  Rep.  1371,  72  S.  W.  9. 

76.  Cutcher  v.  Detroit,  189  Mich. 
186.  102  N.  W.  629. 

76.  HItt  V.  Kansas  City,  110  Mo. 
App.  713.  S5  S.  W.  669. 

77.  Colorado.  Denver  v.  Murray, 
18  Colo.  App.  142,  70  Pac  440. 

District  of  Columbia.  Larmon  v. 
District  of  Columbia,  5  Hackey  (D. 
C),  330. 
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one  to  four  months ;  ^^  one  month ;  ®^  six  weeks ;  ®*  five 
weeks ;  ®®  two  weeks ;  ^^  ten  days ;  ^®  eight  days ;  ®®  four  days ;  ®® 
three  to  twelve  days;®^  three  days;®^  two  days;®^  ten 
hours.** 

On  the  other  hmid,  defects  which  have  existed  for  the  fol- 
lowing periods  have  been  held  not  to  have  been  in  existence 
a  suflSdent  time  to  impute  notice  in  the  particular  case :  four 
weeks;*'  four  days;®®  one  day  and  a  half;*^  one  day;*' 
nine  hours ;  *®  six  hours ;  ^  three  hours ;  ^  two  hours  and  a 
half;'  one  hour;*  thirty  minutes.' 

§  2815.     Same— latent  defects. 

If  a  defect  in  a  street  is  a  latent  one,  notice  thereof  will 
not  be  imputed  to  the  municipality,  provided  the  defect  could 
not  have  been  discovered  by  the  exercise  of  ordinary  care.® 


liichigan.  Hunter  v.  Durand,  137 
Mich.  63,  100  N.  W.  191. 

JiisBOuri.  Market  ▼.  St  Louis,  66 
Mo.  189. 

WoMhington.  Sutton  v.  Snohomish, 
11  Wash.  24,  39  Pac.  273,  48  Am.  St. 
Rep.  847;  Austin  ▼.  Bellingham,  46 
Waah.  460,  88  Pac.  834. 

83.  Devenish  v.  Spokane,  21  Wash. 
77,   57   Pac.    340. 

84.  Chicago  y.  Major,  18  III  349, 
€8  Am.  Dec.  553;  Apker  v.  Hoquiam, 
61  Wash.  567,  99  Pac.  746. 

85.  Young  V.  Webb  City,  150  Mo. 
333,  61  S.  W.  709:  Warner  v.  Ran- 
dolph, 46  N.  T.  S.  1112,  18  App.  Div. 
468. 

86.  Philadelnhia  v.  Smith,  23 
Wkly.  Notes  Cas.  (Pa.)  242,  16  Atl. 
493. 

87.  Moriarty  v.  New  York,  116  N. 
Y.  S.  323,  132  App.  Div.  10;  Sweet  v. 
Poughkeepsie,  78  N.  Y.  S.  60,  75  App. 
Div.  274;  Foels  v.  Tonawanda,  27  N. 
Y.  a  113,  75  Hun,  363  (hole  in  side- 
walk); Palestine  v.  Hassell,  15  Tex. 
Civ.  App.  519,  40  S.  W.  147. 

88.  Baxter  v.  Cedar  Rapids,  103 
la.  699,  72  N.  W.  790;  Straub  v.  St. 
Louis,  176  Mo.  413,  75  S.  W.  100. 

89.  OUara  v.  Buffalo,  57  N.  Y.  S. 
367,   39   App.   Div.   443. 

90.  Ft.  Wayne  v.  Duryee,  9  Ind. 
App.  620,  37  N.  E.  299. 

91.  Naylor  v.  Salt  Lake  City,  9 
Utah,  491,  35  Pac.  509. 

92.  Monticello  v.  Kennard,  7  Ind. 
App.  135,  34  N.  E.  454;  Briel  v.  Buf- 
falo, 35  N.  Y.  S.  359,  90  Hun  93  (much 
nsed  street). 

93.  See  Cutter  v.  Des  Moines,  137 

C  MoQ.  25 


la.  643,  113  N.  W.  1081,  where  it  was 
held  a  question  for  the  jury. 

94.  Parsons  v.  Manchester,  67  N. 
H.  163,  27  Atl.  88  (pile  of  dirt  in 
much  traveled  street). 

95.  Williams  v.  Carterville,  97  111. 
App.  160. 

96.  Corey  v.  Ann  Arbor,  134  Mich. 
376,  96  N.  \v.  477. 

97.  Brennan  v.  New  York,  114  N. 
Y.  S.  578,  130  App.  Div.  267. 

98.  Warsaw  v.  Dunlap,  112  Ind. 
576,  11  N.  B.  623,  14  N.  E.  568;  Mc- 
Kee  v.  New  York,  120  N.  Y.  S.  149, 
135  App.  Div.  829. 

99.  Portsmouth  v.  Houseman,  109 
Va.  554,  65  S.  E.  11. 

1.  Lewisville  v.  Batson,  29  Ind. 
App.  21,  63  N.  B.  861. 

Five  hours  as  sufficient,  see  Klatt 
V.  Milwaukee,  53  Wis.  196,  10  N.  W. 
162,  40  Am.  Rep.  759. 

2.  Hazelrigg  v.  Frankfort,  29  Ky. 
L.  Rep.  207,  92  S.  W.  584;  Portsmouth 
V.  Lee,  112  Va.  419,  71  S.  B.  630. 

3.  McFeeters  v.  New  York,  92  N. 
Y.  S.  79,  102  App.  Div.  32. 

4.  Butler  v.  Oxford,  69  Miss. 
618,  13  So.  626. 

5.  Miller  v.  Kansas  City,  157  Mo. 
App.  533,  137  S.  W.  998. 

6.  Georgia,  Columbus  v.  Anglin, 
120   Ga.   785,   48   S.   E.   318. 

Illinois.  Powell  v.  Bowen,  92  111. 
App.   453. 

Indiana.  Bucher  v.  South  Bend, 
20  Ind.  App.  177,  50  N.  E.  412.  See 
Kcnyon  v.  Indianapolis,  Wils.  (Ind.) 
129. 

Kentucky.  See  Bell  v.  Henderson, 
24   Ky.   L.   Rep.   2434,  74   S.  W.   206. 
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While  ordinary  care  must  be  exercised  both  as  to  patent 
defects  and  also  as  to  latent  defects,'  yet  if  there  is  no  rea- 


Matiaclmtettt.  See  Tllton  v.  Haver- 
bill,  203  Mass.  680,  S9  N.  E.  lulO; 
Brummett  v.  Boston,  179  Uaas.  26, 
60  N.  E.  388. 

ifUiouri.  See  Cairla  t.  SL  Louis, 
ISl   Mo.   334,  62  S.  W.   210. 

A'ew  York.  Fox  r.  Manchester.  183 
N.  Y.  141,  75  N.  E.  1116.  2  L.  R.  A. 
(N.  S.)  Hi:  FErrell  v.  New  York, 
99  N.   Y.   8.   947.   113  App.   Dlv.   687. 

Penngylvania.  FlUpatrlck  v.  Dar- 
by. 184  Pa.  S4G.  39  Atl.  545. 

Tenneuee.  Jackson  v.  Pool.  SI 
Tenn.  448.  19  S.  W.  324. 

"Where  the  defect  Is  latent,  not 
visible  to  ordinary  Inspection.  Im- 
plied notice  of  the  defect  will  not 
be  presumed  and  will  not  be  charged 
asalnst  the  city  undl  aomethlnK  oc- 
curs from  which  notice  may  be  pre- 
sumed or  Implied."  Omaha  v. 
Kochem,  74  Neb.  718.  105  N.  W.  182. 

Notice  should  not  be  Imputed 
where  the  defects  are  of  recent  origin, 
and  particularly  where  they  are  con- 
cealed In  any  way.  Corbin  v.  Benton 
(Ky.  1913),   1E2   S.  W.   241. 

In  West  Virginia,  however,  munlc- 
IpBlittes  are  liable  even  for  latent 
defecU.  Campbell  v.  Elklns.  GS  W. 
Va.  308.  52  S.  E.  230.  2  L.  R.  A.  (N. 
S.)   158. 

7.  Andere  v.  West  Union,  131  la. 
ins   N, 


In  Illinois,  the  munlclpalltr  Is  not 
relieved  of  the  duty  of  inspection 
underneath  a  sidewalk  of  defects  not 
apparent  from  the  surface  of  the 
walk,  where  the  sidewBlk  is  not  lAld 
on  the  ground.  In  the  very  recent 
caae  of  Sherwln  v.  Auron  (la  1913). 
100  N.  E.  938,  it  is  said:  "In  the 
case  at  bar  the  proof  tended  to  sliow 
that  under  favorable  climatic  condi- 
tions the  construction  was  of  such  a 
character  as  might  be  reasonably  ^• 
pectrd  to  last  for  50  years.  Yet  tlie 
city  was  bound  to  take  notice  of  the 
method  of  construction  and  the  sur- 
round Ing  conditions  and  to  antici- 
pate the  natural  and  ordinary  resnlt 
of  climatic  Influences,  and  It  was  In- 
cumbent upon  it  to  make  sufllclentlr 
frequent  examinations  to  ascertain 
whether  the  structure  was  becoming 
BO  deteriorated,  through  climatic  or 
other  natural  InSuencea.  as  to  en- 
danger the  safety  of  the  public.  The 
space  underneath  this  areaway  was 
not  used  for  any  purpose  except  to 
afford  light  to  the  basement  of  the 
store  building  and  to  provide  space 
for  the  steam  pipes  to  pasa  throng 
from  the  street  to  connect  with  the 
heating  apparatus  of  the  building. 
The  owner  was  t>ound  to  afford  ac- 
cess to  the  proper  offlcer  for  the  pur- 
pose  of   making   an    iospectio 
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)  suppose  the  existence  of  latent  defects,  they  need  not 
irched  for.®  The  question  is  whether  ordinary  care,  un- 
le  circumstances  of  the  particular  case,  require  the  mu- 
ility  to  inspect,  and  if  so  how  extensive  must  the  inspec- 
)et  As  to  this  matter,  the  courts  are  not  entirely  in 
my,  and  it  is  difficult,  if  not  impossible,  to  say  to  what 
t  and  when  it  is  the  duty  of  a  municipality  to  look  for 
ts.*  Thus,  it  cannot  be  said,  as  matter  of  law,  that  in- 
on  of  sidewalks  once  in  every  two  weeks,  by  the  street 
issioner,  followed  by  repairs  found  necessary  by  him, 
.sonable  care,  since  no  inflexible  rule  can  he  laid  down 
7h  a  case,  because  **the  conditions  are  liable  to  be  so 
ent  in  relation  to  different  walks,  or  different  portions 
3  same  walk,  and  so  many  contingencies  are  likely  to 

that  it  can  only  be  determined  from  the  situation  and 
Qstances  of  each  case  whether  reasonable  care  has  been 
LBed  in  the  premises."  ^^ 
8  sometimes  held  that  notice  of  defects  will  not  be  im- 

nnless  so  notorious  as  to  be  evident  to  all  passers-by,^^ 


maha  y.  Kochem,  74  Neb.  718, 
W.  182;  Lincoln  v.  Plrner,  59 
4,  81  N.  W.  846. 

not  search  for  latent  defects 
uld  be  careful  to  observe  them 

exercise  of  reasonable  super- 
Murdaugh  v.  Oxford  Borough, 

384.  63  Atl.  696. 

not  "seek  for  defects."  Yeager 

rick  Borough,  218  Pa.  265,  67 

r 

'  • 

peeting  the  ordinary  side- 
there  is  no  such  duty  of  sub- 
re  inspection  as  is  imposed  in 
'  bridges  or  other  elevated 
In  the  absence  of  actual  no- 
nniclpalities  are  only  liable 
h  defects  in  sidewalks  as  are 
it,  or  are  suggested  by  the 
nces,  or  which  are  disclosed 
«t  in  the  nature  of  the  ordi- 
le  of  such  walks.''  Hembling 
d  Rapids,  99  Mich.  292.  58  N. 

I  sidewalk,  where  close  inves- 
is  required  to  discover  de- 
ity not  liable.     Cook  v.  Ana- 
i6  la.  427,  23  N.  W.  907. 
re  to  examine  the  timbers  of 
Pt  for  twenty  years  not  negli- 
Miller  V.  North  Adams,  182 
59,  66  N.  E.  197. 
I  to  wooden  sidewalks,  it  is 
Washington,  that  it  is  not 
that  "the  surface  of  the  walk 


appears  sound.  The  walk  as  an  en- 
tirety must  be  examined  and  kept  in 
repair,  if  the  citv  is  to  escape  the 
charge  of  negligence.  Billings  v. 
Snohomish,  51  Wash.  135,  98  Pac.  107. 

10.  Kellogg  V.  Janesville,  34  Minn. 
132,  24  N.  W.  359. 

11.  Hart  V.  Brooklyn,  36  Barb. 
(N.  Y.)  226;  Ralpho  v.  Moore.  68  Pa. 
St.  404,  408,  8  Am.  Rep.  202.  See 
also  Otto  Tp.  V.  Wolf,  106  Pa.  St. 
608. 

If  the  defect  is  one  which  escaped 
the  observation  of  persons  continu- 
ally using  the  street,  notice  can  not 
be  imputed  to  the  municipality. 
Byrne  v.  Philadelphia,  211  Pa.  598. 
61  Atl.  80. 

If  not  noticed  by  those  constantly 
using  the  street,  it  may  be  presumed 
that  the  municipality  had  no  notice 
of  it.  Broburg  v.  Des  Moines,  63 
la.  523,  19  N.  W.  340,  50  Am.  Rep. 
756. 

Only  an  ordinary  inspection  is  re- 
quired. Indianapolis  v.  Ray  (Ind. 
App.  1912),  97  N.  B.  795. 

Defect  must  be  so  obvious  that  the 
municipal  officers,  in  the  exercise  of 
a  reasonable  supervision,  ought  to 
have  seen  it.  The  officers  need  not 
make  an  examination  of  the  walk 
by  going  upon  and  testing  it  to  dis- 
cover, if  by  the  eye  they  could  do  so. 
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but  if  this  is  the  true  rule,  then  ordinary  care  imposes  only 
a  comparati'\'cly  slight  burden  on  the  municipality.  The  bet- 
ter rule,  it  is  believed,  is  that  a  greater  duty  to  discover 
defects  is  imposed  on  the  municipality  than  on  passera-by.^' 
However,  if  a  municipality  is  put  on  notice  as  to  patent  de- 
fects, it  is  the  duty  of  the  municipality  to  investigate  latent 
defects  which  an  inspection  or  repair  of  the  former  would 
show.'*  Likewisej  attendinf?  conditions  may  be  such  as  to 
call  for  special  vigilance  in  attempting  to  ascertain  if  any 
latent  dangers  exist,'*  as  may  the  nature  of  the  particular 


wbetber  it  waa  defective.  Lohr  v, 
PhllipBburK.  165  Pa.  109,  30  AU.  822. 
"The  olty  waa  only  chargeable 
with  such  Icnowledge  of  the  method 
of  construction  ot  this  coal  hole. 
cover,  and  attachments  as  would  be 
acquired  by  properly  inspecting  the 
same  From  the  street.  Smith  v. 
Mayor,  etc.,  15  Wkly.  Dig.  103;  Hana- 
com  V.  City  of  Boston,  141  Mass.  242, 
6  N.  B.  249.  It  was  under  no  obliga- 
tion, aa  a.  matter  of  law,  to  Inspect 
the  under  aide  of  the  cover  or  at- 
tachments for  fasteninK  It  below." 
Matthews  v.  New  Yorlt.  80  N.  Y.  S. 
360.    78    App.    Div.    122. 

12.  Joliet  V.  McCraney,  49  III. 
App.  381;  Drake  v.  Kansas  City,  190 
Mo.  370,  385,  88  S.  W.  689,  109  Am. 
St  Rep.  7G9;  Squires  v.  ChiUicothe, 
89  Mo.  226.  231.  1  S.  W.  23:  Miller 
V.  Canton.  112  Mo.  App.  322.  87  S.  W. 
38;   Short  v.  Spokane.   41  Waali.   257, 


watch  his  footsteps  to  avoid  et«ppfng 
into  boles  or  depressions  thereto,  the 
existence  of  which  has  not  come  to 
bis  notice.  He  has  a  right  to  >»■ 
sume  that  the  citj'  has  done  Its 
duty."  PlattB  T.  OttumwB,  148  la, 
63G,   127  N.   W.   990. 

There  )•  no  duty,  in  MichlgJin,  to 
inspect  tbe  EUbstructure  ot  aide- 
walks.  In  the  absence  of  actnal  no- 
tice; hut  if  the  municipality  lias  its 
attention  called  to  a  sidewalk  a«  de- 
fective, a  casual  examination  of  the 
walk  hy  an  officer  passing  over  It  Id 
the  ordinary  way  that  people  go  over 
sidewalks  Is  Insufficient.  Hunter  v. 
Ithaca,  141  Mich.  539,  105  N.  W.  ». 

13.  S  2816,  pent. 

14.  "In  the  exercise  of  reasooahle 
diligence,  for  want  of  which  the  lia- 
bility of  cities  and  towns  Is  made  to 
depend  under  Rev.  Laws,  c.  51.  SS  1, 
IS.    wlierp    it    aDpcara    that    natural 
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place.^*  Moreover,  the  municipality  must  take  notice  of  the 
certain  tendency  of  wooden  sidewalks  or  crosswalks  too  de- 
cay,^^  although  it  is  impossible  to  state  just  when  the  duty 
to  inspect  comes  into  being.^^    Thus,  in  Missouri,  it  has  been 


notice  of  concealed  conditions  whicli 
may  render  the  way  unsafe."  Bleis- 
tine  V.  Chelsea,  204  Mass.  105,  90 
N.  E.  526. 

Subway.  "The  known  fact  that 
ezcavation  was  going  on  underneath 
called  for  special  vigilance  on  the 
part  of  the  representatives  of  the 
city  to  ascertain  whether  the  irregu- 
larities in  the  surface  of  the  pave- 
ment were  such  as  would  expose 
travelers  to  danger."  Connelley  v. 
Boston,  206  Mass.  4,  91  N.  B.  998. 

15.  "This  kind  of  a  case  is  clearly 
dlBtinguishahle  from  cases  involving 
the  duty  to  inspect  and  keep  in  safe 
condition  coal  holes  and  trapdoors  in 
sidewalks  and  bridges  and  culverts 
within  the  city  limits.  In  these 
latter  cases  the  nature  of  the  place 
demands  a  higher  degree  of  care  and 
Tigilance,  and  more  frequent  inspec- 
tion, than  is  required  for  the  ordi- 
nary walk  or  street  crossing."  Miller 
▼.  Mulhan,  17  Idaho,  28,  104  Pac.  660. 

16.  Alabama.  Montgomery  v. 
Comer,  155  Ala.  422,  46  So.  761. 

DUtrict  of  Columbia,  Sherwood  v. 
District  of  Columbia,  3  Mackey  (D. 
C),  276,  51  Am.  Rep.  776. 

IHnois.  Wheaton  v.  Hadley,  30  111. 
App.  564,  ard  in  131  111.  640,  23  N. 
B.  422;  Farmington  v.  Wallace,  134 
ni.   App.   366,   369. 

Indiana.  Indianapolis  v.  Scott,  72 
lad.  196. 

Kentucky.  Louisville  v.  Lambert 
(Ky.),  116  S.  W.  261. 

MinneBota.  Purnell  v.  St.  Paul,  20 
Minn.  117. 

See  also  Chenoa  v.  Kramer,  109 
IlL  App.  85;  Mattoon  v.  Worland,  97 
ni.  App.  13;  Aslen  v.  Charlotte,  54 
N.  Y.  S.  754,  35  App.  Div.  625. 

Well  in  street,  covered  with  wooden 
platform  on  which  brick  sidewalk 
was  laid.  No  repairs  or  examination 
were  made  for  nine  years.  The  plat- 
form gave  way  when  plaintiff  was 
using  the  pump.  Municipality  held 
liable.  Sherwood  v.  District  of  Co- 
lumbia, 3  Mackey  (D.  C),  276,  51 
Am.   Rep.   776. 

17.  "It  is  common  knowledge  that 
the  board  sidewalks  used  In  the  vil- 


lages and  most  of  the  cities  of  this 
state  will  rot  and  decay  in  course  of 
time,  but  the  length  of  time  in  which 
they  will  become  dangerous  and  un- 
safe is  so  indefinite  and  uncertain, 
and  subject  to  so  many  influences, 
either  advancing  or  retarding  the 
process  of  decay,  that  no  reasonable 
estimate  can  be  made  as  to  the  spe- 
cific time  at  and  after  which  a  walk 
will  become  unsafe.  Climatic  con- 
ditions are  so  different  at  different 
localities,  and  also  different  walks 
are  constructed  in  different  ways." 
Miller  v.  Mulhan,  17  Idaho,  28,  104 
Pac.  660. 

Decayed  sidewalks.  "If  this  court 
should  hold  that  the  municipalities 
of  this  state  are  chargeable  with  no- 
tice of  the  time  when  and  conditions 
under  which  a  woden  sidewalk  or 
crossrwalk  ceases  to  be  safe  for  pe- 
destrians on  account  of  age  and  use 
where  no  patent  or  obvious  defect  is 
apparent,  it  would  subject  them  to 
a  hazard,  care,  and  expense  that  but 
few  of  them  could  afford.  Weisse  v. 
Detroit,  105  Mich.  482,  63  N.  W.  423; 
Bucker  v.  South  Bend,  20  Ind.  App. 
177,  50  N.  E.  412.  If,  on  the  con- 
trary, a  walk  has  been  used  for  so 
long  that  it  is  in  a  general  state 
and  condition  of  decay  and  disre- 
pair, and  is  allowed  to  remain  in 
such  condition,  notice  of  such  condi- 
tion will  be  imputed  to  the  munici- 
pality, and  if  so  bad  as  to  be  dan- 
gerous, such  failure  to  repair  or  im- 
prove it  will  become  negligence.  In 
order  to  impose  liability  in  such 
cases  as  this  the  condition  of  the 
walk  must  be  such  that  danger  may 
reasonably  be  apprehended  at  any 
time,  and  therefore  reasonable  dili- 
gence and  prudence  would  require 
that  it  be  guarded  against.**  Miller 
V.  Mulhan,  17  Idaho,  28,  104  Pac.  660. 

"The  learned  judge,  calling  the 
jury's  attention  to  the  testimony  that 
a  pavement  of  hemlock  boards,  such 
as  this  was,  would  not  last',  ordinar- 
ily, over  four  to  six  years,  said  that 
the  chairman  of  the  street  committee 
and  the  chief  of  police  (whose  duty 
it  was,  by  ordinance,   to  look  after 
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held  tliat  where  tlie  usual  or  natural  life  or  i>eriod  of  dura- 
tion or  safety  of  glass  sidewalks,  set  in  iron  frames,  is  not 
sliown,  it  caimot  be  said  as  matter  of  law  that  notice  should 
be  iniputed  of  the  unsafety  of  such  a  walk  after  it  has  been 
in  existence  ten  years,'" 

§  2816.     Same — notice  of  one  or  general  defect  as  notice  of 
other  or  special  defects. 
If  the  municipality  lias  notice,  actual  or  constructive,  of 
general  defects  in  a  particular  sidewalk,'"  ita  liability  does 


the  sidenalhs),  were  presumed  to 
know  thiB  fa.ct,  and  'it  wae  their 
duty  to  exereiae  proper  aupervfalon 
or  luake  proper  examination  i.f  tbls 
pavement,  by  going  upon  and  testlns 
It.  to  discover,  It  by  the  eye  they 
could  do  so,  whether  the  pavement 
was  detortive  or  not.'  This  was  hold- 
log  the  lioroiigh  to  too  stringent  a 
rule  of  rcsiionslhllity.  It  was  in  tact 
applying  to  U  the  measure  of  duty 
laid    down    for   ( 


tnployc 


in 


inly  furnishing  safe  tools 
workmen,  but  In  knowini;  their  lia- 
bility to  decay,  and  in  replacing  them 
at  the  proper  time.  Baker  v.  Rail- 
road Co.,  S5  Pa.  St.  211.  But  there 
Ih  a  clear  distinction  to  be  taken 
between  the  duties  In  the  two  cases. 
That  of  the  mHEiter  is  prlninry  anil 
absolute — to  know  and  to  do — while 
that  of  the  borough  or  any  munici- 
pality, as  to  sidewalks.  Is  secondary 


found  if  it  bad  been  sought  for;  and 
to  tell  a  Jury  that  it  Is  the  autg 
of  Ihc  muHicipality  to  seek  U  to  give 
them  opportunity,  which  few  hesi- 
tate to  take,  to  make  munlclpallti«t 
insurers  against  aucidenis  of  all  kinds 
in  the  streets."  Lohr  v.  PbUipsbuif, 
156    Pa.    246,    27    At!,    133. 

18.  Buiklev  V.  Kansas  City,  156 
Mo.  16,  56  S.  W.  319,  which  la  dis- 
approved in  Sherwin  v.  Aurora  (in, 
1013),  100  K.  E.  938. 

19.  CaUforniit.  Heath  t.  ManaoD, 
147  Cal.  S94,  82  Par.  331. 

Illinois.  Aurora  v.  HlUman,  90  III 
61. 

lova.  Evans  v.  Iowa  City,  126  Ift. 
202.  100  N.  W.  1112.  See  Carter  v. 
Mcnti(«llo,  68  la.  ITS,  ZG  N.  W.  129. 

Masai'hvievls.  Noyes  v.  Gardaer. 
147  Maas.  505,  18  N.  E.  423,  1  K  R.  A. 


Sand 


354. 
Michigan.       Strudgeon 
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T^ot  depend  on  notice  of  the  particular  defect  which  caused 
tW  injury.    But  it  has  been  well  said  that  *4n  order  to  charge, 
as  naatter  of  law,  a  corporation  with  notice  of  a  particular 
defect  from  its  knowledge  of  the  existence  of  a  general  one, 
the  first  should  be  of  the  same  character  with  the  latter  or, 
at  least,  so  related  to  it  that  tlie  particular  defect  is  a  usual 
concomitant  of  the  general  one.     *     *     *     If,  however,  the 
general  defect  known  to  the  village  was  not  of  a  character 
to  make  the  walk  unsafe,  or  was  of  a  character  totally  unlike 
that  which  caused  the  injury,  so  that  the  existence  of  one  af- 
forded no  i)resumption  of  the  existence  of  the  other,  there  is 
no  sound  principle  which  requires  notice  of  one  to  constitute, 
as  matter  of  law,  notice  of  the  other."  ^^^     Notice  of  a  par- 
ticular defect  different  in  kind  and  in  no  way  related  to  the 
one  that  produced  the  injury,  and  not  contributing  thereto,  is 
insuflScient.^  ^     And  it  has  been  properly  held  that  notice  of 
the  general  slippery  condition  of  all  the  walks  in  the  munici- 
pality, due  to  snow  and  rain,  is  not  notice  of  the  unsafe  con- 
dition at  a  particular  point.^^ 

The  theory  of  this  general  rule  is  that  if  the  municipality 
has  notice,  actual  or  constructive,  of  a  defect  in  a  street, 
and  it  neglects  to  repair  it  within  a  reasonable  time,  the 
municipality  is  charged  with  notice  of  what  other  defects 
would  have  been  discovered  if  ordinary  care  had  been  exer- 
cised in  making  the  repairs,^^  although  there  is  some  author- 
ity to  the  contrary.^* 


entire  walk  is  in  a  dangerous  con- 
dition is  notice  of  absence  of  plank, 
where  cause  of  injury.  Grattan  v. 
Winiamston,  116  Mich.  462,  74  N.  W. 
668. 

Need  not  have  notice  of  defect  in 
the  very  board  in  the  walk  that 
caused  the  acident.  Huff  v.  Marshall, 
97  Mo.  App.  642,  71  S.  W.  477;  Platts- 
mouth  V.  Mitchell,  20  Neb.  228,  29 
N.   W.    593. 

Notice  of  condition  arising  from 
particular  rain  need  not  be  shown 
where  unsafety  resulted  from  all 
rains.  Milledge  v.  Kansas  City,  100 
Mo.  App.  490,  74  S.  W.  892. 

But  notice  of  bad  condition  of 
nearby  sidewalks  held  not  notice  of 
had  condition  of  cross-walk.  Dundas 
T.  Lansing,  75  Mich.  499,  42  N.  W. 
1011,  5  L.  R.  A.  143.  13  Am.  St.  Rep. 
457,  Justice  Morse  dissenting. 

20.  Shelby  v,  Clagett,  46  Ohio  St. 
549,  22  N.  E.  407,  5  L.  R.  A.  606. 

21.  Northdruft  v.  Lincoln,  66  Neb. 
430,   92   N.    W.    628,   96   N.   W.    163; 


Omaho  v.  Kochem,  74  Neb,  718,  105 
N.  W.  182. 

22.  Clark  v.  District  of  Columbia, 
3  Mackey  (D.  C),  79. 

Notice  of  a  loose  plank  in  a  side- 
walk, without  specifying  the  loca- 
tion, Is  not  notice.  Rogers  v.  Orion, 
116  Mich.  324,  74  N.  W.  463. 

23.  Constructive  notice,  from 
length  of  time,  of  the  existence  of  a 
dangerous  depression  caused  by  a 
sewer  caving  in,  Includes  notice  of 
defects  In  other  parts  of  the  sewer 
which  would  have  been  discovered 
if  ordinary  care  had  been  used  in 
repairing  the  original  break.  Dallas 
V.  McAllister  (Tex.  Civ.  App.),  39  S. 
W.   173. 

24.  "Knowledge  of  one  defect  is 
not  to  be  inferred  by  neglect  to  re- 
pair another."  Fuller  v.  Jackson,  82 
Mich.  480.  46  N.  W.  721,  where  it 
was  held  that  notice  of  a  hole  in  a 
sidewalk  was  not  notice  of  a  defect 
in  the  board  in  the  sidewalk. 


Municipal  Corporations. 


"If  there  are  apparent  and  obvious  defects  so  near  and 
closely  lelated  to  a  condition  which  is  apparently  safe,  but 
in  fact  defective,  that  an  investigation  of  the  former  would 
lead  to  a  knowledge  of  the  latter,  then  it  may  be  said  that 
the  city  should  take  notice  of  such  latter  defect.  Whether 
such  conditions  do  or  do  not  exist,  and  what  effect  they  would 
have  in  determining  that  knowledge  of  one  defect  would  nec- 
essarily lead  to  knowledge  of  another,  are  ordinarily  ques- 
tions of  fact  to  be  submitted  to  the  jury.'"' 

Under  the  Maine  statute  requiring  actual  notice,  the  notice 
must  be  of  the  identical  defect  which  caused  the  injury,  and 
notice  of  another  defect  or  of  the  existence  of  a  cause  likely 
to  produce  the  defect  is  insufficient." 

§  2817.     Rules  as  to  notice  applied  to  snow  and  ice. 

Where  the  cause  of  injury  is  snow  or  ice,  the  rule  that 
there  must  be  actual  or  constructive  notice  of  the  dangerous 
condition  applies  the  same  as  in  case  of  other  obstructions 
or  defects,^'  with  the  same  exception  that  no  notice  is  neces- 
sary wliere  the  accumulation  is  caused  by  acts  of  municipal 
officers.**  But  the  mere  fact  that  the  municipality  knows  of 
a  heavy  fall  of  snow,  or  a  freeze  after  a  thaw,  does  not  ordi- 
narily include  notice  of  particular  danger  at  any  jjoint.  In 
such  case  it  seems  there  must  be  actual  or  constructive  notice 
of  the  particular  defect  or  obstruction."*  However,  if  a  cause 
over  which  the  municipality  has  control,  and  likely  to  pro- 
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duce  injury,  is  known  to  the  municipality,  it  is  generally  held 
that  it  includes  notice  of  natural  and  probable  consequences 
thereof.'^ 

Some  statutes  and  charters  require  actual  notice  to  the  mu- 
nicipality of  dangerous  obstructions  or  defects  resulting  from 
snow  and  ice,*^  but  if  there  is  no  such  provision,  actual,  as 
distinguished  from  constructive,  notice  is  not  necessary;  and 
if  an  accumulation  of  snow  and  ice  on  sidewalkis  such  as  to 
constitute  a  dangerous  obstruction  is  allowed  to  remain  an 
unreasonable  length  of  time,  notice  is  imputed  to  the  munici- 
pality.'* If  an  ordinance  makes  it  the  duty  of  municipal  offi- 
cers to  remove  snow  that  has  remained  on  the  sidewalk  a 
certain  number  of  hours,  notice  cannot  be  imputed  until  after 
the  expiration  of  such  number  of  hours.^^ 

Where  not  regulated  bv  charter  or  statutes,  notice  has 
been  imputed  where  the  defective  condition  had  existed  a  week 
to  ten  days,*^  and  nine  days ;  ^^  but  the  time  has  been  held 
insufficient  where  only  five  days,®®  three  days,^^  a  day  or 
two ;  '*  afternoon  to  seven  o  'clock  at  night,®®  or  less  elapse.^^ 
Statutes  in  Wisconsin  preclude  liability  for  injuries  from 
snow  and  ice  unless  the  accumulation  has  existed  for  three 
weeks.** 

§  2818.     Question  of  fact. 

While  generally  the  jury  should  determine,  as  a  question 
of  fact,  whether  a  municipality  has  notice,  yet  where  the  facts 
are  undisputed,  and  but  one  reasonable  inference  can  be  drawn 
from  them,  the  question  is  one  for  the  court  to  decide."*- 


so.  Munice  v.  Hey,  164  Ind.  570. 
74  N.  E.  250  (notice  of  water  con- 
ductor throwing  water  on  sidewalk 
indndeB  notice  of  ice  which  would 
naturally  form  on  the  sidewalk  in 
freezing  weather). 

31.  9  2812,  ante. 

82.  Todd  V.  Troy,  61  N.  Y.  506. 

33.  McAllister  v.  Bridgeport,  72 
Gonn.  733,  46  Atl.  652. 

34.  Masters  v.  Troy,  3  N.  Y.  S. 
450,  50  Hun,  485. 

35.  Fbrtin  v.  Easthampton,  145 
Mass.  196,  13  N.  E.  599. 

36.  Corey  v.  Ann  Arbor,  134  Mich. 
376.  96  N.  W.  477. 

87.  Smith  v.  Brooklyn,  36  Hun 
<N.  Y.).  224. 

38.  Davis  V.  Kingston,  5  N.  Y.  S. 
506,  52  Hun,  615. 


39.  Springer  v.  Philadelphia  (Pa.), 
12  Atl.  490. 

40.  As  a  matter  of  law,  notice  of 
the  icy  condition  of  a  sidewalk  will 
not  be  imputed  to  a  municipality 
where  the  ice  was  due  to  a  freeze 
at  night  and  the  injury  occurred  be- 
fore eight  o'clock  the  next  morning. 
I^elpsio  V.  Gerdeman,  68  Ohio  St  1, 
67  N.  E.  87. 

41.  Byington  v.  Merrill,  112  Wis. 
211.  88  N.  W.  26. 

42.  Bell  V.  Henderson,  24  Ky.  L. 
Rep.  2434,  74  S.  \V.  206;  Hazelrigg 
V.  Frankfort,  89  Ky.  L.  Rep.  207,  92 
S.  W.  584;  Harrodsburg  v.  Sallee,  142 
Ky.  829,  135  S.  W.  405;  Boender  v. 
Harvey,  251  111.  228,  95  N.  E.  1084; 
Corbln  v.  Benton  (Ky.  1913),  152  S. 
W.  241. 
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9.      CONTRIBUTORY  NEGUaBNCE, 

§  2819.     Scope  of  subdivision. 

Lack  of  space,  the  fact  of  tlie  great  number  of  decisions 
supporting  rules  of  law  as  to  which  there  is  no  dispute  aw 
present,  and  the  existence  of  a  large  number  of  decisions 
where  the  only  question  was  whether  the  evidence  as  to  con- 
tributory negligence  was  sufficient  to  go  to  the  jury,  induces 
the  curtailing  of  this  subdivision  by  omitting  long  lists  ©■ 
decisions  supporting  well  settled  rules,  and  also  to  some  ex- 
tent fact  cases  which  would  be  of  very  little  value,  if  any,  as 
authorities,  because  limited  to  the  set  of  facts  iu  the  particu- 
lar case. 

§  2820.     Contributory  negligence  is  defense. 

Like  other  actions  based  on  negligence,  contributory  neg-- 
ligence  of  the  plaintiflf  is  a  defense  whether  tlie  right  to  sua 
is  based  on  common  law  or  statutory  provisions."  To  con- 
stitute contributory  negligence  there  must  be  a  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff,  and  a  proximate  con- 
nection between  that  and  the  injury .■**  The  contributory  neg-* 
ligence  is  a  defense  whether  it  occurred  before  or  after  the  be-  '■ 
ginning  of  the  series  of  events  resulting  in  the  injury .^^  How-  - 
ever,  the  right  of  one  injured  because  of  the  defective  condi-. 


43.  Dcbaven  y.  DanyUle  Gaslight 
Co.  (Ky.  1912),  160  S,  W.  322;  Owlngs 
V.  JoDes,  9  Aid.  lUS:  Fallon  v.  Boston, 
3  Allen  (MaBS.),  3t(;  Bcatty  v.  GH- 
;   Fa.   ■la.   B5   Am.   Uec.   514. 


port  V.  Llcht,  221  111.  35.  77  N. 
.S81. 

Shying  of  hone.  There  le  no  co 
tributory  neKllR^nce  In  case  ot 
horse     reasonably    saft    and 
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^^oii  of  a  street,  to  recover,  is  in  nowise  affected  by  the  fact 
yiat  his  own  conduct  contributed  to  the  injury,  uidess  some 
f^vlt  could  be  imputed  to  such  conduct.^'* 

This  question  of  what  is  contributory  negligence  is  affected, 
^  some  extent  at  least,  by  statute  in  some  states.  Thus,  in 
^outh  Carolina,  one  injured  cannot  recover  if  he  has  *4n  any 
Vay  brought  about  any  such  injury  or  damage  by  his  or  her 
negligent  act  or  negligently  cojitrihuted  to/'*'^  Under  this 
statute,  contributory  negligence  need  not  be  the  proximate 
cause  of  the  injury,  in  order  to  bar  a  recovery.**** 

§  2821.     Ordinary  care  is  test. 

The  degree  of  care  which  one  must  use  on  the  highways,  to 
preclude  the  defense  of  contributory  negligence,  is  ordinary 
or  reasonable  care."*^  Such  care  is  that  which  an  ordinarily 
intelligent  and  prudent  man  would  exercise  under  like  circum- 
stances,^" and  consequently  the  determination  of  the  question 


46.  Western  Union  Tel.  Co.  v. 
Ey&er,  2  Colo.  141;  Rome  v.  Dodd, 
58  Ga.  238;  Centerville  v.  Woods,  57 
Ind.  192;  Wyandotte  v.  White,  13 
Kan.  191,  195. 

47.  Code,  S.  C.  1902,  §  2023. 

48.  McFail  v.  Barnwell  County,  57 
a  C.  294.  35  S.  E.  562,  construing 
an  identical  provision  relating  to  lia- 
bility of  counties. 

49.  Alabama.  Lord  v.  Mobile,  113 
Ala.  360,  21  So.  366. 

Colorado.  Denver  v.  Monroe  (Colo. 
App.  1912),  121  Pac.  684. 

Kentucky.  Burnslde  v.  Smith 
(Ky.).  119  S.  W.  744;  Belleview  v. 
England    (Ky.).  118  S.  W.  994. 

Missouri.  Ryan  v.  Kansas  City, 
232  Mo.  471.  134  S.  W.  566,  985; 
Combs  V.  Kirksville,  134  Mo.  App. 
645.  114   S.   W.  1153. 

South  Carolina.  Corry  v.  Colum- 
bia. 88  S.  C.  553,  71  S.  E.  49. 

Virffinia.  Bedford  City  v.  Sitwell. 
110  Va.  296.  65  S.  E.  471. 

"The  same  standard  of  care  is  re- 
quired of  both  the  traveler  and  the 
municipality,  and  is  such  as  the 
surroundini?  circumstances  seem  to 
require,  and  not  such  as  men  usually 
exercise  in  their  daily  affairs." 
Rhjmer  v.  Menasha,  107  Wis.  201,  83 
N.  W.  303. 

"The  law  docs  not  require  the 
plaintiff  in  an  action  for  personal 
injuries  to  be  absolutely  free  from 
any  negligence  whatever  in  order  to 
recover,     for     such     a    requirement 


would  impose  upon  him  a  duty  of 
exercising  extraordinary  care  and 
prudence,  which  is  not  the  standard 
by  which  his  negligence  is  measured. 
All  the  law  requires  of  the  plaintifT 
in  such  cases  is  the  exercise  of  ordi- 
nary care  under  the  circumstances 
surrounding  him,  and  this  he  may  do 
although  he  may  be  guilty  of  some 
slight  negligence  in  the  broadest 
sense  of  that  term."  Cowie  v.  Seat- 
tle, 22  Wash.  659,  62  Pac.  121. 

"Due"  care  not  same  as  "ordinary" 
care.  San  Antonio  v.  Talerico  (Tex. 
Civ.  App.),  78  S.  W.  28. 

Degree  of  negligence.  So  far  as 
contributory  negligence  is  concerned, 
there  are  no  degrees  of  negligence, 
and  hence  it  is  error  to  instruct  that 
"slight  negligence"  will  not  bar  a 
recovery.  Valparaiso  v.  Schwerdt,  40 
Ind.  App.  608,  613,  82  N.  E.  923. 

Driver  of  a  fire  engine  is  subject 
to  the  same  rules  as  to  avoiding  dan- 
ger, as  other  individuals,  except  that 
he  is  entitled  to  the  right  of  way. 
Carswell  v.  Wilmington,  2  Marv. 
(Del.)  360,  43  Atl.  169,  and  see  § 
2823,   post. 

50.  Wood  V.  Bridgeport,  143  Pa. 
167.  22  Atl.  752:  Ft.  Worth  v.  John- 
son, 84  Tex.  137,  19  S.  W.  361. 

"This  charge  Instructed  the  jury 
in  effect  that  the  city  would  not  be 
liable  unless  a  person  of  ordinary 
prudence  and  diligence  would  rea- 
sonably believe  that  the  loose  plank 
would  trip  and  injure  a  traveler  ex- 
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all  depends  on  attending  circumstances."    "More  than  ordi- 
nary care"  need  not  be  used."* 

Generally,  it  is  lield  that  the  amount  of  care  to  be  used  by 
travelers  to  ascertain  tlie  existence  of  defects  is  not  as  great 
as  is  required  of  the  municipality  to  ascertain  the  same  de- 
fects.*^ 

§  2822.     Same — amount  of  care  distinguished  from  degree  of 


In  no  cage  is  a  traveler  required  to  exercise  a  ' '  higher  de- 
gree of  care"  than  in  other  cases,  since  ordinary,  «.  e.,  rea- 
sonable, care  is  always  the  test."  This  degree  of  care  never 
changes.  Statements  in  the  decisions  that  greater  care  is  re- 
quired under  certain  circumstances  than  under  others  simply 
mean  that  an  ordinarily  prudent  person,  under  such  circam- 
stances,  would  exercise  a  greater  amount  of  care,  and  in  no 
way  affect  the  rule  that  ordinary  or  reasonable  care  is  al- 
ways the  degree  of  care  required.    The  degree  of  care  re- 


«rciiilng  ordinary  care  in  passing 
over  the  same.  In  this  respect  the 
charge  was  too  restrictive.  The  teat 
ts  not  whether  such  a  person  would 
reaoonably  believe  the  loose  plaok 
would  produce  this  particular  In- 
Jury,  but  some  such  Injury  as  al- 
leged." Rockwall  V.  Heath  (Tez. 
Civ.  App.).  90  S.  W.  514. 

61.  Yeager  v.  Spirit  Lake,  115  la. 
683,   88    N.   W.    1095. 

"A  person  uaing  the  atreeto  of 


to  tell  the  Jury  tbBt,  while  a  trav- 
eler upon  the  highway  must  use  oritU- 
nary  care  and  diligence,  stlU  this 
duty  upon  him  might  not  in  all  ouws 
require  him  to  be  actively  alert  to 
flee  whether  the  city  had  left  the 
highway  in  a  dangeroua  condition, 
especially  where  the  danger  was  not 
patent;  but  tbe  duty  of  exercising 
this  same  degree  of  dlUgenee  might 
require  the  city  to  be  actively  alert 
to  discover  and  remedy  anch   a  de- 
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^^^red  of  persons  using  the  street  never  changes  while  the 
^>»i.ot4wi  of  care  required  may  depend  on  circumstances.*^' 

^    2823.     Same — amount   of   care   as   dependent   on   circum- 
stances. 

The  amount  of  care  which  a  traveler  must  use  to  avoid 
weing  guilty  of  contributory  negligence  depends  largely  on 
circumstances.    It  is  self-evident  that  more  care  is  necessary 
imder  certain  circumstances  than  under  other  circumstances, 
t.  e.,  that  an  ordinarily  prudent  man  would  be  more  careful 
at  one  time  than  another.*^®    For  instance,  an  ordinarily  pru- 
dent person  exercises  more  care  if  he  has  knowledge  of  a 
dangerous  defect  in  the  street  than  if  he  has  no  such  knowl- 
edge, and  hence  ordinary  care  in  such  cases  requires  more 
care  than  if    the  traveler  had    no  knowledge.*^^      Likewise, 
more  care  is  required  at  night  time  than  in  the  day ;  *®  on  a 
crosswalk  than  on  a  sidewalk;  ^^  on  an  icy  or  slippery  walk  or 
pavement  than  on  others ;  ®^  in  walking  on  the  driveway  as 
compared  with  the  sidewalk ;  ®^  etc.    So  a  greater  amount  of 
care  is  necessary  where  the  traveler  is  blind,  aged  so  as  to 
be  infirm,  crippled,  or  the  like.®^     So  it  has  been  held  that 
greater  care  is  necessary  where  the  sidewalk  is  a  temporary 
one  constructed  while  building  operations  are  going  on.®^    But 
it  has  been  held  that  the  fact  that  excavations  are  being  made 
in  a  street,  in  the  course  of  improving  it,  does  not  necessarily 
require  a  traveler  crossing  the  street  to  use  greater  care  than 
when  walking  on  the  sidewalk,  since  he  has  a  right  to  assume 
thiat  if  the  street  was  not  safe  for  travel  it  would  not  be 


65.  Schindler  v.  Scrotb,  146  Cal. 
433,  80  Pac.  624;  Hanlon  v.  Keokuk, 
7  la.  488,  74  Am.  Dec.  276;  Keith  v. 
Worcester  St  B.  V.  St  R.  Co.,  196 
Mass.  478,  82  N.  E.  680. 

56.  "The  driver  of  a  loaded  wagon 
going  down  grade  upon  a  sleety 
imvement,  and  with  brakes  coated 
with  Ice,  should  proceed  at  a  more 
moderate  speed  and  with  more  cau- 
tion than  would  be  required  under 
ordinary  circumstances."  Colbourn 
V.  Wilmington,  4  Penn.  (Del.)  443,  56 
AtL  605. 

57.  S   2826,  post. 

58.  S   2829,   post. 

The  absence  of  lights  may  be  im- 
portant on  the  question  of  contribu- 
tory negligence.  Herndon  v.  Salt 
Lake  City.  34  Utah,  65,  95  Pac.  646. 

59.  Richmond  v.  Schonberger,  111 
Va.  168,  68  S.  E.  284. 

Contra,    No  greater  care  need  be 


used  by  a  pedestrian  on  a  crosswalk 
than  upon  any  other  walk.  Cochran 
V.  Springfield,  139  Mo.  App.  673,  124 
S.  W.  53. 

60.  If  ice  is  on  a  sidewalk,  a 
greater  amount  of  care  must  be  ex- 
ercised by  pedestrians  to  avoid  fall- 
ing down  (Denver  v.  Hubbard,  29 
Colo.  529,  69  Pac.  508),  but  ordinary 
care  is  still  the  test,  i.  e.,  the  action 
of  an  ordinarily  prudent  person  un- 
der like  circumstances. 

Greater  care  should  be  exercised 
when  walks  are  wet  and  slippery, 
especially  at  intersections  between 
sidewalks  and  crosswalks.  Gilllland 
V.  Omaha,  89  Neb.  668,  131  N.  W. 
1055. 

61.  §   2831,   post. 

02.     §§  2833-2835,  post. 
63.     Purcell  v.  Riebe,  227  Pa.  503, 
76   Atl.   212. 
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open."*  So  where,  on  account  of  the  sidewalk  being  out  of 
repair,  much  of  the  travel  passed  over  that  portion  of  the 
street  between  the  driveway  and  the  sidewalk,  no  greater 
care  is  required  while  passing  over  such  space  in  the  busi- 
ness portion  of  the  municipality.*'  And  no  greater  care  is  re- 
quired in  passing  over  a  sidewalk  than  in  passing  along  it." 
A  fireman  is  not  held  to  that  amount  of  care  and  caation 
in  driving  along  a  public  street  required  of  a  common  trav- 
eler proceeding  at  an  ordinary  gait."' 

§  2824. ,  Right  to  assume  that  street  is  safe. 

One  using  a  street,  who  has  no  knowled^re  of  its  defective 
condition,  has  the  right  to  assume  that  it  is  in  a  reasonably 
safe  condition,"*  and  need  not  constantly  keep  his  eyes  on  the 


8*.  Turner  v.  Newburgh,  109  N, 
Y.  301,  307.  16  N.  B.  344,  4  Am.  St. 
Rep.  463. 

6E.  South  Omaha  v.  Meyers,  3 
Neb.  (unof.)   669,  92  N.  W.  743. 

66.  "The  court  dUtlnguisheB  be- 
tween the  use  of  eldewalks  for  'ordi- 
nary pedestrian  Ism'  and  Its  use  for 
other  purpoeefl.  and  instructs  the 
Jury  that  In  the  latter  case— to  avoid 
the  Imputation  at  contributory  negli- 
gence— 'a  higher  degree  of  rare'  is 
required  than  In  the  former.  But 
we  do  not  think  this  distinction  can 
be  maintained.  The  use  of  a  side- 
walk by  the  owner  of  a  lot  for  pur- 
poses   of    communication    with    the 


rutea  or  not  The  condlUon  of  the 
street  would  largely  determine  the 
course  to  be  taken,  and  what  part 
ot  the  street  to  be  avoided,  whatever 
the  rule  might  be.  To  drive  a  hook 
and  ladder  wagon  In  the  middle  of 
those  streets  upon  which  cable-car 
tracks  are  In  use,  with  rough  stone 
blocks  between  the  rails,  wouM  be 
exceedingly  dangerous  to  the  driver 
and  vehicle,  and  render  collision  with 
street  oars  probable.  The  fact  of 
the  existence  of  a  rule  as  claimed, 
which  McDonald  violated,  would  not 
demand  of  blm  greater  care.  The 
condition  ot  the  street,  as  It  ap- 
peared to  him,  should  determine  his 
KdiirKe  In  driving,  wbellier  thci-e  was 
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ound  to  discover  defects.®®     Thus,  if  a  street  is  being  im- 
f^^oved,  but  it  is  not  closed,  a  traveler  may  assume  that  it 
sufficiently  lighted  or  guarded  to  be  reasonably  safe."^^  This 
applies  equally    well  where    one  is  on    the  streets  at 
niffhtJ^     But  where  one  has  notice  of  the  defective  condi- 
tion of  the  street  or  sidewalk,  and  especially  where  he  is  using 
tHetn  not  in  the  manner  in  which  they  are  ordinarily  used  or 
intended  to  he  used,  he  cannot,  of  course,  assume  that  they 
are   in  an  ordinarily  good  condition  and  act  upon  that  as- 
sumption.   In  such  a  case  he  must  exercise  care  and  prudence 
in  proportion  to  the  danger  from  the  known  defect  and  the 
different  use  to  which  he  is  putting  the  street  or  sidewalkJ^ 
Furthermore,  although  the  defect  or  obstruction  is  obvious 
and  could  not  help  but  be  seen  if  the  traveler  was  looking 
where  he  was  going,  yet  if  his  attention  is  momentarily  di- 
verted, it  is  generally  held  that  there  is  no  contributory  negli- 
gence.''^ 

§  2825.     Duty  to  observe  patent  defects. 

One  traveling  along  a  street  may  presume  that  it  is  safe.''^* 
Therefore,  it  would  be  wholly  unreasonable  to  compel  him  to 
keep  his  eyes  underfoot  or  looking  ahead,  to  avoid  injury.  A 
traveler  need  not  keep  his  eyes  fastened  on  the  ground,*^ *^  nor 
look  far  ahead  for  defects  or  obstructions.''^®     nor  make  an 


Oregon,  Webb  v.  Heintz,  52  Ore. 
444,  97  Pac.  753. 

Utah,  BiUs  v.  Salt  Lake  City,  37 
UUh  507,  109  Pac.  745. 

Virginia,  Portsmouth  v.  House- 
man, 109  Va.  554.  65  S.  E.  11. 

Washington.  Lindquist  v.  Seattle, 
67  Wash.  230,  121  Pac.  449;  Ham- 
mock v.  Tacoma,  44  Wash.  623,  87 
Pac   924. 

69.  §  2825,  post. 

70.  Knight  v.  Kansas  City,  138 
Mo.  App.  153,  119  S.  W.  990. 

71.  §  2829,  post. 

72.  Bedford  City  v.  Sitwell,  110 
Va.  296,  65  S.  E.  471. 

73.  §  2827,  post. 

74.  §   2824,  ante. 

75.  Colorado.  Denver  v.  Maurer, 
47  Colo.  209,  106  Pac.  875. 

Illinois.  Upper  Alton  v.  Green, 
112  ni.  App.  439:  Centralia  v.  Baker, 
36  ni.  App.  46. 

Kansas.  Topeka  Water  Co.  v. 
Whitlngr.  58  Kan.  639,  50  Pac.  877, 
39  I>.  R.  A.  90. 

Michigan.  Baker  v.  Kalamazoo, 
146  Mich.  257,  109  N.  W.  427. 


Pennsylvania.  Pagnacco  v.  Faber, 
221  Pa.  326,  70  Atl.  754. 

West  Virginia.  Osborne  v.  Pulaski 
L.  &  W.  Co.,  95  Va.  16,  27  S.  B. 
812. 

Need  not  constantly  watch  for 
holes  in  the  walk  or  obstructions 
thereon.  Bentley  v.  Rothschild 
Bros.  Hat  Co.,  144  Mo.  App.  612, 
129  S.  W.  249. 

The  fact  that  the  injured  person 
was  not  looking  at  the  sidewalk 
at  the  time  when  injured  does  not 
preclude  a  recovery.  Nokomis  ▼. 
Salter,  61  111.  App.  150. 

But  while  pedestrians  on  a  side- 
walk need  not  keep  their  eyes  on 
the  pavement  yet  if  they  walk  a 
considerable  distance  without  look- 
ing in  front,  which  results  in  a 
fall  into  a  ditch,  no  recovery  can 
be  had.  Osborne  v.  Pulaski  Lw  & 
W.  Co.,  95  Va.  16,  27  S.  E.  812. 

76.  Thompson  v.  BridgewateV,  7 
Pick.      (Mass.)    188. 

Need  not  look  far  ahead.  Dis- 
trict of  Columbia  v.  Haller,  4  App. 
(D.  C.)  405. 
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active  search  for  defects,'^  nor  look  for  danger  at  every 
step.'*  At  the  same  time,  defects  may  be  so  obvious  that  a 
traveler  must  see  tliem  if  he  is  paying  any  attention  to  where 
he  is  going,  and  in  such  a  case  the  failure  to  observe  the  de- 
fect is  generally  held  to  be  contributory  negligence,  on  the 
theory  that  it  is  not  the  act  of  an  ordinarily  prudent  person ;  '■ 
and  Pennsylvania  applies  this  rule  with  greater  strictneas, 
it  would  seem,  tlian  other  states.** 


One  traveling  on  horeehack  and 
leading  several  mules  attached  to 
a  halter,  need  not  look  forward  aad 
ahead  ol  him  all  the  time.  Mont- 
gomeiT  V.  Bradley  ft  Edwards,  159 
Ala.  230,  18  So.  809. 

77.  Lord  V.  Mobile,  113  Ala.  360, 
ai  So.  366. 

Travelers  need  not  critically  In- 
spect sidewalks  before  using  them. 
Robertson  v.  Waukon,  13S  la.  25, 
115  N.  W.  482. 

Driver  of  fire  wagon,  on  gotog  to 
a  fltre,  need  nut  Inspect  streets,  but 
may  assume  that  they  are  safe. 
Valparaiso  v.  Chester  (Ind.  1911). 
96  N.  E.  765. 

78.  Cummlngs  v.  New  Rochelle, 
66  N.  T.  S.  701,  88  App.  Dlv.  583. 

79.  HolUday  v.  Athena.  10  Ga. 
App.  709,  li  S.  E,  67;  Bender  v. 
Minden,  124  la.  685.  100  N.  W.  352; 
Tahn  v.  Otiumwa.  60  la.  429,  433, 
IB  N.  W.  257;WoodBOn  v.  Metro- 
politan St.  R.  Co..  224  Mo.  685.  12:1 
8.  W.  820.  30  L.  R.  A.  (N.  S.)  031, 
20  Am.  ft  EnK.  Ann.  Caa.  1039;  Jack- 


tory  negligence.  Hysell  v.  Centnt 
City,  68  W.  Va.  769,  70  S.  B.  767. 

SO.  Mcllhenny  v.  Philadelphia, 
214  Pa.  44,  63  Atl.  S6S;  Becker  v. 
Philadelphia,  212  Pa.  379,  61  Ati 
942;  Benton  v.  Philadelphia,  198  Pa. 
396,  48  Atl.  267;  Shallcroas  v.  Phil- 
adelphia, 187  Pa.  143,  40  Atl.  818; 
Stackbouse  v.  Vendig,  166  Pa.  ESS. 
31  Atl.  349;  Robb  v.  ConneUiTlUe, 
137  Pa.  42,  20  Atl.  564. 

■'Irregularities  In  grade,  uneven- 
ness  In  surface,  sharp  depresalons 
at  crossings,  accidental  displace- 
ment of  brick  or  stone,  and  many 
other  things  which  may  or  may  not 
be  defects,  but  yet  sufSclent  In 
themselves  to  cause  accident  to  the 
unwary,  are  so  common  and  usual 
that  It  !s  the  duty  of  the  pedes- 
trian to  be  observant  of  such  fact, 
and  not  to  walk  blindly.  If  tlirough 
no  fault  of  his  he  Is  prevented  from 
seeing  the  defect,  obstruction,  or 
whatever  it  may  be,  which  It  waa 
the  duty  of  the  municipality  to  have 
correctpd,  and  Injury  results  to  him. 


^  2825        Duty  op  Tkaveleb  to  Obsbbvb  Defects. 


5745 


The  prevailing  rule  is  well  stated  by  Justice  Lamm  of  the 
Supreme  Court  of  Missouri  in  a  separate  concurring  opinion 
in  &  recent  decision,  as  follows:  ** While  a  footman  may  pre- 
sume a  city  has  done  its  duty  in  keeping  its  sidewalks  in  a  rea- 
sonably safe  condition  for  travel  hj  pedestrians,  by  night  as 
^well  as  by  day,  yet  that  presumption  runs  with  a  condition. 
It  g-oes  hand  in  hand  with  another  vital  proposition,  viz., 
that  a  footman  must  use  ordinary,  that  is,  due  care  to  avoid 
injuring  himself.  Such  care  is  the  care  of  an  ordinary  per- 
son under  like  circumstances.  Such  care  is  broad  enough  to 
create  the  duty  to  look  and  see  where  one  is  going  as  well  as 
the  duty  to  avoid  danger  when  actually  discovered.  That 
does  not  mean  a  pedestrian  is  an  inspector  of  sidewalks  or 
cannot  take  a  step  without  looking  down  to  see  that  his  feet 
do  not  carry  him  into  a  pit,  nor  does  it  mean  that  an  ordinary 
prudent  person  might  not  be  deceived  into  taking  an  excava- 
tion full  of  water  as  part  of  the  sidewalk  at  night  in  the  glim- 
mer of  electric  lights  or  during  a  storm.  He  need  not  be 
watching  at  every  footfall  for  defects,  but  he  should  act  like 
^  pimdent  person,  who  makes  reasonable  use  of  his  eyes  while 
walking.  He  cannot  shut  his  eyes,  or  blindfold  himself,  or 
w-alk  backward,  or  not  look  about  him  at  all,  or,  under  the  as- 
sumption no  defects  exist,  walk  heedlessly  into  obvious 
ones.'^** 

On  the  other  hand,  it  is  difficult  to  reconcile  with  this  rule 
some  of  the  decisions  holding  that  in  the  particular  case 
there  was  no  contributory  negligence  as  matter  of  law  where 
a  traveler  failed  to  notice  a  defect  which  could  easily  be  seen 
if  he  had  looked ;  ^^  and  it  has  been  held  that  while  a  traveler 

Imo^wn  to  the  traveler,  and  where 
the  view  is  unobstructed,  is  contri- 
butory    negUgence.        Kennedy      v. 

Philadelphia,    220    Pa.    273.    69    Atl. 
748. 

81.      Ryan  v.  Kansas  City,  232  Mo. 
471.    487.  134  S.  W.  653. 

'f*  MItsouri,  the  supremie  court 
now  bolds  that  one  using  the  streets 
™^8t  use  ordinary  care  to  discover 
<^efect8  in  a  sidewalk.  Ryan  v.  Kan- 
U'  City,  232  Mo.  471.  131  S.  W. 
Z^  *  ^86.  overruling,  so  far  as  to  the 
rJJti^Bry,  Heberling  v.  Warrensburg, 
"^"^  Mo.  604.  103  S.  W.  36. 
lOK^  Machacek  v.  Hall.  131  la.  412. 
12a  t^- W.  690;  Kaiser  v.Hahn  Bros., 

!Jwf  a.  661.  102  N.  W.  504. 

aiQ^*^*^  mere   fact   tbat   one   walking 

gj^^^    a    sidewalk    in    the    daytime 

tjj^    '^    Jnto    an    artificial    opening    in 

'^alk  does  not  necessarily  show 

^   McQ.  2« 


contributory  negligence.  Chicago  v. 
Babcock.  143  111.  358.  32  N.  E.  271. 

Attempting  to  drive  a  bus  on  a 
bridge  too  low  to  permit  it  to  enter 
has  been  beld  not  necessarily  con- 
tributory negligence.  Talbot  v. 
Taunton.  140  Mass.  552.  5  N.  E.  616. 

Failure  of  driver  to  discover 
sticks  on  side  of  street  until  horse 
stepped  on  them  held  not,  as  matter 
of  law.  contributory  negligence. 
Saylor  v.  Montesano,  11  Wash.  328, 
333,  39  Pac.   653. 

Driver  need  not  be  on  lookout  for 
holes  in  street.  Houston  v. 
Isaacks,  68  Tex.  116,  3  S.  W.  693. 

"Mere  abstraction  or  lack  of  at- 
tention to  the  condition  of  a  side- 
walk by  a  pedestrian  passing  over 
it"  is  not  contributory  negligence. 
Perkins  v.  Sunset  Tel.  &  Tel.  Co.. 
155  Cal.  712,  103  Pac.  190. 
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must  use  his  senses,  and  the  care  and  caution  common 
sons  of  ordinary  prudence,  in  passing  over  a  walk,  b 
bound  at  his  peril  to  discover  every  defect,  even  tb 
may  be  an  open  one,**  In  brief,  a  person  is  not,  as  a 
of  law,  guilty  of  contributory  negligence,  under  all 
stances,  in  failing  to  discover  even  an  open  defect** 

Furthermore,  it  is  generally  held  that  the  failure  to 
an  obvious  defect  is  not  contributory  negligence  as  a 
of  law,  where  due  to  the  attention  of  the  traveler  be 
mentariiy  diverted,^  as  where  one  runs  out  of  a  t 
catch  a  street  ear,"  although  the  contrary  is  held  in  I 
vania."  It  may  be  suggested,  however,  that  a  die 
should  be  drawn  between  defects  in  a  sidewalk,^  anc 
obstructions  thereon  or  artificial  openings  therein;  s 
while  a  traveler  may  assume  that  there  are  no  defe 


atop,  look  and  listen.  The  rule 
requiring  one  to  stop,  look  and  lis- 
ten before  crossing  a  railroad  track 
does  not  apply  tn  case  of  excava- 
tlona.  Karrer  v.  Detroit,  142  Micb. 
331,  lOS  N.  W.  84. 

Falling  Into  open  coal  hole.  Not 
contributory  negligence.  Jennings 
V.  Van  Schaich.  108  N.  Y.  680,  15  N. 
E.  424,  2  Am.  St  Rep.  469;  Pecor 
V.  Oconto.  1B5  Wis.  335,  104  N.  W. 
8S. 

83.  Barnes  v.  Marcus.  96  la.  6T5, 
681.  65  N.  W.  984. 

S4.  Valparaiso  t.  Sebwerdt,  40 
Ind.  App.  G08.  82  N.  E.  923. 

PIre  driver.     "Wbile  the  duty  of 


looking   and    talking   to    p 
opposite   direction). 

The  fact  that  one's  atl 
momentarily  attracted  tn 
direction  does  not  abow 
tory  negligence  per  »e. 
Damall  Coal  Co.,  v.  Rogen 
254.   138   S.   W.   4GG. 

"Even  if  plaintiff  had 
i;]anced  aside,  bis  attentli 
been  attracted  to  the  foui 
defendant's  buUdlnK.  or 
other  object.  It  would  not  fi 
he  was  guilty  of  neglige 
legal  conclusion.  A  foot 
on  a  sidewalk  In  a  city  i 
reliance    on    the    ae 


^ 
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sidewalk,  his  knowledge  of  every  day  affairs  compels  him  to 
take  notice  and  observe  caution  to  avoid  stumbling  over  tem- 
porary and  lawful  obstructions  on  the  walk,  such  as  those 
used  in  delivering  and  sending  out  goods,  etc.,  and  to  avoid 
falling  in  areaways,  coal  holes,  trap  door  openings,  and  the 
like.** 

It  has  been  held  that  if  one  proceeds  on  a  street,  carrying 
bundles,  so  that  he  cannot  see  ahead,  it  is  contributory  negli- 
gence.®®   But  it  is  not  necessarily  negligence  to  run  into  a 
barrier  which  is  not  plainly  discernible,*^  and  it  has  been  held 
^€>±  necessarily  negligence  to  walk  into  open  trap  doors  or  the 


8    2826.    Effect  of  knowledge  of  defects  or  dangers. 

It  is  now  settled  beyond  dispute  that  mere  knowledge  of  a 
5^f  ect  in  a  street,  at  the  time  of  or  before  using  a  street,  is 
per  se  contributory  negligence.^^     The  injured  party  is 


b^ 


"Streets   and    sidewalks   may 
^        temporarily  obstructed,  and   the 
^''^^eler  must  be  on  the  lookout  for 
?^^li  obstructions.     In   this   respect 
^J^    case    differs    from    one    where 
^^^re  is  a  defect  in  the  sidewalk  it- 
y2|]^^.     For  this  a  traveler  need   not 
2?    on  the  lookout;   for  he  may  as- 
J'Mne  that  no  defects  exist     But  as 
^p   proper   obstructions    the   rule   is 
'liferent.     If  this  were  not  so,  one 
^liight  blindly  walk  into  an  obstruc- 
'Uon,   and    say   that     he     was     not 
bilged  to  look  out  for  it,  and  there- 
fore  was    not   negligent"     Ryan   v. 
Foster,  137  la.  737,  115  N.  W.  595. 

'Those  walking  in  the  city  are 
boond  to  take  notice  of  the  exist- 
ence of  such  constructions  as  the 
necessities  of  commerce  and  the 
conyenient  occupation  of  residences 
render  common,  and  if  injured  by 
them  must  blame  themselves." 
Bnesching  v.  St.  Louis  Gas  Light 
Co.,  6  Mo.  App.  85,  93. 

89.  Carrying  couch  on  head  so 
as  to  obstruct  view  ahead  is  contri- 
butory negligence.  Lautenbacher  v. 
Philadelphia,  217  Pa.  318,  66  Atl. 
549. 

90.  Not  negligence  per  se  to  run 
into  a  wire  stretched  across  side- 
walk. Winslow  V.  Glendale  L.  &  P. 
Co.,  12  Cai.  App.  530,  107  Pac.  1020. 

91.  It  has  been  held  that  where 
a  pedestrian  walked  into  an  open 
and  unguarded  hatchway  at  night, 
which  he  could  have  seen  if  he  had 
looked,  be  is  not  guilty  of  contribu- 


tory negligence  per  se,  since  while 
he  knew  of  the  hatchway  he  had  a 
right  to  presume  that  it  would  be 
guarded  when  open.  Murphy  v. 
Herold  Co..  137  Wise.  609,  119  N.  W. 
294. 

92.  IUinoiB»  Streator  v.  Chrisman, 
182  111.  215.  54  N.  E.  997. 

Indiana.  Huntington  v.  Folk.  154 
Ind.  91,  54  N.  E.  759. 

Iowa.  Rea  v.  Sioux  City,  127  la. 
615,  103  N.  W.  949. 

Kansas.  McCoy  v.  Wichita,  86 
Kan.  943,  122  Pac.  894. 

Kentucky,  Maysville  v.  Guilfoyle. 
110  Ky.  670,  62  S.  W.  493. 

Louisiana.  Robertson  v.  Jennings. 
128  La.  795,    55  So.  375. 

Maryland.  Baltimore  v.  Holmes. 
39  Md.  243. 

Massachusetts.  St.  Germain  v. 
Fall  River,  177  Mass.  550,  59  N.  E. 
447. 

Michigan.  Belyea  v.  Port  Huron. 
136  Mich.  504,  99  N.  W.  740. 

Minnesota.  Maki  v.  Cloquet,  116 
Minn.  17,  133  N.  W.  80. 

Missouri.  Chilton  v.  St.  Joseph, 
143  Mo.  192,  44  S.  W.  766. 

New  York.  Ott  v.  Buffalo,  131  N. 
Y.  594,  30  N.  E.  67. 

Pennsylvania.  March  v.  Phoenix- 
viUe,  221  Pa.  64,  70  AU.  274. 

Washington.  Cowie  v.  Seattle,  22 
Wash.  659,  62  Pac.  121. 

Knowledge  of  defect  not  contribu- 
tory negligence.  "When  analyzed, 
the  proposition  comes  to  this,  that 
no  person  can  as  a  matter  of  law, 
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not  negligent  unless  he  knew  both  of  tbe  defect  and  also  ^^ 
the  danger,"*  since  tltore  must  be  knowledge  plus  want  of 

ordinary  care  to  constitute  contributory  negligence.**  "^W^o 
illustrate,  if  a  pedestrian,  although  he  knows  of  a  defect!^  "^e 
condition  in  a  sidewalk,  has  passed  over  it  many  times  ^fin 
safety,  and  believes  he  can  do  so  again,  he  is  not  guilty  cz  a>f 
negligence  per  se,  since  in  such  case  there  cannot  be  said,  g=33 
a  matter  of  law,  to  be  a  want  of  ordinary  care.*"    So  it  is  nC-3t 


without  asBumlns  all  the  risk,  use 
tlie  streets  of  a  muntctpallty  where 
he  knows  of  a  defect  therela,  even 
although  It  be  that  In  the  exercise  of 
a  sound  Judgmenl  it  might  be  deem- 
ed that,  with  ordinary  care  and  pru- 
dence, the  street  could  be  uaed  with 
safety.  The  reault  of  admitting  the 
doctrine  would  be  to  hold  that  all 
persons  In  making  use  of  the  public 
streets  sBSume  all  risks  possibly  to 
arise  from  every  known  detect  or 
danger.  •  •  »  Indeed,  the  propo' 
sltlon  would  Imply  that  every  one 
who  UHed  the  public  streets  with  the 
knowledge  of  a  defect  existing  there- 
in would  be  euUty,  If  an  Injury  was 
by  them  suffered  hs  a  result  of  such 
defect,  of  contributory  negligence 
without  the  existence  of  any  neglect 
whatever;  tor  this  would  neces- 
sarily result  from  saying  that  one 
who  had  maile  a  careful  uae  of  the 
aireetB  wae  yet  guilty  of  neglect  In 
doing  BO.  •  •  •  Reduced  to  Ite 
last  analysis,  the  principle  contend- 


Pledmont.  16G  Mo.  App.  1.  148  S. 
119. 

93.  HunUngton  v.  Folk,  IE4  Inc3 
91.  E4  N.  E.  759;  Cook  v.  Hedricbl 
136  Ib.  23,  112  N.  W.  157. 

Knowledge  of  danger  couplad  wtt  . 
knowledge  of  defect.  "It  Is  well  ser 
tied  that  the  mere  knowledge  of  th  - 
general  uniafe  condition  of  an  nr^ 
barricaded  detective  etreet  or  wair 
is  not  in  Itself  sufficient  to  establlar. 
contributory  negligence  on  1 
of  one  who  has  the  right  to  uae  ancl' 
street  or  sidewalk.  So  long  as  th  . 
streets  remain  unbarrlcaded  Bn> 
open  to  public  travel,  there  Is  an  inrz 
piled  invitation  for  their  use,  and  £ 
person  using  them  under  such  condf 
tlons  is  not  guilty  of  contributor!  ■ 
negligence,  unlew  he  ho>  fcnoirledv -* 
of  the  iangert  incident  to  the  prope-: 
use  thereof."  Scurlork  v.  Boon^ 
142  la.  S84,  121  N.  W.  3S9, 

Knowledge  of  a  trench  being  dnp 
In  a  etreet.  and  progressing  in  th*- 
direction    of   street    railway    tracks 
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sarily  contributory  negligence  to  use  an  icy  sidewalk.^* 
ler  words,  it  is  not  the  knowledge  of  a  defect  on  the  part 

>  person  injured  that  precludes  his  recovery  but  his  want 

>  care  a  prudent  man  would  exercise  in  view  of  the  dan- 

However,  one  who  knows  of  defects  or  obstructions  in 
et  must  use  reasonable  care  to  avoid  them,  and  that  care 
increase  in  proportion  to  his  knowledge  of  the  risk.** 
where  one  knows  a  street  is  closed  to  traffic  and  there 
arriers  indicating  danger,  his  walking  thereon  at  night 
;ligent  where  not  exercising  any  particular  care ;  ••  and 
edge  is  always  an  important  circumstance  to  be  con- 
kI  in  determining  whether,  under  the  circumstances  of 
•articular  case,  the  party  injured  exercised  ordinary 
And  if  the  known  danger  is  of  such  a  nature  as  to 


aolbert  V.  Philadelphia,  221 
5,  70  AU.  746;  Hynes  v. 
,  194  Mass.  435,  80  N.  E.  503. 
not  necessarily  negligence  to 
;  to  pass  over  even  a  notice- 
ccumulation  of  ice  on  the 
nts;  that  may  depend  on  the 
d  shape  of  the  accumulation. 
Piousness  and  magnitude  of 
iger,  the  means  at  hand  of 
^  it,  and  other  circum- 
."  Brown  v.  White,  206  Pa. 
Atl.  848;  Green  v.  Hollidays- 
S6  Pa.  430,  84  Atl.  785. 

ther    the    plaintiff    exercised 

care    in    passing    along    the 

k»  and  whether  she  fell  from 

nt  of  care  on  her  part,  were 

Jury.     It   has    been   argued 

she  approached   the  bridge 

r  ice  on  the  pavement,  both 

outside  the  tunnel,  and  that 

e  it  was  negligent  for  her  to 

to  pass  through  the  tunnel. 

Dsition,   however,     is    wholly 

lie.    There  was  nothing  there 

mish  her  that   by    the    exer- 

care  she  could  not  pass  with 

hrough  the  tunnel.     She  had 

on  a  previous  occasion  when 

le  or   similar   conditions   ex- 

The  danger   was   not   imme- 

r    imminent     The     sidewalk 

[Tonstant  use  by  the  people  of 

inity.     Of  course,  other  per- 

d  fallen  on  the  ice  there,  but 

hers  had  passed  over  it  with 

In  fact,  just  as  the  plaintifT 

tering    the    tunnel,    another 

came   out  of  it,   and   passed 

lere  were  spots  or  places  in 

ement   where   there  was   no 


ice,  which  the  plaintifT  attempted  to 
use  to  avoid  the  ice.  Under  the  cir- 
cumstances, therefore,  it  was  not 
negligence,  to  be  declared  by  the 
court,  for  the  plaintiff  to  use  the 
sidewalk."  Holbert  v.  Philadelphia, 
221  Pa.  266,  70  Atl.  746. 

97.  Nicholson  v.  South  Omaha, 
77  Neb.  710,  110  N.  W.  558. 

98.  Wheat  v.  St.  Louis,  179  Mo. 
572,  78  S.  W.  790,  64  L.  R.  A.  292; 
Knight  y.  Kansas  City,  138  Mo.  App. 
153,  119  S.  W.  990. 

The  care  which  a  traveler  is  bound 
to  exercise  must  be  proportioned  to 
the  visible  dangers  and  "to  whatever 
notice  or  warning  was  given  to  him 
by  barriers,  signs  or  otherwise." 
Stoliker  v.  Boston,  204  Mass.  522,  534, 
90  N.  E.  927. 

99.  Steinbrenner  v.  M.  W.  Forney 
Co.,  127  N.  Y.  S.  620,  143  App.  Div. 
73. 

If  barriers  are  sufficient,  one  who 
nevertheless  uses  the  street  assumes 
the  risk.  Stainback  v.  Meridian,  79 
Miss.  447,  30  So.  607. 

If  one  walking  on  a  sidewalk 
knows  of  transverse  openings  sev- 
eral inches  wide  therein,  but  pro- 
ceeds at  night  at  his  ordinary  gait, 
and  without  taking  hold  of  a  hand- 
rail at  the  side  of  the  walk,  he  can 
not  recover.  Diamond  v.  Kansas  City, 

120  Mo.  App.  185,  96  S.  W.  492. 

If  a  traveler  has  knowledge  that  a 
sidewalk  is  torn  up  or  littered,  he 
must  "pick  his  steps."  McHaugh  v. 
Inter-State  Pav.  Co.,  106  N.  Y.  S.  165, 

121  App.   Div.   517. 

1.    Elkhart  v.  Witman,  122  Ind. 
538,   23   N.   B.   796;    West  Kentucky 
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threaten  a  traveler  with  injury,  if  he  attempts  to  use  th^c^e 
way,  especially  at  niglit,  despite  the  care  he  might  exercis^m  *e, 
his  use  of  such  way  is  eontributoiy  negligence  per  se.' 

Furthermore,  defects  previously  noticed  may  be  presumec^^-^i 
to  have  been  repaired,  after  the  lapse  of  a  reasonable  tim^-^B 
to  make  the  repairs.^ 

§  2827.     Same — forgetfulness. 

A  mere  failure  to  remember  a  known  defect  in  a  way,  oe^  r 
temporary  forgetfulness,  does  not  necessarily  constitute  con — -■- 
tributory  negligence,  if  it  results  in  injury,*  but  it  is  a  matterr^cr 
to  be  considered  by  the  jury."    So  knowledge  of  a  defect  in  a^^B 


Tel.  Co.  V.  Fbarla,  25  Ky.  L.  Eep. 
1838,  78  S.  W.  917;  Hodge  v.  St. 
Louis.  146  Mich.  173,  109  N.   W.  252. 

So  If  a  street  Is  plainly  In  bad  con- 
dttton,  and  one  watka  etralgbt  ahead 
without  looking  where  he  Is  going, 
be  can  not  recover.  Suchovaleky  v. 
New  York,  130  N.  Y.  S.  112. 

If  timely  warning  !s  given  just 
before  the  accident,  no  recovery  can 
be  bad.  Stidhain  v.  Delaware  City. 
6  Penn.   (Del.)   359,  67  Atl.  176. 

Swing  bridge.  A  foot  paeaenger 
who  enters  on  the  ai)pro&(?b  of  a 
swing  bridge  which  he  knows  to  be 
without  guards  and  also  knows  may 
be  open  Is  bound  to  took  and  listen 
before  attempting  to  step  In  the  draw, 
and  Is  guilty  of  contributory  negli- 
gence If  he  does  not  do  so,  and  tor 
that  re^ROfi  Htpps  into  \hp  open  dra' 


Misiiiiippi.    Natcbes  v.  Lewis,  90  «-W 
Miss.  310,  43  So.  471. 

A'ew  York.    Delaney  v.  Mt.  Vernon,  _^  A 
8S  N.  T.  S.  799,  89  App.  Div.  209. 

Tennetaee.     Knoxvtlle  v.  Cox,  IDS  ^51 
Tenn.  368,  E3  S.  W.  734. 

Utah.     Bowman  v.  Ogden  City.  S3  ■^ 
UUh,  196,  93  Pac.  561. 

Wtuhinffton.     Cowie  v.  SeatUe.  13  '^^ 
Wash.  659,  62  Pac.  121. 

But  see  King  v.  Colon,  125  Uldi.  —  *• 

511,   84    N.    W.    1077;    Wheat  T.  8L  — ^ 

Louis,  179  Mo.  572,  78  S.  W.  790,  64  -^^ 

L.  R.  A.  292;  Neal  v.  Marion,  186  N.  -  ■■ 
C.  412.  35  S.  R.  812. 

That  satisfactory  excuse  for  torgM-  — ^' 

ting  the  detect  must  be  shown,  see  ■==^ 

Lyon  V.  Grand  Rapids,  121  Wis.  609.  —  *• 
99  N.  W.  311. 

5.    "The  fact  that  a  footman  forgets  ^** 

defe<~t   In   a   side-  ^^ 
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3ome  weeks  or  months  before  the  injury  does  not  nec- 
Y  charge  one  with  knowledge  thereof  at  the  time  of  the 
•  The  rule  seems  to  be  that  if  there  is  a  suflScient  cause 
temporary  forgetfulness,  or  the  attention  of  the  trav- 
diverted  for  the  moment/  the  failure  to  take  notice  of 
•ect  is  not  contributory  negligence. 

Same— choice  of  ways. 

well  settled  that  a  traveler  who  knows,  or,  as  an  ordi- 
eautions  person,  ought  to  know,  that  it  is  dangerous 
\  over  a  defective  driveway,  crosswalk  or  sidewalk,  and 
),  although  he  might  have  taken  another  safe  and  con- 
t  path  or  course,  in  the  same  direction,  is  guilty  of 
Bgligence  as  will  defeat  recovery  for  damages  in  event 
iry,  caused  by  the  dangerous  condition  of  the  way.® 


nber  every  defect  observed 

in  his  numerous  ways  of 
The  law  expects  no  such 
nal  exhibition  of  memory, 
68  expect  a  person  to  make  a 
le  use  of  his  faculties  to 
his  own  safety."  Chase  v. 
,  T.  &  S.  F.  R.  Co..  134  Mo. 
,  114  S.  W.  1141. 
[paraiso  v.  Schwerdt,  40  Ind. 
,  612,  82  N.  EI  923. 
825,  post. 

»n  V.  Grand  Rapids,  121  Wis. 
"I.  W.  311.  the  plaintiff  knew 
hole  in  the  sidewalk  into 
he  stepped,  and  this  court 
t.  having  knowledge  of  the 
condition,  she  must  show 
:u8e  for  having  forgotten  it. 
ITS  from  the  evidence  that 
was  carrying  several  things 
miewhat  occupied  her  atten- 
1.  when  near  the  hole,  her 

who  was  a  short  distance 
ailed  to  her  to  hurry,  that 
w  her  attention  to  him  and 

instantly  thereafter  she 
into  the  hole.  It  was  held 
Be  facts  were  sufllcient  to 
the  Jury  in  finding  that  the 
was  excused  for  not  remem- 
he  defect. 

oa.     Gibson  v.  Denison.  163 
133  N.  W.  712. 
:ky.     Belleview   v.    England 
.18    a    W.    994:    Glasgow   v. 

Ky.  L.  Rep.  766,  111  S.  W. 

ri,     Woodson   v.    Metropoli- 
R.  Ck>..  224   Mo.   685.   123   S. 


New  York.  Griffln  v.  New  York,  9 
N.  Y.  456;  McGinnis  v.  Hyman,  117 
N.  Y.  S.  202,  63  Misc.  Rep.  316.  See 
also  Whalen  v.  Citizens'  Gas  Light 
Co.,  151  N.  Y.  70.  45  N.  E.  363. 

Pennsylvania.  Purcell  v.  Riebe, 
227  Pa.  503.  76  Atl.  212;  Rothacker 
V.  Philadelphia.  42  Pa.  Super.  Ct  408. 

Texas.  Cleburne  v.  Elder.  46  Tex. 
Civ.  App.  399,  102  S.  W.  464. 

Virginia.  Portsmouth  v.  House- 
man, 109  Va.  554.  65  S.  E.  11. 

Washington.  Hunter  v.  Montesano, 
60  Wash.  489.  Ill  Pac.  571. 

Wisconsin.  Devine  v.  Fond  du 
Lac,  113  Wis.  61,  88  N.  W.  913. 

If  a  traveler  has  knowledge  of  a 
defective  condition  of  such  a  charac- 
ter as  renders  the  walk  so  unsafe 
that  it  cannot  be  prudently  used,  he 
is  guilty  of  negligence  in  volun- 
tarily attempting  to  travel  upon  it, 
if  the  defect  could  easily  and  without 
substantial  inconvenience  be  avoided 
by  going  around  it  or  taking  a  safer 
way.  Bowman  v.  Ogden  City,  33 
Utah.  196,  93  Pac.  561. 

This  applies  to  a  fall  over  a  door- 
step where  there  was  a  safe  footway 
over  six  feet  wide.  White  v.  Phila- 
delphia, 223  Pa.  563,  72  Atl.  856. 

On  the  same  theory,  if  the  source 
of  danger  is  ice  on  a  sidewalk,  which 
is  plainly  visible,  and  a  traveler  can 
easily  avoid  stepping  on  the  ice,  it 
is  negligence  to  step  on  the  ice.  Con- 
neaut  v.  Naef,  54  Ohio  St.  529,  44 
N.  E.  236;  Hausman  v.  Madison,  85 
Wis.  187,  191.  55  N.  W.  167,  21  L.  R. 
A.  263,  39  Am.  St.  Rep.  834. 
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Thus,  if  the  walk  on  the  other  side  of  the  street  is  known  to 
be  in  good  conditiou,  and  it  is  not  necessary  to  go  upon  tb& 
unsafe  sidewalk,  there  can  be  no  recovery."     On  the  othei~ 
hand,  the  fact  that  one  has  a  choice  of  ways  and  nevertheless. 
chooseB  the  one  which  is  in  a  defective  condition  does  not  show — 

contributory   negligence   if    by  the    exercise  of  care  proper 

tioned  to  the  known  danger  he  may  reasonably  expect  to  avoi(^^^ 
the    defect."      The    rule    has    been    well  stated  as  followssr     ; 
"Where  the  traveler  has  knowledge  of  a  defect  in  the  high — _»- 
way,  it  does  not  follow,  as  a  legal  consequence,  that  he  must-  .^^ 
under  all  circumstances,  avoid  the  use  of  it,  and  reach  his  des — -^5- 
tination  in  some  other  way.    It  is  a  question  of  the  characten^r^r 
and  imminency  of  the  danger,  and  the  difBcalty  or  inconveni-  »-_A- 
ence  of  avoiding  it.    If  the  danger  was  serious  and  imminenB'  .fziit 
it  might  be  the  traveler's  duty,  as  a  matter  of  law,  to  avoi(E:>-«id 
it  at  any  inconvenience.    If,  however,  the  danger  was  trifling. "^^.g, 
and  the  inconvenience  of  taking  another  way  was  so  great~.«^at 
that  an  ordinarily  prudent  man  would  not  subject  himself  toe*"  to 
it,  it  would  not  be  negligence  not  to  do  so.     Between  tbes^^^ae 
extremes  are  the  countless  gradations  of  danger  and  ways  ot.<z>  of 
avoiding  it,  depending  on  the  circumstances. "  "     Thus,  ^         a 
person  need  not  go  on  the  driveway  to  avoid  a  defect  or  ob-cJ ob- 
struction in  or  on  a  sidewalk,  unless  the  danger  is  so  great" .^sat 
that  a  person  of  ordinary  prudence  would  have  changed  his-i-ciis 
course.*'    Moreover,  the  rule  that  there  is  contributory  neg-^^i^g- 
ligence  where  one  chooses  an  unsafe  instead  of  a  safe  wajc-^*'*^ 
has  been  limited  by  at  least  one  decision  to  cases  where  anm'.^^an 
unusual  condition  exists." 


» 
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29.    Traveling  at  night. 

early  it  is  not  contributory  negligence  per  se  to  travel  at 
t,^*  since  one  has  a  right  to  presume  that  the  street  is 
bv  night  as  well  as  by  day,^**  and  is  not  bound  to  antici- 

that  he  will  encounter  excavations  or  the  like,  without 
5  notice  thereof  by  lights  or  other  precautions  taken  for 
)rotection.^®  However,  greater  caution  may  be,  and  gen- 
y  is,  necessary  than  in  the  daytime,^  ^  although  only  ordi- 

care  is  required.^®  even  where  one  has  notice  of  the  de- 
causing  the  injury.^® 

lis  rule  as  to  the  right  to  travel  at  night  without  negli- 
e  being  imputed  because  thereof  is  true  even  though  the 
aler  has  knowledge  of  the  defect  in  the  street,^^  but  obvi- 
^  a  greater  amount  of  care  is  necessary  where  a  traveler 
ight  has  knowledge  of  the  defective  condition  of  the 


Iowa.  Keyes  v.  Cedar  Falls, 
L  509.  78  N.  W.  227. 
higan.  Belyea  v.  Port  Huron, 
Ich.  604,  99  N.  W.  740. 
touri.  Dinsmore  v.  St.  Liouis, 
o.  265,  91  S.  W.  95;  Holloway  v. 
M  City,  184  Mo.  19,  82  S.  W.  89. 
itana.     May    v.    Anaconda,    26 

140,  66  Pac.  759. 
?  York.    Manney  v.  Curtlss,  99 
S.  288,  113  App.  Div.  421. 

also  Wallace  v.  New  Haven,  82 

527,  74  AU.  886. 
inger  may  pass  along  street  to 
istination  at  night,  without  be- 
iiilty  of  negligence.  Conner  v. 
la,  188  Mo.  148,  86  S.  W.  256, 
DL  St  Rep.  314. 

d  not  examine  every  step  of  the 
it  night,  on  an  ordinary  side- 
Chicago    V.    Harris,    113    111. 
533. 

/cllst.  See  Walsh  v.  Central 
fork  T.  ft  T.  Co..  176  N.  Y.  163. 
B.  146;  Pinnix  v.  Durham,  130 
360,  41  S.  E.  932.  Riding  bicy- 
to  wooden  horse  at  night.  Bur- 
.  Winchester,  205  Mass.  493,  91 
880. 

Heckman  v.  Eivenson,  7  N.  D. 
73  N.  W.  427;  Stillwater  v. 
er,  16  Okla.  585,  85  Pac.  1110; 
d  ▼.  Chester,  212  Pa.  338.  61 
29. 

d  not  search  for  holes.  Robin- 
.  Wilmington.  8  Houst.  (Del.) 
2  Atl.  347. 

Wright  V.  Saunders,  65  Barb. 
.)  214;  Durant  v.  Palmer,  29 
M  544,  548. 


17.  Bedford  v.  Neal,  143  Ind.  426, 
41  N.  E.  1029,  42  N.  E.  816;  Hall  v. 
Manson,  90  la.  585,  58  N.  W.  881; 
Stier  v.  Oskaloosa,  41  la.  353. 

The  amount  of  care  must  be  pro- 
portioned to  the  increased  danger 
from  darkness  and  other  atmospheric 
conditions.  Wells  v.  Lisbon,  21  N.  D. 
34,  128  N.  W.  308. 

18.  Owen  v.  Fort  Dodge,  98  la. 
281,  67  N.  W.  281. 

19.  Jefferson  v.  Chapman,  127  HI. 
438,  20  N.  K  33,  11  Am.  St.  Rep. 
136. 

20.  Idaho.  Carson  v.  Genesee,  9 
Idaho,  244,  74  Pac.  862,  108  Am.  St. 
Rep.  127. 

Iowa.  Tuttle  v.  Clear  Lake  (la.), 
102  N.  W.  136. 

Kansas.  Maultby  v.  Leavenworth, 
28  Kan.  745. 

Massachusetts.  George  v.  Haver- 
hill, 110  Mass.  506. 

Michigan.  Finch  v.  Bangor,  133 
Mich.  149,  94  N.  W.  738;  Finn  v. 
Adrian,  93  Mich.  504,  53  N.  W.  614. 

Missouri.  Flynn  v.  Neosho,  114 
Mo.  567,  21  S.  W.  903. 

Montana.  Cannon  v.  Lewis,  18 
Mont.  402,  45  Pac.  572. 

Utah.  Dwyer  v.  Salt  Lake  City, 
19  Utah,  521,  57  Pac.  535. 

Not  negligence  per  se  to  attempt 
to  cross  ridge  about  eight  inches 
above  the  level  of  the  walk,  in  the 
dark.  Bowman  v.  Ogden  City,  33 
Utah,  196,  93  Pac.  561. 
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'way;^'  and  bucIi  knowledge,  although  not  negligence  pt 
may  be  a  eircumstance  tending  to  show  negligence ; "  a 
there  is  botli  knowledge  of  the  defect  and  of  the  danger, 
is  contributory  negligence  if  one  passes  over  the  dang< 
place  at  night,  without  using  proper  eare,*^  or,  gene 
where  there  is  another  safe  and  convenient  way.'* 

The  traveler  need  not,  at  night,  under  ordinary  cii 
stances,  keep  his  eyes  on  the  ground,"  nor  take  any  e 
ordinary  precautions,  unless  he  has  knowledge  both  o 
defect  and  of  the  attendant  danger,  in  which  latter  cai 
must  either  go  around  the  defect,  take  another  ronte,  or 
ceed  slowly  and  with  great  care. 

It  has  been  held  tliat  it  is  not  negligence  per  5C  to  n 
trot  a  horse  at  night,-"  or  to  drive  a  blind  horse."  So 
ning  along  the  sidewalk,  close  to  the  building  line,  with 
down,  on  a  rainy  night,  has  been  held  not  necessarily 
trihutory  negligence.-*  Likewise,  running  on  a  dark  i 
on  a  street,  to  assist  in  extinguishing  a  fire,  is  not  i 
gence."*  So  using  an  icy  sidewalk,  or  stepping  on  ic 
night,  with  knowledge  of  the  ice,  is  not  necessarily  cent 
toiy  negligence.^"    And  a  bicyclist  is  not  guilty  of  neglij 


21.  Bedford  v.  Neal,  143  Ind.  425, 
41  N.  B.  1029,  42  N.  E.  815. 

22.  Clayton  v.  Brooks,  160  III. 
97,  37  N.  B.  574;  Flynn  v.  Neosho, 
114  Mo.  B67,  21  S.  W.  903;  Pitman  v. 
El  Reno,  2  Okl&.  414.  37  Pac.  351. 

23.  BOBwell  V.  Wakely,  149  Ind. 
it,  48  N.  E.  637;  Indlanapolla  v. 
Cook,  99  Ind.  10;  Corlett  v.  Leaven- 


Perry  V.  Cedar  Rapids,  87  U 
54  N.  W.  226. 

Forgattlng.  One  who  torgc 
iGtence  of  bole  Is  guilty  of  negll 
Bruker  v.  CoTloKton,  69  Ind. 
Am.  Rep.  202.    But  see  1  2827 

24.  Parkhlll  t.  Brighten,  < 
103,  IS  N.  W.  863;  McGlnty  t 
kuk.  66  la.  726,  24  N.  W.  V" 
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peT-  se  in  failing  to  carry  a  lamp  on  his  wheel.^^  So  it  is  not 
neg^ligence  for  a  pedestrian  to  turn  into  an  unimproved  street 
at  night  at  a  place  other  than  the  regular  crossing,^^  nor  to 
cross  a  park  strip  between  the  curb  and  sidewalk  at  night.®^ 
Oq.  the  other  hand,  clearly  it  is  contributory  negligence  to 
dri^re  at  a  reckless  speed  at  night.^* 

§   2830.    Pedestrian  not  on  sidewalk  or  crosswalk. 

It  is  the  safer  practice  for  pedestrians  to  keep  to  the  side- 
^^.Iks  and  crosswalks.    But  it  is  not  necessarily  negligence 
to     step  off  the  sidewalk  to  avoid  a  crowd  or  defects  or  ob- 
stx'xictions  in  the  walk.^^    So  a  pedestrian  is  not  required  to 
confine  himself  to  the  sidewalks.     He  may,  through  caprice 
^xr    for  pleasure,  use  the  driveway  as  well.^®    However,  one 
^Bing  the  driveway  to  walk  on,  instead  of  the  sidewalk,  should 
^Biially  exercise  greater  care  than  when  walking  on  the  side- 
^alk.^^     So  it  is  not  negligence  to  walk  over  a  path  on  one 
^ide  of  a  street  instead  of  on  a  regular  constructed  sidewalk 
^B  the  other  side.^®     And  it  is  not  contributory  negligence 
"to  walk  along  the  side  of  a  street  instead  of  on  the  macada- 
>nized  portion  in  the  middle  of  the  road,^®  since  a  traveler  is 
:3iot  bound  to  keep  to  that  portion  of  the  street  which  is  usually 
traveled.**^     But  where  one  leaves  a  sidewalk  without  suflB- 
cient  reason,  and  uses  the  gutter  as  a  place  to  walk,  without 
taking  any  precautions,  and  slips  into  a  sewer  inlet,  he  can- 
not recover.^  ^ 


31.  Cbristman  v.  Melerhoffer,  116 
Mo.  App.  46,  92  S.  W.  141;  Dunkin  v. 
Hoquiam,  56  Wash.  47,  105  Pac.  149. 

32.  Collins  V.  Dodge,  37  Minn.  503, 
35  N.  W.  368. 

33.  BarneavUle  v.  Ward,  85  Ohio 
St  1.  96  N.  B.  937. 

34.  Vincennes  v.  Thuis,  28  Ind. 
App.  523,  63  N.  E.  315. 

36..  Not  necessarily  negligence. 
where  there  is  a  crowd  on  the  slde- 
walk»  to  step  off  the  sidewalk  onto 
the  top  of  a  catch  basin  which  ap- 
peared to  be  safe.  Mattoon  v.  Wor- 
land»  97  111.  App.  13,  14.  See  also 
Kansas  City  y.  Manning,  50  Kan.  373, 
31  Pac  1104. 

Bat  where  one  steps  off  a  wide  and 
safe  sidewalk,  into  a  ditch,  in  the 
dajrtime,  because  of  inadvertence  or 
want  of  attention,  and  thereby  re- 
ceives an  Injury,  he  cannot  recover. 
McLaury  v.  McGregor,  54  la.  717,  7 
N.  W.  91. 

Not  negligence  per  se  to  walk  over 
park  strip  of  street  between  curbing 


and  sidewalk,  where  sidewalk  ob- 
structed. Larson  v.  Sedro-Woolley, 
49  Wash.  134,  94  Pac.  938. 

36.  Junction  City  v.  Blades,  59 
Kan.   774,  52   Pac.   444. 

It  is  not  contributory  negligence 
per  se  for  one,  knowing  the  only  side- 
walk on  a  narrow  street  of  a  city  is 
in  a  dangerous  condition,  to  walk  on 
the  street  in  a  dark  night.  Bast  St. 
Liouis  V.  Dougherty,  74  111.  App.  490, 
494. 

37.     Brown  v.   Chicago,   135   111. 
App.  126. 

38.  Neal  v.  Marion,  129  N.  C.  345, 
40  S.  E.  116. 

39.  Emery  v.  Philadelphia,  208 
Pa.  492,  57  Atl.  977. 

40.  Austin  v.  Rltz,  72  Tex.  391,  9 
S.  W.  884 ;  Rlngelstein  v.  San  Antonio 
(Tex.  Civ.  App.),  21  S.  W.  634.  But 
see  Burr  v.  Plymouth,  48  Conn.  460. 

41.  Mitchel  v.  Richmond,  107  Va. 
193,  57  S.  E.  570,  11  L.  R.  A.  (N.  S.) 
1114. 
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§   2832.     Pedestrian  outside  limits  of  street. 

If  a  pedestrian  unnecessarily,  for  his  own  convenience, 
leaves  the  street  limits  and  thereafter  is  injured  outside  the 
limits  of  the  street,  ordinarily  he  cannot  recover.^® 

§    2833.     Negligence  as  attributable  to  persons  under  disability. 

jPersons  under  disability  may  nevertheless  be  guilty  of  con- 
tributory negligence,  in  a  proper  case. 

§    2834.     Same— children  as  negligent. 

Cliildren  may  be  guilty  of  contributory  negligence  which 
^T^ll  bar  a  recovery,*®  but  only  where  they  fail  to  exercise 
siicli  an  amount  of  care  as,  under  like  circumstances,  could 
reasonably  be  expected  of  one  of  their  years,  capacity  and  ex- 
perience.®^ The  same  amount  of  care  is  not  required  of  a 
GluJci  as  of  an  adult,®^  and  a  child  may  be  so  young  that  con- 
^*^  ^  mtory  negligence  cannot  be  attributed  to  him.*^^ 

The  general  rule  is  that  it  is  not  contributory  negligence 
children  to  play  on  the  streets  or  sidewalks,*^  but  chil- 

years  old  not  shown.  St  Paul  v. 
Kuby,  8  Minn.  154. 

Rolling  of  hoop  on  sidewalk  ie 
not  per  se  negligence.  Reed  v.  Madi- 
son, 83  Wis.  171,  53  N.  W.  547,  17 
L.  R.  A.  733. 

Minor  servant  as  chargeable  with 
contributory  negligence,  see  Bailey, 
Pers.  InJ.  (2d  Ed.),  §  444,  p.  1338. 

50.  Strudgeon  v.  Sand  Beach,  107 
Mich.  496,  65  N.  W.  616;  Dowd  v. 
Chlcopee,  116  Mass.  93;  Stern  v.  St. 
Louis,  161  Mo.  146,  150,  61  S.  W.  594 
(not  such  care  as  a  child  of  his  age 
"was  individually  capable  of"). 

See  Kerr  v.  Forgue,  54  111.  482,  5 
Am.  Rep.  146,  keeping  in  mind,  how- 
ever, that  rule  of  comparative  negli- 
gence is  now  abolished  even  in  Illi- 
nois. 

The  degree  of  care  required  for  a 
child  of  ten  in  crossing  a  city  street 
Is  that  of  an  ordinarily  prudent  boy 
of  his  age.  Lucarelll  v.  Boston  Ele- 
vated Ry.  Co.  (Mass.  1913),  100  N. 
E.  632. 

51.  Parrish  v.  Huntington,  57  W. 
Va.  286,  50  S.  E.  416;  Reed  v.  Madi- 
son,  83  Wis.  171,  176.  53  N.  W.  547, 
17  L.  R.  A.  733. 

52.  A  child  of  twenty  months 
cannot  be  charged  with  contributory 
negligence.  Covington  v.  Bollwinkle 
(Ky.),  121  S.  W.  664. 

53.  District  of  Columbia  v.  Bos- 
well,  6  App.   (D.  C.)   402;  Caskey  v. 


^9.    ZetUer  v.  Atlanta,  66  Ga.  195; 
5>iimouth  V.  Sullivan,  8  111.  App.  50; 
V.  Huntington,  32  W.  Va.  56, 
8.  B.  61. 

8o  where  a  traveler  knew  a  street 
as  excavated,  and  left  it  to  cross 
v^ome  vacant  lots  to  his  destination, 
^«  cannot  recover  where  Injured  by 
^is  mistake  In  wandering  back  Into 
^be  street  at  a  point  where  he  thought 
there  was  a  sidewalk.  Austin  ▼. 
^arlotte,  146  N.  C.  336,  69  S.  E.  701. 

So  a  person  Is  guilty  of  contributory 
negligence  where  he  knowingly  and 
carelessly  departs  from  a  known  safe 
way  and  goes  heedlessly  across  the 
street  and  beyond  its  limits  and  upon 
the  land  of  an  abutter,  and  Is  there 
injured  by  falling  into  an  excavation. 
Mineral  City  v.  Gilbow,  81  Ohio  St 
263,  90  N.  E.  800. 

49.  Brennan  v.  New  York,  22  N. 
Y.  S.  304,  67  Hun,  648;  Miller  v. 
Pennsylvania  R.  Co.  (Pa.)  8  Atl.  209. 

The  act  of  a  sixteen-year-old  boy 
in  running  to  a  fire,  with  the  fire 
engine,  as  contributory  negligence 
has  been  held  a  question  for  the  jury. 
Oakland  R.  Co.  v.  Fielding,  48  Pa.  320. 

Children  held  not  guilty  of  con- 
tributory negligence,  in  particular 
cases,  see  Denver  v.  Murray,  18  Colo. 
App.  142,  70  Pac.  440;  Lorenz  v.  New 
Orleans,  114  La.  802,  38  So.  566. 

Negligence  of  child  four  and  a  half 
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dreii  in  their  teens  have  been  held  guilty  of  contributory  neg- 
lifionce  where  they  knew  of  defects  but  forgot  them,"*  and  a 
boy  nine  or  ten  years  old  has  been  held  guilty  of  contributory 
negligence  in  walking  backward  on  a  sidewalk,  where  he  fell 
into  a  manhole  in  plain  sight.^*  On  the  other  hand,  in  Illi- 
nois, it  has  been  held  that  the  fact  that  a  twelve  year  old 
cliild  was  walking  backward  and  talking  to  other  children 
with  her,  at  the  time  of  the  accident,  is  not  contributory  neg- 
ligence per  se.^^ 

Whether  the  negligence  of  parents  or  guardians  is  imptita- 
hie  to  infants  is  governed  by  the  rules  relating  to  contribu- 
tory negligence  in  general,  and  the  decisions  are  conflicting." 

§  2835.     Same — blind  or  infirm  persons. 

It  is  not  negligence  per  se  for  a  blind  person  to  walk  the 
streets,"  even  where  unattended ;  *"  and  a  blind  person  may 
assume,  the  same  as  other  persons,  that  a  sidewalk  is  rea- 
sonably   safe.""      So    old    age    mid    defective  eyesight,  even 
where  coupled  with  a  knowledge  of  the  defect,  do  not  neces- 
sarily show  contributory  negligence.*'   and  the  fact  that  a  . 
traveler  was  subject  to  diszy  spells  does  not  show  negligence  -. 
in  using  the  streets.*''    But  if  the  injured  should  be  blind,  or  - 
have  impaired  vision,  or  be  decrepit  with  age,  or  crippled,  or— 
deaf,  or  otherwise  infirm  so  as  to  affect  the  sight,  hearing, 
or  ability  to  move,  he  should  exercise  greater  care  than  wouli' 
be  required  of  him  in  case  none  of  such  disabilities  existed.** 


La  Belle,  101  Mo.  App.  G90,  74  S.  W. 
113  rateppln^  Into  hole  while  playlnir 


6S.     Fraaklln  r.  Harter.  127  Ind.- 
446,  26  N.  E.  8S2:  Salem  v.  Ooller.  IC 

lod.  291- 

143  HacB- 
B56,  10  N.  E.  446;  Foy  v.  Winaton, 
126  N,  C.  381,  35  S.  E.  609. 

£arter  v.   Nunda.  66   N.   Y.  S. 
Dayenpori  v. 
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However,  it  cannot  be  said  that  the  mere  fact  that  a  traveler 
is  *  *  in  a  diseased  condition, ' '  without  specifying  the  disease 
or  tie  nature  thereof,  requires  him  to  use  more  care  than  is 
required  of  ordinarily  healthy  persons.®^ 

If  a  person  is  blind  or  has  de^ctive  eyesight,®*^  or  is  other- 
wise physically  infirm,®®  he  is  bound  to  use  ordinary  care 
wlien  using  the  streets,®^  but  in  determining  what  ordinary 
care  is,  due  consideration  should  be  given  to  blindness  or 
other  infirmities,®®  and  one  who  is  infirm  in  any  way  must 
take  more  care  and  employ  keener  watchfulness  in  walking 
npon  the  streets  and  avoiding  obstructions  than  other  per- 
sons not  infirm,  in  order  to  reach  the  standard  of  ordinary 
care  established  by  the  law  for  all  persons  alike,  whether 
w^e^ik  or  strong,  sound  or  deficient.®^ 

§   2S36.     Same — intoxicated  persons. 

Iven  an  intoxicated  person  has  the  right  to  presume  that 

streets  are  safe  for  travelers ;  ^^  and  intoxication  of  the 

fion  injured,  at  the  time  of  the  accident,  is  no  defense  un- 

the  intoxication  contributed  to  the  injury  J  ^    If  one  exer- 

<5iB^8  ordinary  care  notwithstanding  his  more  or  less  intoxi- 

c«fc.t:-ed  condition,  such  condition  is  no  defense ;  ^^  but  if  he  is 

*o    intoxicated  as  to  be  unable  to  use  the  usual  care  which  an 

^^inarily  sober  person  would  exercise,  he  cannot  recover.'^* 

"VI t  no  higher  degree  of  care  is  required  of  an  intoxicated 

Person  than  of  one  in  his  sober  senses  J*     However,  the  in- 

^o:xication  of  the  injured  person,  in  any  degree^  at  the  time 


*^lit  to    use   street   as   others,   but 

^UBt  use  more  care.    Mt.  Vernon  v. 

^ooks.    39    in.    App.    426.     Contra, 

^wails  ▼.  Caruthersville,  158  Mo.  App. 

^9,  138  S.  W.  948. 

Astigmatism,  and  crippled  by 
rheumatism.  Must  use  more  care 
than  others.  Smith  v.  Cairo,  48  111. 
App.  166. 

Nearsightedness  is  not  of  itself 
evidence  of  contributory  negligence. 
Sweeney  v.  Butte,  15  Mont.  274,  284, 
39  Pac.  286. 

64.  Edwards  v.  Three  Rivers,  102 
Mich.  153,  157,  60  N.  W.  454. 

€5.  Hill  V.  Glenwood,  124  la.  479, 
100  N.  W.  522;  Keith  v.  Worcester 
k  B.  V.  St  R.  Co.,  196  Mass.  478,  82 
N.  B.  680. 

Compare  Ham  v.  Lewlston»  94  Me. 
266.  47  AU.  548. 

66.  Same  person  should  use  more 
care  than  person  not  lame,  where  de- 
fect would  be  more  likely  to  cause 
iBJury  to  the  former  than  the  latter. 


Smart  v.  Kansas  City,  91  Mo.  App. 
586. 

67.  §  2822,  ante, 

68.  Hill  V.  Glenwood,  124  la.  479, 
100  N.  W.  522. 

69.  Keith  V.  Worcester  6  B.  V. 
St.  R.  Co.,  196  Mass.  478,  82  N.  B.  680. 

70.  Lexington  v.  Auger,  4  Ky.  L. 
Rep.  23. 

71.  Healy  v.  New  York,  3  Hun 
(N.  Y.).  708,  6  Thomp.  &  C.  92; 
Clarke  v.  Philadelphia  ft  R.  C.  ft  I. 
Co.,  92  Minn.  418,  100  N.  W.  231; 
Robinson  v.  Pioche.  5  Cal.  460. 

72.  Stout  v.  Columbia,  118  Mo. 
App.  439,  94  S.  W.  307. 

73.  Covington  v.  Lee,  28  Ky.  L. 
Rep.  492,  89  S.  W.  493,  2  L.  R.  A. 
(N.  S.)  481. 

Must  use  ordinary  care  even  if  in- 
toxicated. Madisonville  v.  Stewart 
(Ky.),  121  S.  W.  421. 

74.  Bpelett  v.  Sault  Ste  Marie,  144 
Mich.  392,  108  N.  W.  360. 
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of  the  accident,  is  a  circumstance  proper  to  be  considered  \mrAj 
the  jury  on  the  question  whether  lie  was  in  the  exercise  en*-  of 
ordinary  care.^"  Generally,  the  question  whether  the  perso-^^zun 
was  so  intoxicated  as  to  be  unable  to  exercise  ordinary  carr^cre 
is  one  of  fact  for  the  jury.'* 

§  2837.     Same — women. 

At  an  early  day,  it  was  unsuccessfully  contended  that  it  wa_^^B8 
contributory  negligence  for  a  woman  to  drive  a  horse,'^  an»-«ad 
in  this  day  and  age  of  "women's  rights"  and  suffrage  BucC-^rdi 
a  defense  is  all  the  more  insignificant  and  unworthy.  And  n»  mzio 
reason  appears  why  a  woman  should  not  be  chargeable  witT  Jtti 
contributory  negligence  exactly  the  same  as  a  man. 

§  2838.     Particular  acts  as  contributory  negligence. 

The  following  acts,  inter  alia,  have  been  held,  in  particular -^3ir 
cases,  to  be  contributory  negligence ;  driving  at  furiont  Mzxa 
speed;'*  driving  at  a  rapid  gait  in  violation  of  an  ordi-Ki-Bt- 
nance;'*  rutining  automobUe  into  rope  stretched  across  ^  * 
street ;  *"  driving  too  close  to  defective  culvert  while  attempt;*'  *t- 
ing  to  drive  around ;  *'  driving  carriage  against  stump  near  .^ar 
edge  of  driveway,  at  night,  where  driver  knew  of  the  stum^:*ip 
and  would  not  have  struck  it  if  he  had  not  been  driving  at  th*  M:^e 
extreme  side;  *"  leaving  horse  unhitched;*^  leaving  limits  oz -^i^of 
highway ;  **  walking  on  edge  of  ditch ;  *■  walking  on  end  oz  «z»f 
planks,  beyond  the  strinsiers  in  wooden  sidewalks,  with  knowlX!^- 
edge  that  planks  were  loose;  ''^  and  in  moving  a  fourteen  hun-'^'^^ 
died  poimrf  snfe  over  a  wooden  sidewalk  raised  several  fee'  -^^"et 
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constitute  contributory  negligence :  ®^  rapid  driving ;  ®^ 
?  in  a  violent  storm  ;^^  driving  through  a  pool  of 
•*  driving  obliquely  across  a  railroad  track,  to  cross 
3t;®^  driving  upon  platform  scales  in  a  street,  where 
lies  were  used  by  the  public  as  a  part  of  the  street;®* 
ig  from  carriage  to  assist  one's  horse  which  had 
•*  failure  to  alight  and  take  frightened  horse  by  the 
^*  failure  of  driver  of  fire  wagon  to  strap  himself  into 
it,  where  it  would  be  dangerous  to  do  so;®*^  walkvng 
/ ;  ®®  stopping  on  street ;  ®®  conversing  with  companions 
walking  along  sidewalk ;  ^  walking  backward  while  at 
*  using  either  of  outside  of  three  planks;®  going  into 
ay  of  street  to  place  an  article  in  a  conveyance;* 
tg  near  hole  and  slipping  into  hole  because^  of  wet 
on  of  walk;**  stepping  on  trap  doors  in  sidewalk, 
they  had  not  started  to  open  f  picking  up  loose  electric 
omission  to  obey  orders  of  one  not  a  municpal  or 
)fficer.® 


;  can  not  be  said,  as  a  matter 
to  lediow  a  want  of  ordinary 

a  person  desiring  to  pass  a 

walkers  taking  up  the  whole 
step  on  the  sod  a  few  inches 
ide  of  the  brick  or  stone  or 

sidewalk.  It  Is  not  an  un- 
Ing,  and  what  Is  not  unusual 
)    anticipated.      Brennen    v. 

(111.  1913),  100  N.  E.  266. 
hlcago  City  R.  Co.  v.  Kenyon, 
A.pp.  126. 
Uwaukee   v.    Davis,    6   Wis. 

edges  ▼.  Kansas  City,  18  Mo. 

ynch  ▼.  New  Rochelle,  28  N. 

2,  78  Hun,  207. 

okomo    V.    Boring,    24    Ind. 

I,   67  N.   E.   202. 

Sears  v.  Dennis,  105  Mass. 

Tilte  V.  Ballard,  19  Wash. 
Pac.  159. 

alparalso  v.  Chester  (Ind. 
6  N.  E.  765. 

aston  V.  Bailey,  24  Ind.  App. 
r.  B.  1021. 

ussey  V.  Ryan,  64  Md.  426, 
9,  54  Am.  Rep.  772. 

lley  V.  Kansas  City,  153  Mo. 
,  133  S.  W.  670;  Butcher  v. 
3hla,  202  Pa.  1,  51  Atl.  330. 

jge  ▼.  Milwaukee,  110  Wis. 
M.  W.  161. 

:Q.  27 


3.  Pecor  v.  Oconto,  125  Wis.  336, 

104  N.  W.  88. 

4.  Finnegan  v.  Sioux  City,  112  la. 
232,  83  N.  W.  907. 

5.  Burrellv.  Greenville,  133  Mich. 
235,    94    N.    W.    732. 

6.  Bowley  v.  Mangrum  ft  Otter,  3 
Cal.  App.  229,  84  Pac.  996. 

7.  "One  who  Is  traveling  along  a 
highway  and  sees  a  loose  electric 
wire  upon  the  street,  with  nothing 
to  show  that  It  Is  a  live  or  danger- 
ous wire,  may  voluntarily  pick  It 
up  and  throw  it  out  of  the  highway, 
and  if  the  wire  is  a  live  wire,  and  he 
is  Injured  thereby,  he  can  recover 
damages;  for  picking  up  the  wire  and 
throwing  it  out  of  the  way  Is  an  In- 
cident of  travel  along  the  highway 
and  is  not  contributory  negligence 
on  the  part  of  the  traveler.  He  may 
recover  either  from  the  electric  com- 
pany or  the  city."  Croswell,  The 
Law  Relating  to  Electricity,  §  251. 
It  may  be  stated  as  a  general  rule 
that  whether  or  not  the  plalntifP  Is 
guilty  of  contributory  negligence  In 
picking  up  a  live  wire  off  the  side- 
walk and  throwing  it  out  of  his  way 
is  a  question  of  fact,  to  be  deter- 
mined by  the  Jury  according  to  the 
particulars  of  each  case.  Southern 
Bell  Tel.  &  T.  Co.  v.  Davis  (Ga. 
App.).   76   S.   E.  786. 

8.  Marrioneaux  v.  Brugler,  35  La. 
Ann.  13. 
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Running  on  a  sidewalk  is  not  negligence  per  se ; '  and  one 
has  a  right  to  run  npon  the  streets  and  sidewalks  to  escape 
from  the  assaults  of  others  or  for  other  good  reasons.^" 

§  2839.     Imputed  negligence. 

Whether  the  negligence  of  a  third  person  can  be  impated 
to  persons  injured  is  the  subject  of  conflicting  decisions," 
and  in  no  way  peculiar  to  municipal  liability  for  defectiTe 
streets. 

g  2840.    Burden  of  proof. 

In  some  states  the  burden  of  proving  contributory  negli- 
gence is  on  defendant,  while  in  other  states  the  burden  is 
held  to  be  on  plaintiff  to  show  freedom  from  contributory 
negligence." 

§  2841.    Question  of  law  or  fact. 

Generally  the  question  of  contributory  negligence  of  one 
injured  in  a  street  is  a  question  of  fact  for  a  jury ;  but  where, 
although  the  evidence  may  be  consistent  with  more  than  one 
conclusion  of  fact,  all  the  circumstances  shown  by  the  evi- 
dence are  such  that  fair  minded  men  could  not  disagree  upon 
the  conclusion  that  the  person  injured  assisted  in  bringing 
about  his  injury  through  his  own  negligence,  then  the  qnes- 
tion  is  one  of  law  for  the  court.^^ 

10.     PBOXIUATE  CAUSE. 

g  2842.     Introductory. 

It  is  not  within  the  seope  of  this  treatise  to  go  into  details  in 
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intervening  cause,  produced  the  result  complained  of,  and 
witlout  which  that  result  would  not  have  occurred.  *  *  ^  ** 

§  2843.    Defect  m  street  must  be  proximate  cause. 

In  all  negligence  suits,  no  matter  who  is  the  defendant,  no 
rec5overy  can  be  had  unless  the  negligence  of  the  defendant 
^as  the  proximate  cause  of  the  accident.    The  rule  applies 
wi'th  equal  force  where  the  defendant  is  a  municipal  corpora- 
tio^i  and  the  alleged  negligence  relates  to  the  condition  of  its 
stxTcets.    The  defect  in  the  street,  i.  e.,  the  negligence  in  con- 
^^^2tion  therewith,  must  be  the  proximate  cause  of  the  injury 
^>^»:nplained  of.^®   If  the  negligence  of  the  municipality  in  re- 
•d  to  the  condition  of  its  streets  did  not  cause,  or  help  to 
186,  the  injury  complained  of,  such  negligence  is  not  ac- 
table."   Furthermore  it  is  not  sufficient  to  warrant  a  re- 
^^"^ery,  where  the  precise  cause  of  the  injury  is  in  doubt,  to 
®^^^w  that  a  defect  in  a  street  might  have  been  the  cause  of 
^^^  injury.^® 

The  injury  must  be  *^the  natural  and  probable  consequence^ 

the  negligence,  such  a  consequence  as  under  the  surround- 

^  circumstances  of  the  case  might  and  ought  to  have  been 

•eseen  by  the  wrongdoer  and  likely  to  flow  from  the  act.  *  *  ^* 


16.  Lyons  v.  Watt,  43  Colo.  238, 
^5  pac  949.  For  other  definitions, 
^^  text  books  on  Negligence. 

Reckless  driving  of  automobile, 
^ere  a  pedestrian  walking  on  a 
driveway  is  forced  oft  to  the  side 
of  the  street  by  an  automobile  going 
at  a  high  rate  of  speed,  the  reckless 
driylng  of  the  automobile  can  not  be 
said  to  be  the  proximate  cause  where 
it  was  rightfully  on  the  street  and 
the  pedestrian  would  have  been  com- 
pelled to  step  aside  even  if  the  auto- 
mobile had  been  going  slow.  Neid- 
hardt  v.  Minneapolis,  112  Minn.  149, 
127   N.  W.   484. 

16.  Parmenter  v.  Marion,  113  la. 
297,  86  N.  W.  90;  Butler  v.  Oxford, 
69  Miss.  618,  13  So.  626;  Stanley  v. 
Union  Depot  R.  Co.,  114  Mo.  606,  620, 
21  S.  W.  832;  Marsh  v.  Giles,  211  Pa. 
17,  60  Atl.  315.  See  also  Carlisle  v. 
Secrest,  25  Ky.  L.  Rep.  336,  75  S.  W. 
268. 

To  be  a  proximate  cause,  it  must 
appear  that  the  injury  would  not 
have  happened  but  for  the  defect  in 
the  street.  Gaudin  v.  Carthage,  12 
N.  Y.  S.  796,  59  Hun,  619. 

Defeat  held  proximate  cause,  see 
Cunningham  v.  Thief  River  Falls,  84 
Minn.  21,  86  N.  W.  763. 


Platform  projecting  from  second 
floor  of  building  not  a  nuisance  nor 
an  obstruction — municipality  not  lia- 
ble where  pedestrian  injured  by 
being  struck  by  a  bale  of  hay  thrown 
out  of  the  second  story — throwing 
out  being  the  proximate  cause.  Par- 
menter V.  Marion,  113  la.  297,  86  N. 
W.  90. 

Absence  of  cover  of  catchbasin 
not  proximate  cause  where  one  vol- 
untarily descends  into  the  basin  to 
rescue  a  child.  Kelley  v.  Boston,  180 
Mass.  233,  62  N.  E.  259. 

Bomb  in  alley,  though  taken  to  an 
adjacent  yard  before  being  exploded, 
held  proximate  cause.  Wells  v.  Gal- 
lagher, 144  Ala.  363,  39  So.  747,  3 
L.  R.  A.  (N.  S.)  759,  113  Am.  St. 
Rep.  50. 

17.  Chicago  v.  Boston,  117  111. 
App.  430;  Crawfordsville  v.  Van 
Cleave,  39  Ind.  App.  574,  77  N.  E. 
1149;  Vincennes  v.  Thuis,  28  Ind. 
App.  523,  63  N.  E.  315. 

18.  Southworth  v.  Shea,  131  Ala. 
419,  30  So.  774. 

19.  Bitting  V.  Maxatawney  Tp., 
177  Pa.  213,  215,  35  Atl.  715. 

See  also  Rockford  v.  Tripp,  83  111. 
247,  25  Am.  Rep.  381. 

See  Bailey,  Pers.  InJ.  (2d  Ed.), 
vol.   1,   §   47. 
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Thns,  the  fact  that  streets  are  in  a  defectiTe  condition  can- 
not be  said  to  be  the  proximate  cause  of  the  loss  by  fire  ol 
one's  buildings,  on  the  ground  that  the  fire  apparatus  was  ■ 
slow  in  getting  to  the  fire  because  of  such  condition  of  the  -= 
streets.''"  Likewise,  when  an  accident  happens  by  reason  of~ 
some  slight  defect  from  which  danger  was  not  reasonably  to  -^ 
be  anticipated,  and  which,  according  to  common  experience,  . 
was  not  likely  to  happen,  the  municipality  is  not  chargeable  ^ 
with  negligence.^'  But  it  is  not  necessary  that  the  particidat — 
injury  could  reasonably  have  been  foreseen  and  apprehended  _ 
as  a  result  of  the  defect." 

§  2844.     Same — obstruction  as  proximate    cause  where    ob — 

structive  character  not  cause. 

If  an  obstruction  in  a  street  is  unlawful,  but  the  obstmctive^ 

character  thereof  is  not  in  fact  the  cause  of  the  injury  bat  :z 

instead  its  explosive  eharaeter.*'  or,  in  one  case,  negligence  -a 


If  a  result  la  of  aucb  a  ch&racter 
tbat  reaBonable  prudeoce  and  fore- 
algbt  would  not  forecast  Its  happen- 
ing as  a  coneequence  ot  the  act,  then 
It  may  not  be  considered  as  a  prozt- 
mata  cause.  Beetz  v.  Brooklyn,  41 
N.  T.  S.  1009,  10  App.  Div.  382,  384 
(pnttlne  Ume  In  street,  boys  took 
some  of  It  and  mixed  It  wKta  water, 
causing  an  explosion). 

"It  la  true  tbat  plalntitt  would 
not  bare  been  injured  bad  tbe  ex- 
cavation been  guarded,  but  It  Is  also 
true  that  sbe  would  not  have  fallen 
Into  It  had  she  not  mistaken  tbe  lot 
where  It  was  located  for  Fifth 
ftTenue.  Tbe  omission  of  the  town 
1  guard  tbe  excavatlou  was  only 


unusual  violence.  Allegheny  ▼■  Zim- 
merman, 95  Fa.  2ST,  40  Am.  Rep.  649. 

Runaway  horaea,  frightened  hj 
defect  in  street  Injury  to  drlTsr,  oc- 
curred In  another  place.  Injury  held 
not  too  remote.  Topeka  t.  Tuttla,  6 
Kan.   311,   323,   425. 

20.  "So  tbat  tbe  question  la,  conld 
or  would  the  fire  have  been  extin- 
gulabed  If  tbe  street  had  been  In 
good  condition  tor  public  travd,  or, 
to  put  It  in  another  way,  was  ttaa 
destruction  of  her  house  caused  bj 
tbe  negligent  condition  of  the  street) 
Tbls  is  altogether  problematioil. 
Certain  It  Is  that  tbe  city  was  In 
no  wise  responsible  tor  the  Are,  and 
io   this    purticular   it   committed  no 
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in  tieing  up  the  thills  of  a  wagon  stored  in  the  street,^*  never- 
theless the  presence  of  the  object  in  the  street  must  be  held 
tlie  proximate  cause  of  the  injury. 

S   2S45.     Concurring  and  intervening  causes:  defect  in  street 

need  not  be  sole  cause. 

Except  in  Maine,^^  Massachusetts,^®  Connecticut,^'^  and  per- 
one  or  two  other  states,^®  it  is  well  settled  that  the  de- 
in  the  street  need  not  be  the  sole  cause  of  the  injury  but 
tli«Ll;  the  municipality  is  liable  although  there  is  another  con- 
C'ttxring  cause,  provided  (1)  such  concurring  cause  is  not  due 
to  the  negligence  of  the  injured  person,  and  (2)  the  injury 
'^'OTild  not  have  been  sustained  except  lor  the  defect  in  the 
8t:Mr^et.^®    The  same  rule  applies  where  the  concurring  cause 


53  Mo.  290,  14  Am.  Rep.  446;  Vogel 
Y.  West  Plains,  73  Mo.  App.  588. 

New  York.  Bhrgott  v.  New  York, 
96  N.  T.  264,  283,  48  Am.  Rep.  622; 
Ring  V.  Cohoes,  77  N.  Y.  83,  33  Am. 
Rep.  674;  Kennedy  v.  New  York,  73 
N.  Y.  365,  29  Am.  Rep.  169. 

North  Dakota,  Uuverson  v.  Graf- 
ton, 6  N.  D.  281,  289-291,  66  N.  W. 
676. 

Textu.  San  Antonio  y.  Porter,  24 
Tex.  Civ.  App.  444,  447,  59  S.  W.  992. 

Washington,  Brabon  v.  Seattle,  29 
Wash.  6,  9,  69  Pac.  365. 

United  States,  Gallagher  v.  St 
Paul,  28  Fed.  305. 

"The  doctrine  of  concurrent  negli- 
gence is  firmly  rooted  in  the  Juris- 
prudence of  this  state.  A  defendant 
may  be  liable  even  if  the  accident 
was  not  caused  by  his  sole  negli- 
gence. He  is  liable  if  his  negli- 
gence concurred  with  that  of  an- 
other, or  with  the  act  of  God,  or  with 
an  inanimate  cause,  and  became  a 
part  of  the  direct  and  proximate 
cause  of  the  injury,  although  not  the 
sole  cause."  Townsend  v.  Joplin,  139 
Mo.  App.  394,  123  S.  W.  474. 

"It  seems  to  be  well  settled  in 
law  that  if  the  injury  is  the  result 
of  concurring  causes  for  one  of  which 
only  the  defendant  is  responsible  he 
must  answer,  or  where  the  injury 
is  the  combined  result  of  negligence 
and  accident,  the  negligent  party 
must  answer  unless  the  injury  would 
have  happened  if  it  had  not  been 
negligent."  Louisville  v.  Bridwell 
(Ky.    1912),   150    S.   W.    672. 

"We  have  no  hesitancy  in  holding 
that  a  municipality  is  liable  for  dam- 


Cohen  V.  New  York,  113  N.  Y. 

21  N.  B.  700,  4  L.  R.  A.  406,  10 

St   Rep.   506. 

Moore  v.  Abbott,  32  Me.  46,  fol- 

«d  in  Moulton  v.  Sanford,  51  Me. 

-^_.  ^  •  and  in  Aldrich  v.  Gorham,  77 

*^^-  287,  289. 

Hee  Merrill  v.  Portland,  Fed.  Gas. 

•  9,470,  construing  Maine  law. 

_    ^6.    Clinton  v.   Revere,  196  Mass. 

I^M,  80  N.  E.  813;  Rowell  v.  Lowell, 

«  Gray  (Mass.)  100,  66  Am.  Dec.  464. 

27.  Bartram  v.  Sharon,  71  Conn. 
^S6,  691,  43  Atl.  143,  46  L.  R.  A.  144, 
"71  AnL  St  Rep.  225. 

"If  the  culpable  negligence  of  one 
trayeling  with  the  plaintiff  was  a 
mrozimate  cause  of  the  injury,  there 
is  no  cause  of  action."  Hinkley  v. 
Danbnry,  81  Conn.  241,  70  Atl.  590. 

28.  Schaeffer  v.  Jackson  Tp.,  150 
P^  145,  24  Ati.  629,  18  L.  R.  A.  100, 
80  Am.  St  Rep.  792;  Chartiers  Tp. 
T.  Phillips,  122  Pa.  601. 

29.  Oeorgia.  Barrett  v.  Savannah, 
9  Ga.  App.  642,  72  S.  E.  49. 

IJlinais.  Lacon  v.  Page,  48  111. 
499;  BeUeville  v.  Hoffman,  74  111. 
App.   603. 

Indiana.  Indianapolis  T.  ft  T.  Co. 
v.  Springer,  47  Ind.  App.  35,  93  N.  E. 
707. 

Jotoa.  Wheeler  v.  Ft.  Dodge,  131 
la.  666.  108  N.  W.  1057,  9  U  R.  A. 
(N.  S.)   146. 

Kansas.  Atchison  v.  King,  9  Kan. 
560. 

Missouri.  Vogelgesang  v.  St  Louis, 
139  Mo.  127.  40  S.  W.  653;  Brennan 
▼.  St  Louis.  92  Mo.  482,  2  S.  W. 
481;  Hull  V.  Kansas,  54  Mo.  698,  14 
Am.  Rep.  487;  Bassett  v.  St  Joseph, 
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for  which  the  municipality  is  not  liable  is  the  act  of  a  tki^^ 
person.'" 

Applyiiif;  this  rule  it  is  held  that  where  a  fall  on  a  sidewa.  Zl 
wonld  not  have  happened  but  for  the  presence  of  rough  ar^ 
uneven  ice  on  the  walk,  the  municipality  is  liable  althou)ag 
Another  irresponsible  condition  concurred  with  the  fault  c^ 
the  rouncipahty  in  producinjj;  the  injury.'^  So  where  oi — ■ 
cause  of  the  injury  Is  a  defect  in  the  street,  and  the  oth^s 
cause  a  runaway  horse  of  a  third  person  for  which  neith^s 
the  injured  person  nor  the  municipality  is  responsible,  tl^ 
municipality  is  liable,  provided  the  injury  would  not  ha^* 
occurred  but  for  the  defect  in  the  street.^'  In  another  cas^ 
a  traveler  was  drivinj;;  along  a  street  on  the  side  of  whic — 
was  an  unprotected  ditch  several  feet  wide  and  with  precipe 

tate  sides.     To  avoid  the  projections  of  a  street  car,  th 

driver  pulled  his  team  away  from  the  track  and  in  doin^  s 
one  of  the  horses  fell  into  the  ditch,  bringing  the  wagon  int 

such  a  position  that  it  was  struck  by  the  street  car.    It  wa 

contended  that  the  proximate  cause  was  the  rapidly  approach^ 

ing  car  striking  the  rear  end  of  the  wagon,  but  it  was  held  tha 

the  unguarded  ditch  was  the  proximate  cause.*' 

§  2846.     Same — Massachusetts  rule. 

As  already  stated,^*  the  courts  of  Massachusetts  hold  tha'i 
the  defect  in  the  street  must  be  the  sole  cause  of  the  injury- 
However,  the  courts  of  that  state  have  materially  limited  the 
rule  by  holding  tliat  it  does  not  mean  that  there  must  be  no 
other  innocent  or  accidental  contributing  cause.''     It  means 
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th&t  there  must  be  no  other  culpable  cause.'®  If  the  wrongful 
or  negligent  act  of  a  third  person  contributes  to  the  injury. 
there  can  be  no  recovery  against  the  municipality ;  ^'^  but  ii 
the  defect  is  a  direct  and  proximate  cause  of  the  accident, 
otlicr  concurring  conditions  which  do  not  involve  negligence 
or  culpability,  even  if  they  come  into  a  casual  relation  to  the 
accident,  do  not  relieve  the  municipality  from  liability.'® 

§   2847.     Same — ^proximate  cause  not  always  immediate  cause. 

The  proximate  cause  is  not  always  the  immediate  cause,  i. 
e.,  the  cause  or  condition  nearest  in  time  or  space  to  the  re- 
snlt.'®  Thus,  if  a  horse  is  frightened  by  defects  or  objects  in 
a  liighway,  under  such  circumstances  that  the  municipality 
^oxdd  be  liable  if  injury  resulted  to  the  driver,  such  negligence 
is  leld  the  proximate  cause  of  an  injury  to  another  by  the 
^rixxiaway  horse  running  into  him  in  the  street.*® 

§    2848.     Same — act  of  injured  person  as  concurring  cause. 

If  the  injury  is  caused  in  part  by  the  act  of  the  injured 
Party,  but  he  is  in  no  way  in  fault,  i.  e.,  not  guilty  of  contribu- 
V>ry  negligence,  he  may  recover  where  the  municipality  has 


street  must  be  the  sole  cause  of  the 
^niy,  is  where  the  contributing 
^use  is  a  pure  accident,  and  one 
>hlch  common  prudence  could  not 
hire  foreseen  and  guarded  against 
fioweU  V.  Lowell,  7  Gray  (Mass.), 
100,  66  Am.  Dec.  464,  where  city  was 
held  not  liable  where  injury  was 
caused  by  the  combined  eftect  of  slip- 
ping upon  post  office  steps  outside 
of  the  street  and  then  continued  to 
slip  on  the  sidewalk,  both  the  steps 
and  the  walk  being  out  of  repair  and 
unsafe. 

If  a  traveler  is  pushed  down  be- 
cause of  the  pressure  of  a  crowd  in 
which  he  is,  the  municipality  is  lia- 
ble, since  a  crowd  is  not  unlawful; 
but  if  he  is  pushed  down,  through 
the  wilful  act  or  negligence  of  the 
crowd  or  any  person  therein,  he  can 
not  recover.  Alger  v.  Lowell,  3  Allen 
(Mass.).  402. 

36.  Hayes  v.  Hyde  Park,  153  Mass. 
514,  27  N.  E.  522,  12  L.  R.  A.  249. 

It  is  only  where  the  concurring 
act  of  a  wrongdoer  contributes  to 
the  injury  that  the  municipality  is 
relieved  by  the  Massachusetts  excep- 
tion to  the  general  rule  that  in  ac- 
tions for  wrongs  suffered  from  neg- 
ligence, the  act  causing  the  injury. 


Is  to  be  treated  as  the  proximate 
cause,  without  regard  to  Intervening 
acts  by  which  It  is  precipitated. 
Clinton  V.  Revere,  195  Mass.  151,  80 
N.  E.  813. 

37.  Block  V.  Worcester,  186  Mass. 
526,  72  N.  E.  77. 

38.  Block  V.  Worcester,  186  Mass. 
526,  72  N.  E.  77. 

39.  1  Thompson,  Neg.,  vol.  1,  §  48. 
See  also  Gonzales  v.  Galveston,  84 

Tex.  3,  19  S.  W.  284,  31  Am.  St  Rep. 
17;  Eads  v.  Marshall  (Tex.  Civ. 
App.),  29  S.  W.  170. 

40.  Merrill  v.  Claremont,  58  N.  H. 
468. 

If  a  horse  It  frightened  by  a  de- 
fect in  a  street  and  one  walking 
on  a  sidewalk  is  knocked  down  and 
injured  by  the  frightened  horse,  the 
defect  in  the  street  is  the  proximate 
cause  of  the  injury.  Lee  v.  Union  R. 
Co.,  12  R.  I.  383,  34  Am.  Rep.  668. 

in  i^lassachusetts,  however,  it  has 
been  held  that  where  a  horse  became 
frightened  by  a  defect  in  the  high- 
way, and  knocked  down  a  pedestrian 
after  running  some  fifty  rods,  tho 
defect  In  the  street  was  not  the  proxi 
mate  cause.  Marble  v.  Worcester,  4 
Gray  (Mass.),  395.  Justice  Thomas 
dissenting. 
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been   negligent.*^     Thus,   it  has   uniformly  been  held  th- 
municipalities  are  liable  to  one  rightfully  upon  the  etree 
injured  by  contact  with  some  defect  therein,  although  whi-~^ 
attempting  to  escape  danger  by  flight." 

§  2849.  Same — where  concurring  cause  act  of  third  perso^^ 
The  general  rule  is  that  if  the  negligence  of  the  municipik^ 
ity  combineB  with  the  act  or  negligence  of  a  third  person,  tkzB 
municipality  is  liable.*'  Thus,  where  a  place  is  unsafe,  tt:^ 
municipality  is  liable  although  the  immediate  cause  was  tb^ 
negligence  of  a  third  person  in  pushing  off  the  sidewalk  tti^ 
person  injured.**  On  the  other  hand,  if  the  concurring  act  du 
a  third  person  is  not  mere  negligence,  but  is  a  tdifttl  a<^^ 


41.     i  2840,  ante. 

"A  man,  blinded  by  vertigo,  or  aut- 
ferlng  Irom  Home  other  similar  con- 
dition, can  not  be  aald  to  be  negli- 
gent If  he  grasps  for  support  a  little 
tree  planted  by  the  city  In  a  portion 
of  the  sidewalk.  The  proximate 
cause  of  his  Injury  could  consist  of 
two  acta,  one  coming  from  blm  in  a 
dazed  condition,  and  not  negligent, 
and  one  coming  from  the  city,  In  per- 
mltUng  an  obatrucUon  upon  the  side- 
walk, which  act  was  negligence.  It 
oftentimes  occurs  that  the  proximate 
cause  of  an  injury  Is  of  double  char- 
acter. Id  other  words,  there  may 
be  two  or  more  causes  uniting  to 
produce  the  Injury.  In  such  case. 
if  the  act  of  the  plain  till,  which 
Is  one  of  the  causes,  Is  not  negligent, 
and  the  act  of  the  defendant,  which 
is  the  other  of  such  causes.  Is  neg- 
ligent, then  there  can  be  a  recovery 


itan  8t  Ry.,  133  Mo.  274,  S4  a  ^0 
B90.  _ 

Hew  Yorie.  Twist  t.  Rochester,  ^V 
N.  T.  S.  850,  37  App.  Dlv.  307.  M--^ 
aft'd  without  opinion  In  16B  N.  T""^ 
G19,  59  N.   E.  1131. 

Wcuhiitgton.  Bsklldsen  v.  SeatU — ' 
29  Wash.  683,  70  Pac.  64.  ^^ 

Wisconsin.  McClure  v.  Bpart*,  ^E 
Wis.  269,  64  N.  W.  337.  36  Am.  S^ 
Rep.  921;  Papworth  v.  Milwaukee,  ^v 
Wis.  3S9,  25  N.  W.  431. 

Contra    In    Masaachuaetta.     SbflC^ 
herd  v.  Chelsea,  4  Allen  (Mass.).  lU 
Bourget  v.  Cambridge,  169  Maaa.  38^R 
34  N.  E.  466.  and  see  S  2S46,  antv~ 

"The  existence  of  eoncurrcn'C 
causes  does  not  relieve  the  appellaa.'C 
from  liability,  although  one  of  Uitf 
causes  was  the  act  of  a  third  i»eraon. 
The  fact  that  another  cause  operated 
In  connection  with  the  ne^lgence  of 

municipal   corporation  and  bring! 
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sucli  as  piishing  or  throwing  one  into  a  pit,  the  negligence  of 
tho  municipality  in  failing  to  guard  the  pit  is  not  the  proxi- 
mate cause.** 

Then  we  have  a  condition  such  as  this :    There  is  an  action- 
able defect  in  a  street  but  the  initial  and  immediate  cause  is 
th.©  act  of  a  third  person,  just  before  the  injury,  which  makes 
th.©  place  more  dangerous  and  causes  the  injury.    In  such  a 
case,  the  defect  in  the  street  is  generally  held  to  be  the  proxi- 
inate  cause,*®  although  some  cases  seem  to  hold  the  contrary, 
influenced  perhaps  to  some  extent  by  the  facts  of  the  particu- 
lar case.*'^    Thus,  it  has  been  held  that  the  negligence  of  a 
^xmicipality,  where  combined  with  the  act  of  a  third  person, 
>^  not  the  proximate  cause,  where  the  obstruction  in  the  street 
^onld  not  alone  have  caused  the  injury  but  the  act  of  the  third 
^rson  intervened  as  an  independent  force  and  caused  the  in- 
jury.**   So  it  has  been  held  in  Iowa  that  where  a  vehicle  was 
struck  by  another  vehicle  being  driven  at  a  dangerous  speed 
^ong  a  street  car  track,  but   the   injury   could   have   been 
avoided  if  the  municipality  had  not  negligently  allowed  the 
car  tracks  to  become  out  of  repair,  the  reckless  driving  was 
the  proximate  cause  of  the  injury.*^    But  if  a  wagon  is  al- 
lowed to  stay  in  a  street  for  days,  and  the  accident  happens 
because  of  the  presence  of  the  obstruction,  it  is  held  in  a  lead- 
ing case  in  New  York  that  the  obstruction  is  the  proximate 
cause  notwithstanding  the  accident  would  not  have  happened 
if  the  thills  of  the  wagon  had  not  been  negligently  tied  by  a 
third  person.*^^ 


45.  Alexander  t.  New  Castle,  115 
Ind.  61,  17  N.  E.  200. 

Where  there  Is  an  unguarded  ex- 
caTation  in  a  street  into  which  one 
Is  thrown  by  the  wilful  act  of  an- 
other, the  negligence  of  the  munici- 
pality is  not  the  proximate  cause  of 
the  injury.  Mllostan  v.  Chicago,  148 
IlL  App.  540. 

46.  Loulsvile  v.  Johnson,  24  Ky. 
U  Rep.  685,  69  S.  W.  803. 

Loose  plank  In  sidewalk,  displaced 
Iqr  passing  bicycle  just  as  pedestrian 
was  about  to  pass,  he  stepping  into 
the  hole.  Loose  plank  held  proxi- 
mate cause.  Chacey  v.  Fargo,  5  N. 
D.  173,  64  N.  W.  932. 

Contra,  see  Hembling  v.  Grand 
Rapids,  99  Mich.  292.  58  N.  W.  310, 
where  horse  was  hitched  to  plank 
which  he  suddenly  jerked  from  its 
place. 

47.  Debris  on  tide  of  street,  ob- 
structing     Tision.      PlaintlfT,    while 


walking  along  path,  was  killed  by 
street  car.  Negligence  of  city  held 
not  proximate  cause.  Setter's  Adm'r 
V.   Maysville,   114  Ky.   60,   69   S.  W. 

1074. 

48.  "We  must  be  careful  to  avoid 
confusing  two  things  which  are 
separate  and  distinct,  namely,  that 
which  causes  the  injury  and  that 
without  which  the  injury  would  not 
have  happened.  For  the  former  a 
defendant  may  be  liable;  for  the  lat- 
ter he  will  not."  Storey  v.  New 
York,  51  N.  Y.  S.  850,  29  App.  Div. 
316,  322,  holding  city  not  liable  where 
wagon  ran  into  boy  in  street,  neither 
the  boy  nor  the  driver  being  able 
to  see  each  other  because  of  mound 
of  earth  in  street. 

49.  DeCamp  v.  Sioux  City,  74  la. 
392,  37  N.  W.  971. 

50.  Cohen  v.  New  York,  113  N.  Y. 
532.  538,  21  N.  B.  700,  4  L.  R.  A.  406, 
10  Am.  St.  Rep.  506. 
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§  2850.     Same — ^where  exact  cause  in  doubt 

"If  an  injury  may  have  resulted  from  one  or  two  cans^^K' 
for  one  of  which  the  party  charged  would  be  liable,  but  tm-^c 
for  the  other,  then  no  recovery  can  be  had.  That  thiB  is 
fixed  principle  of  law  there  can  be  no  doubt;  but  •  • 
it  can  have  no  application  •  •  •  unless  there  is  unc^:^ 
tainty  and  doubt  between  two  distinct  causes  separately  ini'ltz 
ated.  Sut  where  one  suffers  an  injury,  and  it  appears  th.^^ 
the  acts  of  negligence  are  concurring,  but  one  is  remote  az^x. « 
the  other  immediate,  or  in  other  words,  the  actual  injurj'  cona 
plained  of  would  not  have  occurred  but  for  the  cause  initiat^s< 
by  the  defendant,  that  is  held  to  be  the  proximate  cause,  aKx^c 
recovery  is  allowed."  ■• 

§  2851.    Same — application  of  rule  where  concurring  caix^te 
is  slippery  condition,  snow,  ice,  etc. 
The  municipality  is  liable  where  the  concurring  causes  a.xe 
an  actionable  defect  in  the  street  and  the  slippery  conditLon 
of  the  way, — for  the  latter  of  which  alone  the  municipality    is 
not  liable — "^  or  where  it  is  due  to  a  defect  in  a  street  and  tie 
fact  that  it  was  hidden  by  snow  at  the  time.""    So  where  OTie 
is  injured  because  of  the  negligent  construction  of  a  sidew^slk 
and  because  of  the  slipperiness  of  the  ice  thereon,  the  munici- 
pality being  liable  for  the  former  hut  not  for  the  latter,  fcle 
rule  as  to  concurring  causes  applies  and  renders  the  munici- 
pality liable.'*     Thus,  if  there  is   actionable  negligence      in 
putting  an  iron   cover  in  a  sidewalk  which   is   naturally     bo 
smooth  and  slippery  as  to  be  dangerous,  the  municipality  is 
liable,  although  rain  thereon  for  which  the  municipality  was 
not  liable  contribvited  to  the  iniurv."    So  the  fact  that  a  side- 
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was  rendered  more  dangerous  by  bein^  wet  and  slip- 
does  not  affect  the  liability  of  the  municipality  for  al- 
lowing a  hole  or  other  defect  to  exist  in  the  street,*^®  since  the 
slipping  is  not  the  proximate  cause  of  the  injury.*^''  But 
where  the  causes  of  slipping  on  a  sidewalk  were  the  plan  of 
oazistruction  and  a  coating  of  smooth  ice,  the  municipality 
being  responsible  for  the  former  but  not  for  the  latter,  no  re- 
covery can  be  had  where  the  accident  would  have  happened 
without  regard  to  the  negligent  plan  of  construction  or  where 
it  is  equally  as  probable  that  the  injury  came  from  the  one 
ca,xise  as  the  other.^® 

§  2852.    Same — intervening  causes. 

Intervening  causes  are  not  always  clearly  distinguishable 
^Tom  concurring  causes,  although  the  former  must  be  subse- 
quent in  time  and  a  new  or  independent  force  or  power.^"^ 
Tfcc  general  rule  is  that  if  the  negligence  of  a  mumcipality 
Vould  not  have  produced  the  catastrophe  but  for  the  subse- 
quent intervening  negligence  of  a  third  person,  which  latter 
negligence  is  not  a  result  which  the  municipality  might  rea- 
<sonahly  anticipate,  nor  one  against  which  it  was  its  duty  to 
^ard,  the  negligence  of  the  municipality  is  not  the  proximate 
cause,  provided  the  injury  would  not  have  happened  but  for 
the  intervening  negligence.^^     The  intervention  of  a  third 


56.  Columbus  ▼.  Neise,  63  Kan. 
885,  65  Pac  643. 

57.  Burrell  ▼.  Greenville,  133 
Mich.  235,  94  N.  W.  732. 

To  same  effect,  Alexander  v.  Big 
Rapids.  76  Mich.  282,  42  N.  W.  1071; 
PorceUa  ▼.  Mutual  Reserve  Fund  Life 
Ass'n,  63  N.  Y.  S.  599,  50  App.  Div. 
158. 

58.  Langhammer  v.  Manchester, 
99  la.  295,  68  N.  W.  688. 

59.  Aetna  Ins.  Co.  v.  Boon,  95 
U.  S.  117,  24  U  Ed.  395. 

60.  Thompson,  Neg.,  vol.  1,  §§  55, 
56. 

"Damages  are  not  properly  charge- 
able to  any  alleged  act  of  negligence, 
when  it  appears  that  subsequently 
an  independent  and  unexpected  factor 
intervened  which  in  itself  was  the 
real  cause  of  the  mischief.  Legal 
responsibility  In  such  a  case  rests 
upon  the  intervening  cause,  and,  un- 
less that  was  the  fault  of  the  original 
wrongdoer,  the  latter  is  relieved  from 
responsibility."  Quinn  v.  Philadel- 
phia, 225  Pa.  176,  73  Atl.  318. 

''A  defendant  is  not  liable  for  acts 
of  negligence  where  an  injury  is  oc- 


casioned by  an  independent,  inter- 
vening act  which  he  could  not  have 
reasonably  anticipated  would  be  the 
result  of  his  negligence,  although  the 
injury  for  which  it  is  sought  to  hold 
him  responsible  would  not  have  oc- 
curred except  for  his  negligence.  In 
this  respect  the  law  is  so  well  settled 
that  citation  of  authority  is  not  nec- 
essary." Lyons  v.  Watt,  43  Colo.  238, 
95  Pac.  949. 

So  where  the  negligence  of  a  mu- 
nicipality in  allowing  a  hole  to  be 
in  a  street  caused  a  horse  to  run 
away,  and  in  running  he  collided 
with  a  carriage  so  as  to  overturn  the 
vehicle  drawn  by  the  runaway,  the 
defect  in  the  street  is  the  proximate 
cause,  since  there  was  no  break  in 
the  natural  sequence  of  events.  Quin- 
lan  V.  Philadelphia,  205  Pa.  309,  54 
Atl.  1026. 

"Each  count  of  the  complaint 
charges  negligence  to  the  defendant 
for  permitting  an  accumulation  of 
water  in  the  road,  while  the  injury 
sustained  is  averred  to  have  been 
caused  by  the  action  of  the  horse 
while  plaintiff  was  assisting  him  to 
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person,  or  of  other  new  and  direct  causes,  does  not  precla 
a  recovery  if  the  injury  was  the  natural  or  probable  res^  lA 
of  the  original  wrong.'^^  "The  act  of  a  third  person,  int^^»er- 
vening  and  contributing  a  condition  necessary  to  the  injnrio  -^^jiib 
effect  of  the  original  negligence,  will  not  excuse  the  fi^^Hst 
wrongdoer,  if  such  act  ought  to  have  been  foreseen.  T-  ^Tie 
original  negligence  still  remains  a  culpable  and  direct  cau-^Mae 
of  the  injury.  The  test  is  to  be  found  in  the  probable  inj  ^bq- 
rioos  consequences  which  were  to  be  anticipated,  not  in  tET  Jie 
number  of  subsequent  events  and  agencies  which  Tui^'  jlit 
arise."  *^  The  true  rule  "is  that  when  the  intervening  a^»  ct, 
whether  that  of  a  third  person  or  otherwise,  is  one  whi»-  — di 
should  have  been  foreseen  or  reasonably  anticipated,  ai^KXd 
which  in  an  incidental  or  subordinate  way  works  out  the  u)  ^t- 
ural  and  probable  consequence  of  the  antecedent  negligentz^ac^ 
the  latter  is  deemed  the  proximate  cause  of  tbe  injury,  ^^cal- 
though  it  would  not  have  occurred  but  for  the  intervenii^B=ng 
act."  "  If  the  initial  cause  is  the  act  of  a  third  person,  b'-^wt 
tiie  injury  would  not  have  resulted  but  for  the  intervening  ^^Bo- 

feetive  condition  of  the  streets,  the  latter  is  the  proxima- te 

cause."  Thus,  if  a  traveler  on  a  sidewalk  is  thrown  into  fl 
hole  therein  by  a  bicycle  striking  a  companion  who  •vt^^sa 
thrown  against  him,  the  hole  is  the  proximate  cause,  whe^KV 
but  for  that  he  would  not  have  been  injured.*" 

§  2853.     Same — injury  as  result  of  negligence  as  test. 

It  is  sometimes  held  that  if  the  injury  would  not  have  hap- 
pened but  for  the  cause  for  which  the  municipality  is  not  re- 
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essly  holding  a  contrary  rule,  do  so  in  effect.®''  Thus, 
d  that  if  a  traveler  on  a  street  is  thrown  into  the 
jr  a  hole  therein,  for  which  the  municipality  is  re- 
B,  but  is  not  injured  until  a  street  car  comes  along 
3  over  him  while  lying  on  the  track,  the  intervening 
e.,  the  negligence  of  the  street  car  company,  is  not 
imate  cause.*® 

Same — ^runaway  horse  as  proximate  cause. 

5  a  horse  becomes  frightened  and  the  driver  loses 
and  thereafter  the  horse  runs  into  some  defect  in 
>t  or  over  an  embankment,  the  general  rule  is  that  the 
L  the  street  is  the  proximate  cause  although  the  injury 
)t  have  happened  if  the  horse  had  not  been  unmanage- 
3vided  of  course  the  driver  has  not  been  guilty  of 
tory  negligence.®^    However,  this  rule  does  not  pre- 


contributed  to  the  collision 
ppellant's  fire  engine  and 

resulting  in  appellee's  in- 

t  the  time  the  horses  at- 

fire   engine   were    from 

alng  away  and  beyond  the 

the  driver,  whether  such 
ilted  from  the  negligence 
Iver  or  other  cause,  and 
injuries  would  have  been 
in  the  absence  of  the  de- 
e  street,  by  the  running 
tie  horses  alone,  then  the 
the  street  can  not  be  re- 

the   proximate    cause   of 
."     LouisviUe  v.  Brldwell, 
•  ,  150  S.  W.  672. 
*e   the   alleged    negligence 
ng  an  areaway  to  remain 

but  the  cause  of  the  in- 
5  first  place  was  the  hinge 
5ent  cellar  door  over  which 
rian  tripped  and  fell  into 

the  existence  of  the  cellar 
hinge  not  being  a  defect 
eets,  the  projecting  hinge 
cimate  one,  and  hence  the 
ty  is  not  liable.  Quinn  v. 
la,    224    Pa.    176,    73    Atl. 

a  municipality  has  been 
in  the  discharge  of  such 
id  the  person  injured  Is 
It,  it  is  liable  (according 
Ight   of  authority)    where 

would  not  have  occurred 
)  obstruction  or  defect.  It 
juse  its  culpability  by  say- 
le  Injury  possibly,  or  even 


probably,  would  not  have  happened 
but  for  the  intervention  of  a  con- 
curring cause,  such  as  a  hOrse  be- 
coming unmanageable  through  fright, 
for  which  neither  party  is  responsi- 
ble." McLemore  v.  West  End,  159 
Ala.   235,  48  So.  663. 

Where  there  were  broken  bottles 
in  a  ditch,  without  which  the  in- 
jury, notwithstanding  the  falling  Into 
the  ditch,  would  not  have  resulted, 
the  fall  due  to  the  defective  condi- 
tion of  the  sidewalk  is  nevertheless 
the  proximate  cause.  Galveston  v. 
Posnainsky,  62  Tex.  118,  134,  50  Am. 
Rep.  517. 

So  where  a  hole  in  a  street  caused 
the  tongue  of  a  wagon  to  strike  a 
street  car  rail,  throwing  the  driver 
out,  such  hole  was  the  proximate 
cause.  Dallas  v.  •McCullough  (Tex. 
Civ.  App.),  95  S.  W.  1121. 

68.  Chicago  v.  Schmidt,  107  IlL 
186;  Indianapolis,  T.  &  T.  Co.  v. 
Springer,  47  Ind.  App.  35,  93  N.  B. 
707;  Louisville  v.  Hart's  Adm'r,  143 
Ky.  171,  136  S.  W.  212  (rule  same  but 
facts  a  little  different) ;  Eskildsen  T. 
Seattle,  29  Wash.  583,  70  Pac.  64. 

If  a  person  falls  because  of  a  defect 
in  a  street,  and  is  run  over  by  a  train 
of  cars  before  he  can  arise,  the  defect 
is  the  proximate  cause.  Schmidt  v. 
Chicago  &  N.  W.  R.  Co.,  83  111.  406. 

69.  AlaMma.  McLemore  v.  West 
End,  159  Ala.   235,  48  So.  663. 

Colorado.  Denver  v.  Utzler,  38 
Colo.  300,  88  Pac.  143. 
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vail  in  some  states.    The  Massachusetts  rule  is  thus  set  fortli: 
"When  a  horse,  by  reason  of  fright,  disease  or  vicionanesa, 


Florida.  Janes  v.  Tampa,  52  Fla. 
292,  42   So.   729. 

OeorgW.  Augueta  y.  Hudson,  94 
Ga.  135,  21  S.  E.  289;  AUanta  v.  Wil- 
ton, 69  Qa.  G44.  27  Am.  Rep.  396. 

lUinoit.  Jollot  ».  Shufeldt,  144  III. 
403,  32  N.  B.  969,  18  L.  a  A.  760,  36 
Am.  St  Hep.  453,  alt'g  42  111.  App. 
208;  LannoD  v.  Chicago,  159  111.  App. 
S9E. 

Indiana.  Fowler  v.  Llnqulet,  138 
Ind,  666,  37  N.  E.  133;  Crawforda- 
TlUe  V.  Smith.  79  Ind.  308,  41  Am. 
Rep.  612;  Mt.  Vernon  r.  Hoeiin,  22 
Ind.  App.  2S2,  53  N.  E.  654. 

iotoa.  Marvej'  \.  Clarinda,  111  la. 
528.  82  N.  W.  994;  Byerly  v.  Ana- 
mosa,  79  la.  204,  44  N.  W.  359: 
ManderBchld  T.  Dubuque.  25  la.  108. 

Kansas.  Emporia  T.  White,  74  Kaa. 
864.  Se  Pao.  295;  Union  St.  R.  Co.  v. 
Stone,  E4  Kan.  83,  37  Pac.  1012. 

Lovislana.  See  Mayronne  v.  Kee- 
Ean.  117  La.  6G1,  42  So.  212. 

Minnesota.  Campbell  t.  Stillwater, 
32  Minn.  208,  20  N.  W.  320.  60  Am. 
Rep.  667,  But  aee  La  Londe  v.  Peake. 
82  Minn.  124,  84  N.  W.  726. 

XissouH.  Townaend  v.  Joplin,  139 
Mo.  App.  394.  123  S.  W.  474.  See  alBO 
Turner  v.  Southwest  Mlesourl  R.  Co., 
138  Mo.  App.  143.  120  S.  W.  128.  But 
see  Brown  v.  Qlaegow,  67  Mo.  166, 


can  Qot  stop  bim,  or  direct  tali 
course,  or  regain  control  over  hli 
horse,  and  In  this  condition  comet 
upon  a  detect  In  the  highway  by 
which  an  Injury  la  occasioned,  the 
town  Is  not  liable  (or  the  injiirT, 
unleae  It  appears  that  It  woold  hare 
occurred  it  the  horse  had  not  been 
uncontrollable."  This  Is  the  law  In 
Maaaachu  setts,  Maine,  Wiaconalii, 
West  Virginia,  and  perhaps  BOme 
other  states.  It  would  aeem,  how- 
ever, upon  principle  and  the  wal^t 
of  Judicial  authority,  that,  whera  i 
horse  takes  fright,  without  fault  ol 
the  driver,  at  eomethlng  tor  which 
the  municipality  Is  not  reaponrible, 
and  gets  lieyond  the  control  o(  the 
driver,  rune  away,  and  comes  in  con- 
tact with  some  obstruction  or  da- 
feet  in  the  street,  which  is  there  Iiy 
the  negligence  of  the  municipality,  it 
is  liable  tor  the  reaulting  injury  it 
it  would  not  have  I>eeD  anatalned  ex- 
cept tor  such  negligence.  City  of 
Denver  v.  Utzler,  38  Colo.  300,  S8 
Pac  143,  8  L.  R.  A.  (N.  8.)  77,  and 
notes.  Such  Is  the  law  in  Uils  state, 
whatever  may  be  the  rule  elsewhere. 
It  Is  based  upon  the  principle  that, 
where  several  concurring  acts  or 
condition  of  things,  one  ot  them  a 
wrongful  act  or  omission,  produce  an 
injury,  such  wrongful  act  or  omission 
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^8  actually  uncontrollable,  so  that  his  driver  cannot 
im,  or  direct  his  course,  or  exercise  or  regain  control 
is  movements,  and  in  this  condition  comes  upon  a  de- 
the  highway,  or  upon  a  place  which  is  defective  for 
f  a  railmg,  by  which  an  injury  is  occasioned,  the  town 
liable  for  the  injury,  unless  it  appears  that  it  would 
occurred  if  the  horse  had  not  been  so  uncontrollable, 
iiorse  is  not  to  be  considered  uncontrollable  that  merely 
or  starts,  or  is  momentarily  not  controlled  by  his 
M70  Tiiig  Massachusetts  rule  is  followed  in  Maine" 
isconsin ;  ^^  and  it  would  seem,  although  it  is  not  en- 
3lear,  that  the  Massachusetts  rule  is  followed  in  Michi- 
Pennsylvania,'^^  South  Carolina,'^ *^  West  Virginia,''® 
''ashingtonJ^  However,  the  rule  is  universal,  includ- 
)se  states  adopting  the  Massachusetts  rule,  that  where 
e  is  safe,  but  suddenly  swerves  or  shys,  or  backs  up, 
)  loss  of  control  of  the  driver  is  only  momentary,  and  a 
in  the  street  is  encountered  by  the  horse  so  acting,  the 
late  cause  is  such  defects®  Where  a  horse  becomes 
rarily  uncontrollable  and  backs  up  the  wagon  a  short 
58  to  a  dangerous  place  which  the  municipality  has 
jntly  failed  to  protect  by  railings  or  the  like,  the  fail- 
guard  is  generally  held  to  be  the  proximate  cause 
than  the  fright  of  the  horse.*^® 

he  other  hand,  where  a  horse  fell  upon  a  street  which 
good  condition,  without  any  fault  on  the  part  of  the 


iiction  in  the  highway,  if 
ample  space  for  the  use  of 
ellng  public."  Harrodsburg 
lam,  138  Ky.  157,  127  S.  W. 
i.  R.  A.  (N.  S.)  199. 
ItuB  V.  Northbridge,  97  Mass. 

* 

tile  is  followed  in  later  cases. 
imbridge,  208  Mass.  571,  575, 

557;  Scannal  v.  Cambridge, 
I.  91,  39  N.  E.  790;  Higgins 
n,  148  Mass.  484,  20  N.  E. 
ton  Y.  Taunton,  97  Mass.  266, 
)ok  V.  Charleston,   13   Allen 

190,  note. 
x>xnb8   y.    Topsham,    38    Me. 

Itger  V.  Milwaukee,  99  Wis. 
N.  W.  815;  Schillinger  v. 
96  Wis.  456,  71  N.  W.  888. 
Bll  T.  Wayne,  123  Mich.  386, 

215,  48  L.  R.  A.  644,  81  Am. 

204;  Bleil  v.  Detroit  St.  R. 
.lich.  228,  57  N.  W.  117. 
ihaeffer  v.  Jackson  Tp..  150 
{4  AU.  629, 18  L.  R.  A.  100,  30 


Am.  St.  Rep.  792.  But  see  Pittston 
V.  Hart,  89  Pa.  389.  Compare  Well- 
man  v.  Susquehanna  Depot,  167  Pa. 
239.  31  Ati.  566. 

75.  Mason  v.  Spartanburg,  40  S. 
C.  390,  19  S.  E.  15,  42  Am.  St.  Rep. 
887;  Brown  v.  Laurens  County,  38  S. 
C.  282,  17  S.  E.  21. 

76.  Hungerman  v.  Wheeling,  46 
W.  Va.  761,  34  S.  E.  778,  In  which 
case,  however,  the  horse  was  a  vic- 
ious one  and  in  the  habit  of  balking 
and  backing. 

77.  Teater  v.  Seattle,  10  Wash. 
327,  38  Pac.  1006. 

78.  Rucker  v.  Huntington,  66  W. 
Va.  104,  66  S.  E.  91;  Morsman  v. 
Rockland,  91  Me.  264,  39  Atl.  995; 
Vogelgesang  v.  St.  Louis,  139  Mo. 
127,  40  S.  W.  653;  Olson  v.  Chippewa 
Falls,  71  Wis.  558,  37  N.  W.  675. 

79.  Kennedy  v.  New  York,  73  N. 
Y.  365,  29  Am.  Rep.  169;  San  Antonio 
v.  Porter,  24  Tex.  Civ.  App.  444,  59 
S.  W.  992;  Olson  v.  Chippewa  Falls, 
71  Wis.  558,  37  N.  W.  575. 
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n' unicipality ,  and  in  its  struggles  to  get  up,  went  over  an  ""ir  •* 
tJTuarded  declivity  on  one  side  of  the  street,  the  fall  of  th-  .^ 
horse  was  held  the  proximate  cause,  and  the  municipality;^ 
was  held  not  liable.*"  So  where  horses  became  f rightenec»  ■« 
bv  a  cause  for  which  the  municipality  was  in  no  way  responsi-M^ 
ble,  and  fell  upon  a  stone  pile  in  the  road  which  was  not  ^ 
dangerous  obstruction,  the  fright  was  held  the  proximate 
cause,*^  And  where  a  horse  dropped  dead  on  a  bridge  anc;»  -^^Ed 
fell  of,  drawing  the  vehicle  and  occupants  with  him,  th^-«:=3e 
want  of  a  sufficient  railing  was  held  not  the  proximate  cause^^^  -e, 
on  the  theory  that  the  injury  was  not  the  natural  result  of  Sfc  a 

railing  only  two  and  a  half  feet  high,  and  that  it  was  not  th^^-  ^  le 
duty  to  provide  a  railing  which  could  successfully  resist  th^»  -^  "le 
sudden  weight  of  a  horse.*^  In  a  rather  peculiar  case  in  Iowa,  -a 
a  horse  tied  to  a  post  on  the  side  of  a  street,  became  frighten-  -i 
ed,  broke  his  fastenings,  and  ran  over  an  embankment  ajME" 
was  killed.  The  negligence  alleged  was  the  failure  to  erec* 
barriers.  It  was  held  that  no  recovery  could  be  had  because-  -"^  c, 
if  the  horse  had  been  driven  over  the  embankment  by  hi^»  _^^ci8 
owner,  a  recovery  would  be  denied  on  the  ground  of  his  con — -^  3'- 
tributory  negligence,  and  that  the  same  rule  applies." 

Another  class  of  runaway  injuries  is  where  the  horse  be —  g=-  ■== 
comes  frightened  at  some  defect  in  the  street.  In  such  a^^c-  ^ 
case,  if  the  vieiousness  of  the  horse  is  the  proximate  cause.  -^  -i 
and  not  the  negligence  of  tlie  municipality,  no  recovery  carr"^^Kn 
be  had." 

11.      NOTICE   OF   ACCIDENT, 

§  2855.     In  general.  ^_ 

Notice  of  the  accident  is  generally  rer|uired  to  be  givpi* 
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Chicago,     {207    III.    644) 


'.  State,  (47 


B41S 
6033 
S389 

4609 

G198 
2871 
2513 
4364 

2291 

2098 
6383 
439fi 
1988 


State. 


St.    R.    Co..     (166    111. 

3616, 

L   R.   Co.   y.   Whipple. 


106)   

etc  R.  Co.  V.  Wllher. 
b.    121)    4660. 

etc  R.  Co.  V.  WIlllamB, 
ed.   442)    

etc  Ry.  Co.  y.  Woodson. 
lo.    App.    208) 

etc  R.  Co.  V.  Toune, 
).   S9)    2111. 

ft  S.  T.  Co.  V.  Illinois 
I    R.    Co..    (216    111      116) 

T.    T.     "        —  - 


.    429)     . 


lo.  V.  North  We.1t- 
L  Co.,    (100  111.  App.   67) 
Tel.       Co.      V,       North- 


1208    III. 
Chk'^iiio     I'niiin    Traction    Co.    V. 

Ctiitapo.    (^011  111.  444)    ..   3973,   4018- 
Chirnco    l"ni"n    Traction    Co.    T. 

Chicago.    1215    111.    410) 

3983.    4022,    4387,  4400 
ChlcaKO    Union    Traction    Co.    y. 

Chlcaco.    CiiS  111.   114)    4040 

Chlcac"     UTifnii    Traction    Co.    V. 

ChiraE",    (t23   HI.   37)    4068 

ChlcHBo"  I'nlnn    Traction    Co.    y. 

Stanford.    1101  111.  App.   99)...    2967 
Chlcaco    W.    &    V.    Coal    Co.    V. 

Glaas.    (34    III.    App.    364) 20B4 

Chlckamlncc     y.     Carpenter,     (108 

D.   S.  663)    47B0,   4817 

Chlckanaw    ».     Sumner    County, 

(58    Mlsa.    619)     826 

Chlckaaha   v.   Looney,    (12B   P».c. 

Oklo.    138)    6678 

Chldsey    v.    PHBcairouln,     (S9    Sc 

Miss.    879)     5670 

Child    V.    BemuB.    (17    R.    I.    230) 

2216,     2242,   2146 
Child  y.  Boston,   (4  Allen.  Masi. 

11)    3030,    8034,   5614 

Ch_nd  y;_Hudson  Bay  Co..    (2  P. 


Child 


.    207) 


Holm 


792. 
(95      Mo. 


_.„      SfllS.    4119.   4166 

ChlldreSB  V.   Nashville.    (8  Sneed. 

Tenn.   347)    2108.   2108.   2320 

Chlldrev   V.   Huntington.    (34   W. 


Chllds    V.    Anacortea.    (S    Wash. 

4B2)     

Chllds    V.    ColumMa, 


GI7S 

4T3R 


3676,  S5TR.  3866 
Chllds  V.  Crawford  County,   (176 

Pb.    St.    139)    5128 

Chtlds  y.  Nnpheya.    (112  Pa.   601)    1904 
Chllds    V.    Nelson.    (69    WIh.    125] 

1992,  2932,  2972 
ChlldB  V.  .Shower,  (18  Iowa.  261)  1790 
ChllUcothe    V.     Brown,      (38     Mo. 

App.    609)    847. 

Ifi89.      1602.     1874.      1985.      2019.   2217 
Chllllcothe    T,    Bryan.    (102    Ho. 

App.    409)     3046 

Chltllcothp    V.    Henry.    (136    Mo. 

App.    188)    781.    1412.    4416.  4563 

Chllllcothe      V.      I^ean      Natural 


■.  Co., 


1  Ohio  nee  24)   1453 


Chllllcothe  V.  I.OBan  Natural 
Gns,  etc.  Cc,  (8  Ohio  N.  P. 
SB)     1624.  2738 

Chllllcothe   T.   Ravnard,    (80   Mo. 

185)     1472 


MUNICIPAI-  COBPOaATIONB. 
(ReterencBi  are  to  Pasea.) 


ChllBon  r.  WUbod.  <SI  Mich,  2BT) 

1170.    137!, 

Chilton     V.     Gratton,     (82     Ved. 

■73)    4831,    i871,    4374, 

Chilton    T.    St.   Joseph,    (143    Uo, 

191)  : 

ChllTera  t.  People^   (11  Mich,  43) 

SB),    S9S,    S204.    2tDT, 

Chlmlne   v.   Baker,    (32   Tex.   CiT. 

App.    E2D) 

14t>,    1G71,    1729,    2083,    30T0. 

Chin  Tan,   B»  parte.    (80   Cal    78) 

1E56,    lETl,    1ET4,    160E, 

Chlot  County  Levee  Inspectora  T. 

Crittenden,    (94   Fed.   (IIS)    

Chlpman    T.    Bowman,     ( 14    Cal. 

IBT)    

Chippewa  Brldg-e  Co.  T,  Durand, 

(IS3   WtB.    BBJ    1374,    ZSSt, 

2833,  3$81,  £674.  Z74S,  4114,  G332. 

ESSa,      eSIT,    5342,      E34E,      GSES, 
Chippewa  Falls  »,  Hopklna.   (lOB 

Wla.    811)    2814, 

ChlHbolm    V.    Georgia,     (3    Dall. 

Chlahotm   v.   MontKomery,    (Fed. 

Cas.    No.    1.883) 
_        873,    481),    4330,    4887,    4894, 
Chlam   T.    Bmlth,    (1)3   N.   Y.    S. 

391)    

Chittenden      v.      Columbua,      (£8 

Ohio   Clr.   Ct   R.    ESI)    ..    20S1, 
Chittenden      t.      I^nalnfc,      (IZO 


Christie   V.   Maiden,    (tl   W.  Va, 
)9S1  887)     5 

Chrlstman    v.    Melerh  offer,    (118 
4910  Mo,  App.  48)    El 

Chrlstman  t.   PbllUpa,    (EB  Hon, 
S747  N.   T.   )8S)    1 

Christopher    t.    New    Torfc.    (1) 
2!2g  Barb.   N.   T.    BB7) 

mS,    3108,    G191.  C 

Chrlstv    V.    Aahtabula.     (41    Ohio 

.1.71  St.    711)     II 

""        Christy      V.      Elliott,       (313      111. 
2413        ™y*.  ■ 


SS73 
1933 


Mich,   GSg)    . 


Chitt 


(IS)    1 


T.   )4G) ___. 

Choctaw,  etc.  R.  Co.  v.  Castanlen. 

(33  OklB,    7SS)    

Choctaw,  etc.  R.  Co.  v.  Hamilton. 

132   Fed.  117)    

Cholsser  v.  People,  fl4fl  111.  SI) 
Chops  T.  Burpka,  (78  Cal.  Efi8) 
Ch_oauette    v.    Barado.     (38    Mo. 


Co..   (15!  Hn.   SE7) 

Chosen  PreehoMers. 

(24  N.  J,  L.  7m- 


1  Elec 


Ry. 


4934 

2289 

410G 
S8S4 

Z9G7 

3987 
2746 
E543 

2G31 

34GO 


.   Milwaukee,    (!4   Wla. 

4 

.  Milwaukee.    (31    Wla. 

mil    4127,  4 

Church       T,       People,       (178       IlL 

206)     3 

4038.  40S9.  4060.  4478.  4ES1,  4 
Church  V.  Portland,  (18  Ore.  73)  8 
Church    o_f   our__Laay_of   Mercy. 


Churchill   V,   Detroit,    (1G3   Mich. 

93)     1 

Churchill   T.  Marsh,   (1   Abb.  Pr. 

N,  T.  219)   1 

Churchill     V.     Walker,     (88    Oa. 

681)    879, 

Churchill    V.    West    Falrlee,     (17 

Vt.    447)    G 

Churchman  v.  Indianapolis,   (110 

ln<l.   159)    4 

Chute  V.  State,  (19  Minn.  871) 

1)93,  1 
Chv  Lunff  T.  Freeman,   (91  U.  S. 


Tablb  of  Oabes. 

(Referencea  are  to  F«B«a.) 
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nUI  V 

Bmtsch«, 

(M   Ohio 

■Si".: 

BIckett.    (26    Ohio 
..    1S06,    13*2.    H08. 
Blper  Mfg.  Co..  (8 

t.v- 

(3  Ohio 

.    Bryson,    (IG    Ohio. 


latl    V.    BuPklnBham.     (10 

.  SB7)    113t.  2134,  Z20I. 

Mtl  T.  Burkardt,   (SO  Ohio 

CL   Rep.    3SD)    196», 

iBtl  V.  CKmeron,  (33  Ohio 
")  1083,  !616,  4184.  4749, 
ikll  V.  Clnclnnall  Edison 
trto     Co..      (11      Ohio     Dec. 

!44S, 

Clnclnnall  GasllBhl 
,  (E:  Ohio  St.  2TS>  . 
"■ tl  Hospital. 


<ke  Co., 

lAtl  y.  i„inciii 

3hio  St.    4401    

Mtl  V.  Cincinnati  Sou t hi 
-.0  0.  C.  D.   4S8) 


wtl  V.  CInclimtttI,  etc  Co.. 

)hlo  St  34E)    

iBll  V.  Columbia  &  C.  St. 
Co,    (17   Wkly.    Lew   liiil. 

2882, 

l»tl  T,  Corry,  (10  Ohio  Dec 

IBgl. 

sAtI    V.    Covington     A.    C. 

SCc.    (20   Ohio   CIr.   CI. 
>    28J4. 

latl  V.  Dexter,  (EG  Ohio  St. 
.ST3,  878.  8441,  3739.  8800. 
--'  -r.  Dlekmeler.  (31  Ohio 


II)   . 


BOO 

...  (t  Ohio' 


Dodson,     (T    Ohio 


EsKleston   Wilson 

(t  Ohio  Dec.  1188)   

ti  V,  Fleischer.   (63  Ohio 

['Fraileri'usOhio 

B04)    

Quckanherirer,    (60 


V.  HonnlKfort.  (1  Ohio 


laon.    (17   Ohio 
liVis  Ohio  ClV, 


P.  D«0.  E49}    . 
latl     V.     KsBBel: 


■tl  V.  LewlB,    (66 

Ohio  St. 

jjl  ,.  l.cErl.„d. 

(7   Ohio 

Htl  V.  HcMlck'pn 

(6   Ohio 

•ti  v.^ann^  (G4 

Ohio  St. 

all   T.    Uathera, 
7BB>     

(«    Ohio 

1410 
1S21 
40T0 
tlB8 

CI 
CI 

CI 

2828 

rtr 

2281 
2S09 

CI: 

E400 

CIr 

4074 
S69E 
E104 
BlEi 

CI 
CI 

nr 

S448 

CI 

4443 

CIr 

3S70 

•". 

40G2 

Clr 

3E04 

CI 

4610 

CI 

4192 

S13E 

CI 

4101 

CI 

&E18 

CI 

6804 

CI 

4SS9 

CI 

4024 
4373 

CI 
CI 
CI 

6E16 

CI 

1340 

CI 

2478 
4407 

CI 

4391 

CI 

2GGS 

CI 
Clr 

CI 

4B19 
40S1 

CI 

384)     . 
nnat! 

Dec    182) 


'.  Miller.  (29  Ohio  L. 
.  Moorman.  (11  Ohio 
v'.'NeweiC  "((Ohio 
V.    Fenny,    (21*  Obio 


Conn.  Rep.  Ohio,   178 
Inclnnatl  t.  Rice,  (16  unio.  Z2B) 
Inclnnatl     v.     Roth.     (20    Oblo 

Clr.    Ct.    Rep.    81T)     

Inclnnatl     v      Seanoneood,     (46 

Ohio   St.    !96) 1649,    2E70. 

Inclnnatl    v.    Shftw,     (3    Wkly. 

Law    Bui.   Ohio,    6EB) 

Inclnnatl    -v.    Standard    Wag-on 

"-         -    Ohio.   N.    P.    887) 

1   V.   Stone,   (S  Ohio  St. 

88)     . 

[nclnnall  v.  Walla,   (1  Ohio  St. 

222)    

anclnnati  v.   Wewell.    (Ifi  Wkly. 

Law    But.    Ohio,    387) 

Inclnnatl  v.  White.   (6  Pet.  U.  S. 

Y'18a, 

Turnpike  Co    v. 

Avondale.    (fl    Ohfo,    ni'c,    818) 

ndnnatl  Gas  l.tirlii  .^  Cnkc  Co. 

lale,    .  r.    '  i|  ..■   .-"1     iST) 

3413,     3414, 


4339 
4848 
4100 
4868 
B4B8 


2939 
SISQ 

8706 
3961 


Cincinnati,      (6! 

)9)     

clnnatl,    etc,    Ry. 
19     Ohio     Clr.     Ct. 


Rep.     Bit) 
4260.    4261, 


...    3139, 


42T3 
2998 
3143 


lan.    (116    Ky.    479)    881 

Lclnnall.    etc.    R.    Co.    v.    Belle 
Centre,     <48    Ohio    St.    278)....   313T 
iclnnatl.    etc.    Ry.   Co.   v.   Bow- 
IRB    Grren.    (5T    Ohio    St.    336) 

2098.   3E83 
iclnnatl,    etc,    R.    Co.    t.    Car- 
hase.    (36   Ohio   St.    631)    3279.  BG02 
iclnnotl.  et<^.  R    Co.  V.  Clncln- 

latl.    (62   Ohio   St,    4SE) 4392 

iclnnatl,     etc.    R.    Co.    v.    Cln- 
ilnnatl.     (8    Wkly.    Law    Bui. 

834)    2001,   2004 

Innatl.    etc.   R.   Co.   v.   Com- 
inwealth,    (128    Ky.    712) 1441 


etc.    R.    Co. 


..     170     ma.     318) 
(  lfi32.  S0T2, 

,   etc.   R.   Co.   V.    Cum- 

e,      (14     Ohio     St.     E23) 
3391. 

,   etc.   R.   Co.   V.   Ulms. 

(71   Oa.    S40)    , 

nclnnall,  etc.  R.  (To.  v.  People, 

:207    111.   B6a)    

iclnnatl,    etc.   R.  Co.  v.  People. 

213    III.    197)     

iclnnatl.  etc.  R.  Co.  v.   People, 

213    111.    ESS)    

iclnnatl.  etc.  R.  Co.  T.  Roee- 
rllle.  <T6  Ohio  St.  10B)..82GG. 
iclnnatl,  etc  R.  Co.  v.  8uHI- 
'an.    (32   Ohio  St.   1G2) 


8009 
6023 

B024 
3293 
3098 


Mtjnicipal  Coeporations. 

(Referencea  are  to  Fasea.) 


Cincinnati.  U  A  A.  Electric 
Street  R.  Co.  v,  atahle,  {ST 
Ind.    App.    BSB)     tut 

Cincinnati  Southern   R.  Trustees 

V.   Haaa,    (43   Ohio  St   239) 3ie2 

Cincinnati  &  Spring  Orove  Ave. 
St.  Ry.  Co.  V.  Cumminavllle, 
(li    Ohio    at.     E23) 1392 

Cincinnati  Street  R.  Co.  v,  Cin- 
cinnati,   (8   Ohio.  N.   P.  SO) >E6g 

Cincinnati  Street  R.  Co.  v. 
Smith,     (23    Ohio    St.    291) 

1E36,    34)3,    S196.  GUT 

Cincinnati  Tp.  v.  Ogden,  (S  Ohio 

23)    6098 

Cincinnati  Turnpike  Co.  v.  Cin- 
cinnati. (<  Am.  t..  Rec.  Ohio, 
8(6)     S«0 

Cincinnati  Water  Co.  Y.  Cincin- 
nati,   (1   Ohio.   143)    ISIT 

Clrc1«vllle   V.   Neudlne,   (41   Ohio 

St.    465)    648S.  G491 

Circlevllle  v.  Sohn.  (G9  Ohio  St. 
tSE)    642«.  E«32 

Circlevllle  Uicht  A  Power  Co.  v. 
Buckeye  Oaa  Co..  (69  Ohio  St. 
289)    S422 

Cities  V.  .     See  names  of 

particular   cities. 

Cltlaens  Bank  v.  Spencer.  (120 
la.   161) 

2G69.  2ESZ,  2E6E.  4114,  4126.  4T46 

Cltliena-     Bank     v.     Terrell.      (73 

Tex.  460)  4682,  4833.  4S1E.  4923.  4927 

Cltlaens'    Coach    Co.    v.   Otmrten 

H.  R.  Co.,    (as  N.  J.  Eo.  267)..    SSIB 

Cltlsena'  Electric  LiKht  &  Power 
Co.    V.    Sando,    (9B    Mich.    661) 

3407.    3461,    3466.  2632 

Cltliena'  aaallRht  Co.  v.  Wake- 
field.   (161    Masa.    432) 2836,  4002 

Cltlsens'   Gsa   A    B.   Co,   v.   Nlch- 

Olaon,     (162    Fed.     389) 6TT3 

Cltlaena-  Qaa  A  Ml  nine  Co.  v. 
Elwood,     (114    Ind,    3321 

1391.    IBOl,    1606.    3*13,   3426 

Clltiens'  Cns  &  Oil  Mlnlnp-  Co 


.liena'   Street  R.   Co.  t.  Mem- 
phis.   (6S   Fed.   TIE) 

Itlsena'  Water  Co.  v.  Bridgeport 
Hydraulic    Co..     (Gt    Conn.    " 


M 


Blymyer    Mfr      Co,     (T       

Ohio  Wkly.  L.  Bui.  SO) 11^ 

■'--  -.  Lamaon,  (76  U.  a.  »  Wall. 

644,  4I(^ 

.     /.  McDermott,    (G  Ohio  Dao. 

94)     4tca 

y  Bank  v.  Hule.    (1  Rob.   t)6>  44^* 
_  ty  Council  v.  Ashley  Phosphate 

Co.,    (33   S.   C.   26)    S»= 

City    Council    v.    Dunn.    (1    Hc- 

Cord.  8.  C.  33S)  ID32,  t)t4,  2SSG.  S41 
City    Council    v.    Kins,    (4    Ho- 

Cora.   S.    C.    487)    tt* 

City    Council    V.     PInckney,     (1 

Const    Rep.    S.    C.    41) 441 

--,     Council    V.    Truchelat,     U 

Nott    A    McCord.    1!T) »».  141 

'Ity  _Imp.__Co.  V.  Broderlok,   (ItB 


Cat.    139) 


.   lU 


:y-item  Co-operative  Print  Ins 
"■-      -     Now    Orleana.     (61    I.a, 

3)    GOIT.   60t),  Gist,  6Sr- 

..  illahlnK    Co.    v.    Jersey 

City,    (64  N.   J.   U   437) I6t= 

Ity    Railway    Co.    v.    Cltlaen^ 

Street  Railway  Co..    riSfl  U.  a 

'67)  3336.  33BT.  3424.  3467.  1491.  166- 

Rallway     Ca     v.     Cltliena* 

.   tlway     (A.,     (62     N.     E.   Ind. 

67)    142),    1481.  »I 

y    SeweraKe    IT.    Co.    y.    Darla; 

8    Phlla.    Pa.    6851 114-^ 

._y  Seweraire  XT.  Co.  r.  Davl^  (1 

LeiC.   Oai.  Pa.   402)    Ill ' 

Street  Imp.  Co.  v.  Babcock, 

!3  Cal.  206)    

Street  Imp.  Co.  v.  Babcock, 

_J9    Chil.    690)    

y   Street    Imp.    Co.    v,    I^rd. 
■13S_Cal._17)^^.._^..   2681.  4001, 


Table  of  Cases. 

(Rkferencei  •.ra  to  Pasea.) 
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V.    Kamrorttay,     <T4 
."ci<Ur"County,  "(bYoI 


V.  HardlBon,   (40  Tex.  Civ. 

"■      ■   'v.  HoIdridB«l    (BS  Barb.Nl 


.    Hutford,     (SG     Conn. 

'iiiflrie   ^.., 

4S4a,   4SeO,    4SI)1,   4 

Otoa  County.   (104   Fed. 

4»00,  ' 

Spokane,  (63  Fed.  61G) 

iG30.   S 
Walker  A  Davia,  (26  la. 

GZ15,   r 

T.   Strons,    (8t   N.    ~     ~ 

i'iio.'  -_^. 

seflT,  mi. 

state,  (5  la.  bOm   

V.  Patrick,  (64  Mo.  App. 

1840, 

V.     Uetropolltaa     Fire 

(7  Abb.  Pr,  N.  a   N.   T. 

AppilaaUoiC'aSB '  Wla. 
Cm*,'  '  (» '  Co'k^  '«4')  ■ '. 


2346 
1330 


Atehlson,  etc.  R. 

ipp,    TS3)     

Atlantic  aty.  (1 

'  'Buciiaiiaixl     It 


0  Fed. 

.    6446, 
Minn. 

Srnum,  (')'  UcCord  3.  C. 

CapV  'May,'  '(60'  N."  J.'  il 

Chicago,    (E    Fed.    Cas. 

.7)    64Z6.    E6S8,   6 

Otlcavo.  (IGG  111.  123)  4 
ChlCBKO.  (16«  111.  84)  .  4 
Chlcaso,    (114   III.   BIB) 

4022,  4 
CblMgO,  (S!0  111.  363)  I 
Chicago  4  N.  W.  Ry.  Co.. 

la.  6SJ)   1 

CoIumbuB,  (10  Ohio  Dec. 

Commonwealth, 


117) 


Denton,    (1    B.    & 


67.  4782.  4Yfl7.  477«,  ■ 
latrlct  of  Columbia.  (3 
14   D,   C.   7B) 


'Dunklrlt, 

(19 

N. 

T 

S. 

BlUabeth. 

S  Haas 
(82   N 

1^ 

Blliabeth, 

(17 

N. 

J. 

L. 

ElUabeth, 

(40 

N 

J 

L. 

..  130B.  I73S.  i:?*:.  1227. 
Farmers',  etc.  Co.,  (IB 
N.    Y.   2B8)    


136)    87B.    878,    IGIG, 

4S04,      4862,      4B78,      4529,     4Gi6,   > 
~     ■      V.     Janasvlllo,     (11     Wis. 

v. '  jenniii'gi'  (32   Pac.'  CaL 

V.  KatiBaB  city.'  (in  u'  B. 

:. 60S, 

V.     Lawrence,     (76     Kan. 

4004.   ' 

V.      Lawrence,       (63      111. 


.    1GE4 

.    1863 
)    2360 


3818.      8820, 
_4666,      4667, 


.673. 


S8GS,  46fil, 
4S18.  4832,  4 
)S) 
tIDl,  3 


6477 
G2TS   ' 


IIB 


Mccormick.  (1T4  J 
iianc'lieBte'r.  (G2  N. 
'unswick, ' (4i_'N.  ^ 

New    iior 


Noblesvllle,     (44    Ind. 

V.  Northiimilton,  '(l!0  Fed. 

(fSI,   48S6, 

V.    North    Muskegon,    (88 

308)    3BT,  BI77, 
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Miller  Y.  Berlin  (Fed.  Oblb,  No. 
8820  9,562)    

Miller  Y.  Board,  (16  Misc.  Rep. 
4174  N.  Y.   322)    

Miller  y.  Bradford.  (186  Pa.  164) 
6678  6622. 

Miller  y.  Bridfire water,  (24  N.  J. 
2066  L.  64) 

Miller  y.  Burch.  (32  Tex.  208) 
2760  1416.    1891,    1914. 

Miller  Y.  Bush,  (84  N.  Y.  S.  286) 
6663       Miller   y.    Camden,    (64   N.    J.   L.. 

201)     608, 

6609       Miller  y.  Canton,    (112  Mo.   App. 

322)    6606.    6721,    6727, 

2387       Miller    y.    Cincinnati,     (10    Ohio 

Dec  Reprint  423)   

8921  Miller  y.  Cincinnati  U  &  A.  E.  St 
8900  Ry.    Co^     (43    Ind.    App.    640) 

Miller  y.  Commonwealth,  (88  Va. 

8601  618)     

Miller    Y.    Cunningham,     (7    Pa. 

Ct.   R.  600)    

4100       Miller  y.  Dayenport   (8  Ida.  693) 

Miller    Y.    Des   Moines,    (143    la. 

1470  409)    2662,   2689, 

Miller  y.  Detroit  (166  Mich.  630J 

6696, 

2762       Miller  y.  Detroit  etc.  R.  Co.,  (126 

Mich.    171)     

887       Miller    &    Bussey    y.   Dufirss,    (77 

Ga.    386)     

1372  Miller  y.  Fltchburfir*  (180  Masa 
32)     ,,, 

669       Miller  *  v." '  Ford,* "  (4  *  Rich.*  *  Law. 

376)     

Miller  y.  Goodwin,  (70  111.  669) 
6196       Miller  y.  Grandy,   (18  Mich.  640J 

6348, 
6192       Miller  y.  Greenwalt  (64  N.  J.  L.. 

197)  

8399   Miller  y.  Greargr,  (26  Ii^  76). 

Miller  y.  Hastingrs,  (26  Pa.  Super. 
8970     Ct  669)  


6118 
2442 

649 


2746 

4817 
4409 

4242 


8606 

6736 

6604 
1668 

6802 

2882 
4467 

2168 

2118 

4803 

4081 

6182 

2444 

4919 

1176 

6696 

6286 

1980 
6174 

774 

6782 

2801 

8629 

2870 

6018 
6228 

6866 

6671 

2868 

966 

2667 

6176 
4989 

6861 

707 
2461 

6063 


Municipal  Cobpobations. 

(Beterences  «.ra  to  F»cam.) 


HlUer  V.  Horton.  (lEl  Hau.  B40) 

!•«,  1 
Miller  V.  Indlankpolla,   (IIS  lod. 


Miller  V.  Kanau  City,   (IGT  Ho. 

App,  S88)    E 

Miller   r.    klater,    (68    CaL    141) 
Miller  <r.   Lerch.    (1   Wall.   U.   8. 

C.  C.  HO)    .    * 

Miller    V.    Lo» 

102) 


(B    PhliB.   Pa. 


Hllle 
Mllle 


'.  Hay( 


Eg.  SZ)    6E70,  G 

Miller  V.  Mullan,   (IT  Idaho,   S8) 

siSE,  esai,  GeoE,  t 
Miller  T.  Newport  Newa,  (IDl  Va. 

431)      SQ4S,      G413,      G44T,      5449, 

eE28,  G 
Miller    y.    New    York,    (98    N.    T. 

8.    217)     G 

Miller  V,    Now    York,    (S   Hun,   N. 

\.  3E)    10B4,  1T34,  ZT3E,  G 

Miller    V.    New    York,     (IG    Wall. 

U.  8.   4T8)    1789,   1 

Miller  V.  New  York  Taxlcab  Co., 

(120    N.    Y.    8.    a»B)     1 

Miller  V.  New  York  and  Erie  Ry. 

Co.,    (II  Barb.   N.  Y.   E13)    1TG3,   1 
Miller     V.     North     Adams.     (183 


G69) 


Miller  V.   Park  City,    (Tonn.   lEO 

8.   W.   80)    

Miller  r.  PerrlB  IrrlKatlon  Dlst„ 

(85  Fed.  693)    

Miller  V.  PerrlB  Irrigation  DiBt„ 

(99  Fed.  143)    

Miller    V.    PennBylvania    R.    Co.. 

'f=     »  Atl.  iOSi    

.    Philadelphia.    (S31    Pa. 


Ulller  V.  WIlk«a-Barr«  Oaa  Co, 
(Z0«  Pa.  St.  1G4) ISai.  I«M.  HU 

Miller's     Adm'r.     v.      PensacoU, 

(2  Woods  c.  c.  811)  an,  IH 

Miller  Sc  Praflklln  t.  Linchbarft 

(20  QraL  Va,  ISO)   Htl 

MUlerstowD  v.  Belt    (ID  Pa.  B' 


no 

Mlllerstown    v.    Frederick,    (114 

Pn    ai     43E)    4810,  tin 

Btonetiam.    (It   Me.  78]  1101 


^ig 


Mllllkea   v.     Houffbten.      (CU.  i 

Pac     914)  4EiT 

MUllken     v.  '   Weatberford,' ' '  (ii 

388)    nil,  IHI 


Million  V.   Soule.    (IG   Wash.   tSl)  1TE1 
MlUoy    &    Tp..    /a    n.    of    OnoB- 

daga,   (S  Ont  Bep.  ET8)    IfTI 

MlllB.    /n   n.    (HE    tl.    8.    188) UH 

-      .  Brooklyn.   (It  N.  T.  489) 

"■•-      •""     "HI.  I 


Mills   V 
Co..    ( 


SOIT,     SO)S,    iGlf,  Htt 


'.  CbarleBton,  (SI  Wis.  4 


3430       Mills   1 


t70<.   ITOf.  877* 
Mills    V.    D«trott,    (9S    Mich.    4») 

I9TS.  t%ii  l)U 
Mills    V.    QlesBon,    (11    Wl*.    4T0J 
124.      1181.      130T,      87S4.      4ai»,  Wt 
1884,  4868,  4HI 

Mills  V.  Learn,   <S  Or.   tlG)    HI 

Mills   V.   Missouri,  etc.   Railroad     . 
Co.,   (94  Tex.  24i)    . 


Mills 


.  Norwood.  (11  Ohio  Due.  , 


t«71 


Tablb  of  Cabbb. 
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(References  are  to  PaRes.) 


MlllTille   Traction  Co.   ▼.   Good-  ^  ^^ 

win.    (SS   N.   J.   Eq.   448)    291$ 

mine  T.  Darldson,  (S  Martin,  N. 

a  La.  409) 798.  1418.  1918.  1918 

lillne   T.   New   Orleans,    (18   La. 

fS)    846.    688.     696 

miner  v.  Pensacola.    (Fed.  Cas. 

No.  9.619)  N 4819.  4907 

miner  v.   Relbensteln.    (86   CaiL  ^ 

i08)    1149 

miner  v.  Trenton.    (80  N.   J.  L^ 

1S8)    2644 

miner  v.  Trenton.    (66  N.  J.  L^ 

160)    8986 

milnes  V.  Gtory.  (14  Ves.  400)..  8881 
Mllo  y.  Harmonv.  (18  Me.  416)  867 
milostan    ▼.    ChfcasTO.     (148    Tit 

Api>.  640)    6769 

mister    ▼.    SpartanburfiT*    (68    S. 

a   148)    696.   4972.  6026 

ICllster  y.   Spartansbursr.    (68    S. 

a  26) 4972.  6026 

miton  y.  Haden.  (82  Ala.  SO)  894 
mi  ton   y.   Hoasland,    (8  Pa.   Co. 

Ct.  IL  288)    . .    1498.  2144,  2293.  2816 
milton  Schnaier  &  Co.  y.  Orlgrsby. 

ai7  N.  Y.  a  466)    1410 

miltonyale  y.   Lanoue^    (86  Kan. 

fOS)    1655 

miward   y.    Thatcher.    (2   T.    R. 

tl)    1002 

Milwaukee    y.     Day  is,     (6     Wis. 

S77) 8281,  6481.  6703,  6761 

Milwaukee  y.  Oimble  Broa,  (130 

Wis.    81)     6160 

Milwaukee    y.    Gross,     (21    Wla 

141)    ....   792.   1589,   1600,  1944,  1947 
Milwaukee  y.  Herman  Zoehrlaut 

Laather    Co..     (114    Wis.    276)     ^    , 

988,  8861.  5181 
Milwaukee   y.   Koeffler,    (116   U. 

a    219) 6863 

Milwaukee     y.     Milwaukee.     (12 

Wis.  98)    501,  610,  618,     661 

Milwaukee  y.  Milwaukee  El.  Ry. 

4k  L.   Co..    (147   Wis.    468) 8656 

Milwaukee     y.     Milwaukee,    etc. 

Co.,  (7  Wis.  85)    8821 

Milwaukee   y.    Shailer.    (84    Fed. 

106)    4164 

Milwaukee    Boiler   Co.    y.    Wad- 

hams  Oil  &  O.  Co..    (126  Wis. 

82)     2809,  2956 

Milwaukee   El.    Ry.   &   L   Co.   y. 

Milwaukee,  (87  Fed.  677)   3768, 

8771,    4417,    5107,  6108 
Milwaukee  Fire  Dept.  y.  Helfen- 

stein.  (16  Wis.  136)    2261 

Milwaukee     8.     R.     Co.,     In    re, 

(124    Wla    490)     3143 

Milwaukee,   etc.  R.   Co.  y.   Fari- 
bault. (23  Minn.  167)  3140.  3944,  Al\i(i 
Milwaukee   y.    United    States    F. 

4k  G.   Co.,    (144   Wis.    603)    2289 

Minces    y.     Shoenlgr,     (72    Minn. 

628)    1744 

Mlnden    y.    SUyerstein,     (36    La. 

Ann.    912)    1625,    2129,  2397 

Miner  y.  Miner,    (11   III.   43) 6112 

Miner  y.  Vedder,   (66  Mich.  101) 

4762    4772 
Mineral  City  y.  Gllbow,  (81  Ohio 

St.  268)    6706,  6757 

Mineral  City  y.  Render,  (61  Ohio 

St.  122)   973 

Mineral  Wells  v.  Darby,  (Tex.  51 

&   W.    851)    4682 

Mineralized    Rubber   Co.   v.    Cle- 
burne.  (22  Tex.  Civ.  App.  621) 

2770,   4622 
Miners'  Ditch   Co.  v.  Zellerbach, 

(87  OaL  648(    250.  2583 


Minersyille  y.  Schuylkill  Electric 

R.   Co..    (206  Pa.  St.   894)    8457. 

8604.  8610 
Minmiy    y.    Hanson.    (102    N.    Y. 

696)    4616 

Mlnhlnnah  y.   Haines,    (29   N.  J. 

L.    888)    6286 

MlninfT    Co.-  y.    Cullins,    (104    U. 

a    176)     966 

Minneapolis  y.  Janney.  (86  Minn. 

Ill)     2626.  4608 

Minneapolis        y.        Minneapolis 

Street  Ry.  Co.,   (216  U.  a  417) 

3483,    3488,    3707.    8711.  8712 
Minneapolis  y.  Wilkin.  (80  mnn. 

140)     4431 

Minneapolis  Brewing:  Co.  y.  Mc- 

Gilliyray,    (104   Fed.   258)    1678 

Minneapolis     Gas-Llgrht     Co.     y. 

Minneapolis,     (36    Minn.     169) 

849.  1862,  8908 
Minneapolis    General    E.    Co.    y. 

Minneapolis,     (194     Fed.     216) 

8674.  8706 
Minneapolis   Police   Dept.   Relief 

Ass'n.,    /n   re;    (85    Minn.    802) 

6331.  6884 
Minneapolis,  etc  R.  Co.  y.  Britt, 

(106  fa.  198)    8199,  8818 

Minneapolis,  etc.  R.  Co.  y.  Lind- 

qulst,  (119  la.  144) 4884, 

4385,     4398,     4399,     4460,     4462.  4622 
Minneapolis,  etc  R.  Co.  y.  Hart- 
land,    (85    Minn.    76)     8141.  8142 

Minneapolis,      etc.      R.    Co.        y. 

Marble.  112  Mich.  4)   3218 

Minneapolis,   etc.   R.   Co.   y.   Mil- 

ner,  (57  Fed.  276)   1984 

Minneapolis    St.    R.    Co,   y.   Min- 
neapolis,   (155    Fed.    989)     ....   8469 
Minneapolis   St.    R.    Co.   y.    Min- 
neapolis.   (189   Fed.    446)    8608. 

8516,  8632.  8649,  8776 
Minnesota,  etc.  Land  &  Imp.  Co. 

y.     Billingrs.     (Ill     Fed.     972) 

904.    8036.  4402 
Minnesota   Linseed      Oil      Co.    y. 

Palmer,    (20    Minn.    468)    4626. 

4626,  6864 
Minnesota  Thresher  Mfgr.   Co.  y. 

Lanffdon,   (44  Minn.  37)    2688 

Minor  V.  Hamilton,  (11  Ohio  Clr. 

Dec.    16)     4077 

Minor  y.  Hamilton,   (20  Ohio  C:ir. 

Ct.  R.  4)   3988,  8999 

Minor  y.   Logrgrins,    (14  Tex.  Civ. 

App.    15)     4768 

Mlnot  y.  Boston,  (142  Mass.  274)   49S3 
Minot  y.  Boston  Asylum,  (7  Met. 

Masa    416)     668 

Mlnot    y.    West    Roxbury,     (112 

Mass.  1)    fl09.  858,     869 

Minter    v.    Bradstreet,    (174    Mo. 

444)     1791 

Mintum  V.  Larue,  (23  How.  U.  S. 

435)    787.   896,   8416 

Mlntzer    y.    Schilling:,     (117    Cal. 

361)     690,  1263 

Mirande.   Ew  parte,    (73   Cal.    365) 

1266.    1324,    2191,  2249 
Mlservey  v.  People,  (208  111.  646) 

4483,  4486 
MisRano  v.  New  York.   (160  N.  Y. 

123)    5125.    5128.    5437.  6691 

Mississippi  y.  Johnson,    (4  Wall. 

U.  S.  475)    1533 

Mississippi,    etc.   R.   Co.   v.   Cam- 
den. (23  Ark.  300)   873 

MiRBOuri    V.    Illinois.    (180    U.    S. 

208)     3062 

MlBSOurl    V.    Murphy.    (170   U.    S. 

78) 2012 


Municipal  Cobpor&tions. 

<RcterenceB  are  to  PsKes) 


Mlnsonrl  Cltr  T.  Hutchinson,  (71 

Mo.  It)   IIBI 

MlBiQurl-EdlBon    Blactrlc    Co.   v. 

Webor,   (101  Ho.  App.  »)   n9< 

Mliiourl    Inatltute    tor   Bltnd   ▼. 

How.    (IT    Mo.    nil     >810 

HltBOurl    K.    A    T.    TruM    Co.    v. 

Smart,    (Bl   La.  Ann.    tit)    

UlBBOurl,    etc.    R.    Co.    v.    Baker, 

(14  Kbd.  683)    it4,     lEI 

UlBBOurl,  etc,  R.  Co.  t.  Brmtcher, 

(B4  Tei.  CI*.  App.  10)    ....  «4S, 
MlBSDurl,     etc.     It.     Co.     T.     Itert 

Scott    (IS    Kan.    436)     4 

MlHBourl,    etc.    R-   Co.   v.    Baber, 

(IIS   U.    B.    «13)    1 

UlBBOurl.   etc.    R.   Co.   t.   OlAtbe, 

(IGS    Fed.    624}     t4i: 

MlBBOurl.    etc.    R.   Co.   v.   Owena, 

(Tex.   7B   8.   W.   B7B>    

UlBBourl  Pacinc  Ry.  Co.  t.  Chick. 

(6  Kan.  App.  481)    

HiBBourl  Pacfflc  R;.  Co.  v.  Kbd- 

UB,    (SH    U.    S.    itt)     

MlBBOurl  Pacific  R.  Co.  v.  Wvan- 

dotte,    (44   Kan.   S3)    14TS.   1488,  1481 
IClBBOurl      Rtver      Tel.      Co.      t. 
^Mitchell,    (M    B.    D.    191)    B39*, 

1488,  i49S,  tESI,  i^T: 
""   ■  .    Kaneaa    City,    tl8    Mo. 


I  Ho.  iti: 

(444,  I44G 
Httchell  V.  Abbott.  (88  Ha.  888)  "" 
Hitchell     y.     Brown,     (18     N.     H. 

816)     ■•..■    1 

Mitchell    V.   Burlington,    (4    Wall. 


Dec   810)    Blil 

Hitchell   T.   City  Nat   Bank,   (IB 

Tex.    Civ.    App.    17i)     4871,  4901 

Hitchell  r.  City  Nat  Bank,    (91 

Tex.  J«) 4820.  4621.  4878 

Hitchell   V.  Dakota   Central  Tel. 

Co.,    (26   S.    D.    409)    17S0.    175E, 


Hitchell 


Hitchell    V.    Pox    A    Di 

Lea,  Tenn.  4J0)   

Hitchell  V.  Hair—    '" 


.    2S11 


Hitchell   V.    Tulaa    Water  L.  B. 
A  P.  Co,   (81  Okla.  148)  8111, 

Hitchell  V.  Wlea,   (Bl  lot  tui  UU 
Mitchell    V.    Wiuluna,    (17    InO. 

„•«    Ull.lni 

Mitchell   T.   Witt,    (91   Va,   411) 

loss,  1044  IW 
Mitchell      V.      WOTceater,      (IM 

Maaa.  61B)   HI 

Hltchell'a   Adm'r.   v.    Brady,   (10 

Ky.  U  Rep.  1B8)   1111 

Mitchell  Furniture  Co.  t.  (nare- 

lana,    etc.    B.    CTo..     (■    Ohio    B. 

4    C.    P.    Dec    87B)     IW 

Mitchell   &   WB.lBOn   t.   Pranklln 

County,    (IB  Ohio  St   148)    ....    Ut 
HHchellville  v.  Board  of  Sup'ra. 

(S4  la.  BB4)    IM 

HlttB|r  V.   park   RldKe,    (61  N.  J. 

L.    ftl)    4114 

Mix      V.      Nei      Perce      County 

Com'ra.,    (18   Idaho,    iBE)    tllT,  Silt 
Mix  V.  People,    (lu6  ni.    4IB)....  tUt 

Mil  V.  Roaa,    (E7  III.   Ill)    4(n 

Mixer    T.    Adam,     (111    N.    T.    8. 

81)     4in 

Moale  V.  Baltimore,   (SI  Hd.  114) 

1901,  t»l 
Moberly  t.  Honn,    (ISl  Ho.  19> 

1818.  1814,  4841.  44BG,  4IIS 
Hoberly  r.  Hoover,   (B8  Ho.  App. 

683)    iftl,  mi 

Hoberly    v.    Richmond    TeL    Co, 

(111   Ky.   889)    8488,    8448,   I7ti,  lltl 
Hoberly  v.   WIffht.    (18   Ho.   App. 

269)     "...  lUt 

Moberry    v.      Jefferaonyllle.      (18 

Ind.   1B8)    «8B,    1106,    1864,   1611, 

)87t  4«I 
Mobile    V.    Allaire^    (14    Ala.    400) 

1806,  18H 
Mobile  v.   Baldwin,   (E7  Ala,   CD 

it<8L  IIM 
Hoblle   V.   Barton.    (47   Ala.    84)  1411 
Mobile    V.    Bienville    Water   Sup- 
ply   Co.,     (130    Ala.     379)     3069,  lf«E 
Mobile    V.    Craft.     (94    Ala.    US) 

1!31,  Ml* 
Mobile  V.   Powler,   (147  Ala.  40J) 

3228.   328$.  iV 
Mobile   V.    Dnrgan,    (4S    AIb.    


Tablb  of  Cases. 
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y.  WarlnfiT.   (41  Ala.   189) 

y.  Watson,  (116  U.  8.  289) 

S41,     668,     686,     694,     711. 

y.    Tullle,    (8    Ala.    187) 

1480,  1646,  1649,  1660,  1668, 

2169,     2189,     2198.     2228, 

Dry  Docks  Co.  y.  Mobile, 
Ala.  198)   

St  Ohio  R.   Co.   v.  Davis, 

DL   146)    

St  Ohio  R.  Co.  V.  Ten- 
se.   (168  U.  S.    486)    

*   O.    R.    Co.    v.    State, 

ICiss.  187)    2784, 

Savingrs  Bank  v. 
bbeha  County   Sup'rs..    (24 

110) 4841. 

School  Com'rs.  v.  Put- 
,  (44  Ala.  606) 

Transportation  Co.  v.  Mo- 

(128   Ala.   886)    2468, 

y.    Muncie,    (9    Ind.    App. 

....4888,  4884.  4886.  4609, 
y.    Santa   Rosa,    (126    Cal. 

1167, 

,  6178,  6176,  6838.  6336, 
B  Horse  Shoe  club  v.  Stew- 

(242    Mo.    421)     

y.    ReadinfiT*    (21    Pa.    St. 

482, 

len  y.  Tenement  House 
U    (208   U.    S.    683)     ..2178, 

y.   Buffalo.    (101   N.   Y.   S". 

5473, 

y.   Henderson,    (60   N.   Y. 

)T.  Ct   211)    

t    y.    Kenney,    (174    Mass. 

t,    etc    Co.    v.    Rochester, 

U.   a   878)    2679, 

y.    Asheville.    (103    N.    C. 

204.    6396.    6400. 

y.  Jordon,  (127  Cal.  622) 
y.  Jackson,   (62  Ind.  699) 

(clngr   y.    Bowes,    (66   N.    J. 

69)    

y.  Chlcasro.  (114  111.  App. 
2675.     2680. 

r.  Pierce,  (65  Wash.  370) . . 

lan   y.   Augrusta,    (103   Ga. 

r. *  Munday,'    ( Say eV,  *  K.   B. 

I  y.*  Thornton.  (8  T.  R.  303) 
»k  y.  White,  (31  Okla.  693) 

6072. 
mes  y.  Cleveland.    (4  Ohio 

488)    1996. 

I  y.  Greene,    (262   111.   476) 

8182 
.  Chicago,  (194  111.  28) . . . .' 
\  Sbisa.  (61  La.  Ann.  290) 
tdin  y.  Union  Pac.  R.  Co. 
Pad.  894)    

y.  Gkdveston.  (23  Tex.  dv. 

698)    4647,    4843,    4847, 

'  y.  Briarcliff  Manor.    (129 

r.  &  929)  4168,  4169. 

'  y.  New  Rochelle,  (198  N. 
OS)  2686.  2698.  2706.  2709. 
y  y.  Chicago,  (239  III.  486) 
2039.  2966.  6648. 
sanx  y.  Minneapolis.  (116 

I.  188)  

tee  y.  R.  Shannon  &  Co., 

nL  App.  633)  

han  y.  Indianapolis,  (37 
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688  110)    1245 

People  V.  Berfiren,   (6  Hun,  N.  Y. 

6122  267)     r..... 4644 

People  V.  Berkley    (102  Cal.  298 
4328  888,     929 

4771       People   v.    Bingrham.    (102   N.    Y. 

2824  a  847) 1206 

6078       People  v.  BAngrham.  (109  N.  Y.  a 

lUl)    1236 

1796       People  v.  Bingrham,  (117  N.  Y.  a 

429)    1264 

1468       People  v.  Bingrham.  (121  N.  Y.  a 

2280  278)     6056 

People  V.  Binns.  (192  111.  68)  687,     689 
4668       People  y.  Birch,   (201  111.  81) 

4039,  4068,  4287 
1094       People  y.   Bishop.    (Ill   111.   124)  4880 
People    y.    Blair.     (82    111.    App. 

1094  570)    1010.  1067 

People  y.  Blake.  (60  Ca.1,  497)   . .   8248 
1247       People   y.    Blake.    (144    111.   App. 

246)     :..     999 

1223  People  y.  Blake,   (49  Barb.  N.  Y. 

9)    423 

6068       People   v.   Bleecker.    etc.   R.   Co., 

(125  N.  Y.  a  1046)    8771 

6064       People  y.  Blocki.  (208  111.  868) 

2925,   8402,  8496 
1836       People   v.    Bloomingrton.    (68    111. 

207)    8948,  6292 

998       People  v.  Board,  (56  N.  Y.  S.  834)  4810 
People  V.  Board,   (2  How.  Pr.  N. 

680  S.    423)     3997,  8999 

4610       People    y.    Board    of    Apportion- 
ment and  Audit,  (52  N.  Y.  224)   6187 

1224  People    v.    Board     of     Assessors, 

(193  N.  Y.  248)  8998 

4480   People  v.  Board  of  Assessors,  (68 

N.  Y.  a  445)    4071 

4682       People  v.  Board  of  Auditors.   (18 

Mich.    233)     828 

960       People  v.  Board  of  Contract  and 
Apportionment,  (2  How.  Pr.  N. 

8462  a  423)    2704 

People  V.  Board  of  Contract,  etc. 
6142  of  Albany,   (66  N.  Y.  S.  884)   ..   4067 

People   V.    Board   of   Canvassers. 

1082  (129  N.  Y.   360)    408.     412 

People    V.    Board    of    Education.     . 

1067  (101  111.  308)    6248 

People    V.    Board    of    Education, 

8868  (166   111.    388)    6077 

3903       People    v.    Board    of    Education, 

(234  111.  422)    1986 

1061       People  v.  Board  of  Education.  (6 

N.    Y.   a    392)    2706 

1825       People    v.    Board    of    Education. 

(66  N.  Y.  a  963)    6082 

1821       People  v.  Board  of  Education.  (79 

N.    Y.   a    624)    6084 

4650       People    v.    Board    of    Education. 

(83  N.  Y.  a  803)   1267 

8418       People  v.  Board  of  Education.  (8 

1896  Hun,  N.  Y.  177)    6084 

4627       People    v.    Board    of    Education. 

5054  (84  Hun,  N.  Y.  417)    1228 

People    V.    Board    of    Education, 

8286  (1  Denio.  N.  Y.  647) 998.  6076 

People  V.  Board  of  Excise  of  N. 
5327  Y.,   (3  N.  Y.  St.  Rep.  253)   2291.  2296 

People  V.  Board  of  Fire  C;om'rs. 

2188  (6  N.  Y.  St.  658)    1219 

People    V.    Board    of   Health,    (38 

939  Barb.  N.  Y.  344) 1412.  1467.  1616 

1181       People  V.  Board  of  Impt.   (48  N. 

Y.    227)     2660.  2666 

People  V.  Board  of  Metropolitan 
Police,   (15  Abb.  Pr.  N.  Y.  167)   2059 
630       People   v.    Board   of   Police   Pen- 
flion     Fund    Com'rs,     (116    IlL 
1962  App.  252)    1099 


Municipal  Cobpobahons. 

(Ret«r«Dcea  are  to  FaKM.) 


People   V.   Board  of  Supervisors, 

(SO  CH.  BBl)    

People  V.    Board    of   Supervliors, 

«c.,   (46  N.  Y.  IBS)    

People  V.    BoBrd   of  Bupervleors. 

(6T  N.  Y.  330)    

Ptople   V.   Board   of   Supervisors, 

(T3  N.  Y    ■'" 


(131   N.   T.  488) 
People  V.  Board  of  Trustees,    (II 

111.  App.  SDO)   lose, 

People    V,    Boland,     (Tl    N.    Y.    a 


BoUe,     (71     N.     Y.     I 


ItV)'.! 

People   V.    Boi 

Co..    (TO  N.  ■ 
PeopU    V.    Bo 

(Z44  111.  GET 

Tift)*  .!^: ---. 

People  V.  Bord,  (131  III.  GO)    

People  V,  Bradley,  (SS  Mich.  447) 
People    V.    Brady,    (GS    N.    T.    a 

«03>     

People    V.    Brady.    (70    N.    Y.    a 


ITIO 
Bll« 
IT  IS 

sso 

109S 
COSl 
EITO 


People  V 


.    Brooklyn,     <■    Barb. 

tin 

Brooklyn.  (S  Hun,  H.  T, 

4»0,  t:ii 

Brookljrn    Buperrlsora 


. Jklyi.    __^_. 

(89  Hun    N.  T.  J4I1    

V.    Brooklyn    SupervlsoTS, 


'eoplo 


..4 Ml,  (IH 

^ai      Ttt. 
.    STt,  Vlt.  ItTt 


Buchanan,    ( 1    Idslio, 


:    Albany    R. 


(247 


^bTs)*  . 


Buffalo,      (TO 


.  1810,  1114.  un 


%&) 


People    V.    Brady,    (GS    N. 

«03} 

8ft  1 

People' V;  "BriinhBm,'(SCal. '477* 
Penplf  V.  Brennan,    (38   Barb.  N. 

T.    bit)    8717, 

People  V.   Brennan,    (IS  Abb.  Pr. 

N.   Y.    


.  Brannon,  (lifl  N.  T.  a 


in,   (SO  How.  Pr. 


Buffalo,      (140   N. 

Buff»ii."'('lV3"N.' 

Buffalol ' '(«'  N.' " ' 

6885        P*o^le    V.    BuSaio,' '('«  '«. 

'.'  'Buttiio,'  'iii '  N,"  t."b! 

-'.'  Butfalbl '  (ii'  N."  t'    "bL 
...  44BI, 

N.  T.  a 


60)  . . .' «i7,  nu 


Gft)     . 

People    1 

tfi)    . 


Buffalo,     (G6    1..     ..   - 

4SSa,   41ia  tW 

Buffalo,    (107    N.   T.  8. 


301} 

People 
583) 


1118, 

3re«ler,      (171     N.     Y. 


BrldKCD 


(218     IIL 


BrlKKS,      (Bd 


N.     T. 


*6I^  f    

People  V.  Brill,  (110  Ulch.  41). 
People  V.  Brigliton,  /2_p^  '4l*,'5- 
Peopli 


4G8t 
41  SO 

lite 

IMS 
108> 


40Et,     40BB, 


Pfople 


V.    Buffalo,    (108   N,  T.  a 

l»l,llll 

V.  Buffalo  Ctounty.  (4  Neb. 


Bureb,    (SO    N. 
_Bufk^'(ioe"iii.. 


je,  (lOe  HL.  8BB)  „, 
-.  4070,  4071.  lOTltHt 
Buman.     (164    MIeh. 

rr,    (13   CaL   343) 
37B.    38B.    bit.    SSS,     I 


Tablb  op  Cases. 

(Reference*  are  to  P»Bea.) 


V.     Canad&y.     (TI     N.     a 

IS*.   <T>. 

V.  Cuial  Board,  (IS  Barb. 

T.  Canftl  TrasteeB,  (14  iill 

V.  "cantor.    <8o"n."t^    a 

T.'ciiiij'i'cijiii.  "aa> 

ITS,   ITtG, 
T.    Carpenter,     (1    Mich. 


V,   Carpenter,    (t1    N,    T. 

'6')'l  ' tit.'  siii,'  sut, '  gs4eI 

V.  Camenter,  (Et  N.  T.  a 
T.  cWrpsnter  (isG  N.  T.  S. 


V.   CaaeKeandD-  (ST  I 

*)    

.  CayuK*  County,  (GO  N. 


1«) 

V.  Central,  etc  R.  Co.,  (4t 

»8)   

T.  Central  Union  Tel.  Co., 

IlL   HT)    tITS, 

▼.  Central  Union  Tel  Co., 

IlL    160)    14SR, 

V.   Chapln,    <101   N.  f.   »•) 
T.   chpHtree,    (4   Thomp. 

N.  T.   J89)    

V.      Chicago,      (51      111. 
379,     3BS.     ■■-     '"' 


HT. 


V.  Oilcago,    (154  HI.   App, 

a»87, 

V.  Chlcas-o  Oaa  Truat  Co., 

hl  hs)  301, 

V.   ChlcaKO,    etc.    B.    Co,, 


V.   ChlcaKO,    etc.    R.    Co., 

IlL    6M)     3888, 

T.   Chicago,    etc.    R.   Co,, 


V.   Chicago,    etc.    R.    I 


-,     «14. 

T.  Chleaso,  etc,  R-  Co., 
HI.  *D    301*. 

V.  ChlcaKO.  etc.  R.  Co.. 
nl.    468>    

T.  ChlcaKO,  etc.  R  Co., 
111.  100)    

V.  ChlcaKO,  etc.  R,  Co., 
HI.  1*1) 

tin.  4T0G,  4T1T.  4T2T, 
T.  ChlcaKO,  etc.  R.  Co., 
n.  App.  IJG)   

V.   Chicago  Tel.  Co.,   (!!0 

38)  use, 

SI  87,  3527,  3889,  3699. 
V.  (mica^n  Tel.  Co..  (24E 
SI)  2834.  3387,  33»E.  SG18, 
T.  ChlcaKO  £  Texas  Rall- 
Co..    (taS   111.    443)    

V.    Chlpman,     (31    Colo. 

1493, 

t.  Church,  («  Cal.  T8)  .. 
T.  Church,  (192  III.  3M) 
T.  CICOtt,  (IS  Mich,  183). . 


M3 


People   V.    CIpperly,    (101    N.    T. 

People  v.'ciVll ' Service 's!**ii 

Boarda,   hi  Hun,   N.  T.  BST)    .. 

People  T.  Clark,  (60  111.  213)    1 

People   V.    ClHrk,    (TO    N.    Y.   818) 
Pemile    V.     Clark,     (68    N.     T.    8. 

IS) 1198 

Peonle  V.   Clark.    (tS  Barb.  N.  T. 

171)     4aT« 

People  V.  Clarko.  (1T4  N.  T,  269)  4T79 
People       V.      Claverack      Bxclse 

ComTB,    (!B   N.   T,    S    382)    Bill 

People  V.  Clayton,  (IIB  111.  160)  4S44 
People  V.  Glenn  Street  Co..   (_2!5 

111.  1T0)   S40,  1030 

People  V.  Cllne.  (81  IlL  194)    4GT4 

People  V.  Clunle.  (70  C«L  G04)  HT« 
People  T.  Clute,   (EO  N.  T.  4GI) 

People  T.  croffey.  (68  Hun.  180)  1481 
People  V.  CoKKer,  (182  N.  T.  App. 

Dfv.    168)     41» 

People  V.  Cole,  (70  Cal,  EB)  1811,  1118 
People  V.  Coleman.  (4  Cal.  40) 

3190,  11)0 
People  V.   (Toleman.   (11  N.  T.  S. 

4SJ)     1118 

People  V.  CViler,   (1G9  N.  T.  GSS) 

122G,  IICO 
People   v.    Coler,    (188   N.   T.    1) 

Gil,   G44.   21B2,   1183,    1134,   IIE4.  41IG 
People  V,  Coler,  (188  N.  T.  144) 

llS).  tSGl 
People  V.  Coler.  (ITl  N.  T.  103) 

.411.  lOTl 
People  V.  Coler.  (190  N.  T,  108)  3444 
People    V,    Coler,    (G4    N.    T.    a 

T8G)    1881 

People    V.    Coler.    (GT    N.    T.    a 

481)     4183 

People  T.  color.  (81  N,  T.  B.  34G)  4188 
People  V.  (Toler.  '8T  N.  T.  S.  TOl)  411T 
I  eople  T.  Coler,  (38  N.  T.  8.  448)  418) 
People  V.  Coler.  83  N.  T.  S.  781)  4TTB 
People  V.  Coler,  (7B  N.  Y.  a  37)  41T0 
People  V.  Coler,  (76  N.  T,  B.  lOBJ  1007 
People    V,     Coler.     (T9    N,    T.    S, 

108E)    IIIG,  Ills 

People    V.    Coler,     (lOG    N.    T,    S, 

887)     1818 

People  V.  Colllna.  (112  Mich.  SOE)  4108 
People  V.  Coins,  (48  N.  T.  B.  727)  3100 
People    V.    ColllB.    (4B    N.    "     "^ 


People 


I'of'rJew 


.    13*9 

'.m 


I    Council,    (T8 

IN.      I,     DDI -...,-     G181 

People    V,    (Tommon    Council    at 

Detroit,  (28  Mich.  118)  ..SST,  G*C 
People    V.    Common    Council    ot 

KTnKSton,    (101    N.    T.   81)    Gil* 

People    V.    Cemptroller    of    New 

York.  (T7  N.  T.  46) G2T8.  G1S4 

People    V.    Comptroller    Of    New 

York,  (10  Wend.  N.  Y.  GIG)  ..  *» 
People  V,  Conover,  (17  M.  Y.  84)  111 
People  V.  Consolidated  Telegraph 

&    Electrical    Supply    Co.,    (18T 

Pi'ojile'v.  Contra  Coeta,  (lllCal. 

People  V,  Contracting  Board,  (IT 

N.  Y.  373)    1704.  ITPT,  6189.  G1)0 

People    V.    Cook,     (1T8    IlL.    GT6)   GITG 
People  V.  Cook.   (ISO  IlL  180}   ..  1704 


MuNicipAii  Cobpobations. 

(Betereiio«a  era  to  Fase*.) 


Peoiile   T.    Cook,    (101    N,    T.    8. 

1087)    

PeoDte  T.  Coon,   (tS  Cal.   eiS) 

812,  lies.  4ss>, 

People   V.   Cooper,    (83    111.    S8E> 

104.   430,   4G3,   493. 
People    V.    Cooper,    {10    111.    App. 

384)     

People   V.   Cooper,    (67   How.   Pr. 

N.  T.  41«)    IZK,  EZZl. 

Penple  v.  Cooper,  (II  Hun,  ti.  t. 

B17j     

People    T.    Coron&do,     (100    CbL 

en)    787,   7T0, 

People    V.    Cotters],     (11*    Hlctu 

17)     

People  V,  Counts,    (89  CbI.  1G)    .. 
People  V.  Court  Oen.  SeasIoDS,  (11 

Hun,  N.  T.  3IG)    

People   r.   Court   of  Speel&l  8ea- 

■lons,  (7  Hun,  N.  T.  Ill)  1411, 
People  V.  Cox.  (78  N.  Y.  47)  3854, 
People    V.    Craln.     (BE    N.    T.    S. 

>08)     

People    V.    cram,    (81    N.    T.    B. 

gft)     

People      V.      Crearler,      (138      111. 

401)    4TG.    1448. 

IttS.  1E31,  1G87,  1709,  1838, 
People    T.    C^lseey,     (91     N.     Y. 

tW     871,    9TE.     ItO, 

People  V.  Cromwell,    (SB  N.   T.   S. 

878)    36ZS, 

Peonle    V.    Croot,    (10    ColO.    App, 

People   V,   Croton   Aqueduct  Bd., 

(38  Barb.  N.  T.   140)    Se7E. 

People   V.   Croton   Aqueduct   Ba., 
(4S    Barb.    N.    Y.    2GS)     ..    38S1, 
People  V.  Crottr,    (98  Ht.   180) 

83B,   1S93, 

1214,  331G,     IS.d,     6371,     G2T3, 

People  V.  Crowley.    (260   111.  183) 

People  V,   Cummlngra,   (186   N.  T. 

People    V.    Cunningham,    (i    De- 

nto,  N.  Y.  B34)    1993.  Z8SB, 

People  V.  Curley.   (B  Colo.  411) 

People  V.  Curley,   (99  Mich.  138) 

People    V.     Dakfn.     (43    Hun.     M. 


People   ».   Do   For«at   <8I  V.  T. 

8.  E9)   11 

People  V.   Desnen,    (E4  Barb.  K 

Y.    lOB)     El«,  II 

People  T.  DeUny,    (110  App.  Di*. 

N.  Y.  801) Ell,  n 

People  V.  Delegatee  of  San  Fran- 
cisco  Fire    Dept.    (14   Oal.  47»  11 
People    V.    Dennlion,    (84    H.   Y. 

173)     U 

People  V.  Department  of  HaaltiL 

(176    N.    Y.    SOS)     11 

People  V.  Department  of  HealtiL 

(1S9  N.  T.   187)    134^11 

People  V.  Department  ot  Health, 

etc.,    (81  N.   Y.  a    BOO)    ..    1111;  11 
People     T.     Detroit      (IS     Weh. 

118)    SB,  117. 

1GB,  308,   198,   184.   188,   401,  41t 

EOE,  Eli.  BIT.  BSS.  E4t.  1848,  II 
People  V.  Detroit  (13  Iflch.  101)  I 
People  V.  Detroit  (38  Mich.  141)  41 
People  V.  Detroit  (88  Mich.  Ill)  11 
People  y.  Detroit  Board  of  Pub- 
lic WorhB,  (41  Mich.  714)  ....  U 
People   V.    Detroit    CItlaeni.   etc. 

R.  R.  Co.,   (118  HIch.   Ill) 

1E4S,   144T,  a 
People    V.    Detroit    Cntted    Bf- 

(134  HIch.  B8Z)    H 

People     V.     Detroit     United   By. 

(1G8  Uloh.  SB9)   1B44,  II 

People    ▼.    Detroit    United    By, 

(111  HIch.  4601    881,11 

People    T.    Detroit    White    JMi 

Works,   (81  Mich.  4T1) 

188E,  1878,  1111,  U 
People  T.  Devlin,  (SI  N.  Y.  HI)  1 
People  T.  De  W^olf,  (68  III.  Ill)  II 
People   V.    Deyoe,    (I   Thomp.  * 

C.  N.  Y.  141)   till,  41 

People  V.   Diamond.    (78   N.  Y,  a 

People  'v.'  Dlehi,'  (VbY  N.'  Y.'  'tW  W 
People  T.  District  Court  (B  Colo. 

ES4)     II 

State  T.  District  Court  («7  Hlnn. 

People  v."Doane',"(iT  Cat'iiiii;  V 
People  V.  Dobba  Ferry,  (71  N.  T, 


Tablb  of  Cases. 

(Ke(er«nc«a  ars  to  PAKaB-) 


V.     Dutcher,     (B3     : 

T.    ijwyer,   '('cai.'  4    Pac 

■  t!  "  Dwrei-;  ■  ■  (10  "  N. "  T. 

1614. 

V.  Ekrl,   (4S  Colo.  >3I) 

S7I, 
V.  Esxt  Saf  Inav,  (40  Hlch. 


V.  Baton,  (41  Cal.  100) . . 
V.  BatOD,  100  Mtch.  lOB) 
T.  Bb«rapacher,   (79  Hun, 

110)    

V.    Bckerson,    (IIT    N.   T. 

H   

T.   Bddjr,    (Gl    Bun.   N.   T. 


T.  Bdrcomb,   (08  N.  T.  B. 


Blltaon,     (188 


V.   BlIlBOB.    (101   N.   T.    S. 


-  ,    -.    tSil     

V.  Erranl.  (2!9  111,  56) 
V.  Bssei  Cnunty  Supervl- 
(70  N.  Y.  S28)    

V.  Evans.   (18  111.  Wll 


'.     Famham.     (IE     1 

: , , .  ai 

Far,      S  LAng.   N. 


V.  FeatherstonhauKh,  (17 
.  11  J) 
4001.  408G.  4118.  42ST.  4321 


.  Feltner.   (80  App.  DIt. 

141)    .: 

■.    Feltner.    (00   N.   T.   a. 

, 4894, 

■.    Feltn«r,    <6t   N.   T.   a 


,    Feltner,    (68    N,    T.   a. 
,"Fiitner."(7j'N.'T.   ft! 


T.   Feltner.    (T3   I 


T.    Fenton    A    T.    R.    Co., 

III.  871)   4181, 

V.  FeiTla,   (16  Hun,  N.  T. 


4070,     4851, 


S) 


Flnser,    (24    Barb.    S. 

Finii.'  (VeV  Mioh! '  isi) 
Fire    Com'rB,    (7!    N. 

ofN.T.', 


•I.  T.   606)    

T.     Fire    ComTa.     (T3     N. 

17)    10B7. 

T.  Fire  Com'fB,  (100  N.  T. 

1288, 

--.    PlBher,    (80    Barb.    N. 

ii  n!  t.*  a.'  aioi 


8)   

V.  Pitch,  I 


People  V.  Fitch,  {164  N.  Y.  14)  KOI 
People  V.  Fitchfe.  (TO  N,  T.  80)  1 — 
People   V.    FltiK«raM,    <41    Ulch. 

1)    1088,  1 

pMPle  V.  FKzgrerala,  (S»  N.  Y.  B. 

People  v!  'FItxfferaid,' '(ISO  'n1  't. 

People  V.' Fl'ti'Hiin'm'o'nH,'(R8'M.'T^ 

614)    1018,   1080,  1 

People   T.    FIHPK,    (17   N.    Y,   884)   B 
Peopje     V.     Plagir,      " "     " 


People  V.  Flaffsr,   (18  Barb.  N.  T. 
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:ti  n.  y.  a. 
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HO)    

People    V.    Ollon,    (IS    N. 

4GE) 


T,  a 


.  4GIt, 
T,  a 
I,  4ESS. 
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By.  Co.,  {iit  111.  232)  843.  848, 
1ET4,  1704.  1700.  1T34,  3B13.  3946. 
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People  V.  McFadden,  81  Cal.  489) 

267,  275, 
People   V.   McFall,    (124   ni.   642) 

6240, 
People    V.    McGuire,    (124    N.    Y. 

a    552)    

People    V.    McGuire,     (50    N.    Y. 

a    620)    

People  V.  McKee.  (68  N.  C.  429) 
People   V.   McKinney,    (62    N.    Y. 

874^     406, 

People  V.  MacLean,    (58  Hun,  N. 

Y.   152)    

People  V.  McNamara,   (143  Mich. 

71)     

People    V.    McWethy,      (166     111. 

222^     

People     V.     McWethy,     (177     111. 

334)    4038.   4499, 

People    V.    McWilllams.     (186    N. 

Y.  92)    933,  1093, 

People   V.   McWilllams.    (91   App. 

Dlv.   N.   Y.   176)    

People    V.    McWilliams.     (106    N. 

Y.    a    459)     

People    V.    Mead,    (24    N.   Y.    114) 

580.    4842.    4874.    4933. 

People    V.    Mead.    (36    N.    Y.    224) 

People    V.    Medberry,     (89    N.    Y. 

a    207)     

People  V.  Meech.  (101  IlL  200) 
People  V.  Mellen.  (82  IlL  181) 

869,  871,  1488. 
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People  V.   Merrick,    ((1   Hun.   N. 

T.   lie)    10)»,  II 

People     V.     Metropolitan     Police 

Board,    (1»  N.  t,   188)    

People  V.  Metropolitan  Telephone 

A   Teleg.   Co.,    (SI   Hun.  N.   T. 

E>6)    Z9!7. 

People  V.  Meti,    (19S  N.   T.   148) 

S18I. 

People  r.  Meti,  <E1  Ulsc.  Rep.  N. 

T.   ses)    

Peonle    v.    Meti.     (100    N.    T.    8. 

91S)     

People    V,    Uett.     (104    N.    Y.    S. 

849)     

People    r.    Uets.    <104    N.    T.    EL 

lllB)     

People    V.    MetE,    (107    tt.    T.    K 


T.  BS>  ZIOS,  SI16.  1IT9.  tsU. 
People  V.  Miller,   (68  Ml«c.  Rep. 

N.  T,  44()    

People    V.    Hllllken.     (97    N.    T. 


.   UlllB.    (31    Hun,    N.   T. 


People  V.  Minck.   (SI   N.  T.   ESS) 

Peonle    v.    Mitchell.     (IS    N.    T. 

G8S.  7SE,  4S1G, 

People   v.   Monroe.    (79   N.   T.   S. 


People   V.   Monroe.    (81    N.   T.   3. 

•71)    

People   V.   Monroe.    (81   N.   T.   S. 

aOS)    

Peonle   v.   Monroe,    (88   N.   T.   S. 

■81)    1986,    HIS. 

Pe_o_pI_e   V.   Monroe,    (88   N.   "    *" 

'.'Monroe^  ('88 "n." 


People    T.    Mount    Venon,    (Ut 

N.    T.    8B7)     II 

People    T.    Muh,     (■)    N,    T.    1. 

»*) 4III.4I 

People  T.  Mnlhollmnd.   <B1  N.  T. 

!ft)   ]1U,II 

People  T.  HuIIer,  98  N.  Y.  408)  t1 
People  V.   Hunroe,    (CaL   tt  Fat 

77«)     41 

People    V.    Murptiv.     (HE    N.   T. 

118) IGBB,  IME,  IIK  n 

People    y,    Murphr.    (TI    N.   T.  S. 

4TS)     i: 

People  -r.  Murray,  (IE  CaL  Ht)  II 
People  T.  Mnrrav.   (57  Mich.  Ill) 

1)70,     1491.     lltT,  II 
People  V.  4dumy,   (70  N.  T.  Etl) 

BIS.    lilt,  II 
People  V.  Murrar,  (78  N.  T.  ttt) 

8>4,    7U  II 
People  V.  Murrar,  (E  App.  Dlv.  N, 

T.    Z88)    I 

People  V.  Mutual  Qae  LiKht  Co. 

(t8  Mich.  1E4)    ITII;  K 

People  T.  Myers.  (Itt  N.  T.  IM)  41 
People  V.  NKRle.  (1  Cal.  1»1  t 
People  V.   National   ConstructlDD 

Co.,    (IG9  Mich,   lit)    41 

People  V.  Nelf,  (168  N.  T.  T»l)  W 
People  V.  Neff.  (46  N.  T.  B.  1011  II 
People  V.   Nelleon,   (4S  How.  Pr. 

N.    T.    4fi4)    181,  II 

People  V.  Nelson,  fill  HI.  lit)  I 
People   V.   Nevada,    ((   CbI.   141) 

ui  1 

People   V.   Neville,    (lOt   N.  T.  B. 

840)     lOM.  (I 

People  V.  New,  (114  HI.  117)..  I 
People   V.    New   Rochelle.    (11  ». 


T.  H.  818)'" 

Pejjple^  v._  New    Tork    City, 


.   New  Bochelle,   (41  H 
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V.    New   York    Board    of 
h,    (8S   Barb.    N.    Y.    844)  1919 
V.      New      York      PI  re 

s..  (78  N.  Y.  437) 962.  1233 

IT.  New  York  Fire  Com'rs., 

tun.   N.    Y.    600)    1225 

ir.  New  York  FMre  Com'rs., 

[un.   N.   Y.   817}    801,     963 

r.  New  York  Fire  Com'rs., 

les    &    8.    N.    Y.    369) 1284 

V.    New    York    Gasllgrht 

64  Barb.  N.  Y.  55)    1943 

V.     New     York     Police 

».,   (93  N.  Y.  97)    6048 

V.  New  York,  etc.  R.  Co., 

arb.  N.  Y.  73)    617 

▼.  New  York,  etc.  R.  Co., 

:un,  N.  Y.  287)    2302 

V.  New  York,  etc.  Ry.  Co., 

[un,  N.   Y.   95)    5870 

V.  New  York  State  Board 
x  Com'rs.,    (199  U.   S.  48)  6010 
V.   New   York   Surburban 
P    Co.,    (66    N.    Y.    S.    364) 

3778,  8781 
V,  Newman,  (96  C^l.  606)  980 
V.  Nlbbe,  (150  111.  269)..  697 
V.  Nichols,  52  N.  Y.  478)  943 
V.  Nichols,   (79  N.  Y.  582) 

1254,  6212 
V.   Nichols,    (68   How.   Pr. 

200)    1263 

y.    Nlebruegrere,    (244    HI. 

379,    682,     685 

V.  Nlles.  (35  Cal.  282)  899 
V.  Nolan,  (101  N.  Y.  539)  1163 
V.   North,    (72   N.   Y.    124) 

1067,  1069 
V.     North     River     Suf^r 
log:  Co..   (121  N.  Y.  682)..      243 
V.  North  Tonawanda,  (126 

8.   186)    8778 

V.  Northern  Cent.  R.  Co., 

N.   Y.  289)    1717 

V.  Norton.   (7  Barb.  N.  Y. 

6294 

V.    Nostrand,     (46    N.    Y. 

1061,  1302 

V.   Nyland,    (41   Cal.   129^ 

2288.  2426 
V.  Oakland.  (123  Cal.  698) 
!71,  606.   609,   621.   644,   672.     678 
V.  Oakland.   (92  Cal.  611) 
686,     609,     767.     771.     1798, 

1802.   6247,  5249 
V.  Oakland  Board  of  Ed- 

jn,   (54  Cal.  375)    5210 

V.    Oakley.    (87    N.    Y.    8. 

1076 

V.  O'Brien.   (38  N.  Y.  193)      464 
V.     O'Brien.     (Ill     N.     Y. 

694.    1647.    1768.    1770,  8486 

V.    O'Brien,     (122    N.     Y. 

1216 

V.   O'Donnell,    (183   N.    Y. 

5028 

V.    O'Donnel.    (202    N.    Y. 

5006 

V.    O'Donnell,    (94    N.    Y. 

I)     5028 

V.    Ogrden.     (84    N.    Y.    8. 

1164 

V.    Oliver,    (1    Thomp.    & 

Y.  570)    4853 

V.  Omaha.  (2  Neb.  166)  5223 
V.  Ontario,    (148  Cal.  625) 

610.  614.  649.  660 
V.  Oran,  121  111.  650)..  5166 
V.   Oran«»'e   County   R.   C. 

:i75   N.   Y.    84)     2182 

V.  Orr,  (22  Colo.  142) . .  980 
V.   Oulton,    (28  Cal.    44)..    1068 


People    V.    Owen,    (116    N.    Y.    a 

502)     2236 

People  V.  Owens,  (29  Colo.  636)  6267 
People  V.  Owens,  (281  111.  811)  4616 
People    V.    Owens,    (96    N.    Y.    3, 

1064)     4686 

People    V.    Pagre,    (6    Utah,    868) 

816,  816.     818 
People   V.    Palmer,    (38   N.    Y.    8. 

231)     4026 

People   V.    Palmitter,    (128   N.   Y. 

8.  426)    1986 

People  V.  Parks,  (68  Cal.  624)..  366 
People  V.  Parmenter,    (168  N.   Y. 

386)    4805,    4816.    4824,  4826 

People   V.   Partridge,    (172   N.   Y. 

306)     1097 

People    V.    Partrldgre,    (77    N.    Y. 

S.    691)     1096 

People    V.    Partrldgre,    (78    N.    Y. 

S.   249>    1004,   1018,   1024,  1068 

People    V.    Partrldgre,    (79    N.    Y. 

S.    722)     1101 

People    V.    Partrldgre,    (79    N.    Y. 

S.  724)    1209 

People    V.    Partrldgre,    (82    N.    Y. 

8.    109)     1188 

People    V.    Partrldgre,    (83    N.    Y. 

8.  705)   1206,  1244 

People    V.    Partrldgre,    (84    N.    Y. 

8.    487)    1248 

People    V.    Partrldgre.    (84    N.    Y. 

8.    779)     1258 

People    V.    Partrldgre.    (85    N.    Y. 

8.    853)     1094 

People    V.    Partrldgre.    (87    N.    Y. 

8.    19)     1264 

People    V.    Partrldgre,    (88    N.    Y. 

8.    667)     1263 

People    V.    Partrldgre.     (88    Misc. 

Rep.    N.    Y.    697)     411 

People  V.  Patto*^.  (223  111.  379)..  4368 
People  V.  Pease.  (27  N.  Y.  46)  1385 
People  V.  Peck.   (76  N.  Y.  8.  828J 

1247,  1261 
People  V.  Peck.    (62  Barb.  N.  Y. 

545)     872.  4849 

People   V.   Peck.    (4   Lans.   N.   Y. 

628)    4852.   4863.  4864 

People  V.  Pederson.  (220  111.  654) 

365.  6036 
People   V.    Penn    Yan.    (37   N.    Y. 

8.    636)     6186 

People   V.    Peoria.    (166    111.    617) 

1780,  6247 
People    V.    Peoria,    etc.    R.    Co., 

(116    111.    410)     1448.    4991.   6020 

People    V.    Perry.    (79    Cal.    105) 

981,  1065 
People   V.   Peyton.    (214   111.    376) 

3965.  4023 
People  V.  Phalen.  (49  Mich.  492)  2z9o 
People   V.    Phillips,    (85    N.    Y.    8. 

200) 4223.  4264.  4602.   4611 

People  V.   Pierce.    (64  Misc.   Rep. 

N.  Y.  627)  3887 

People  V.  Pierce,  (83  N.  Y.  8. 

79)  1898.  2047.  2389 

People  V.  Pierce,  (119  N.  Y.  ff. 

21)     4024 

People    V.    Pinckney.     (32    N.    Y. 

377)    .  .   425.  943.  944.  5046.  5050,   6051 
People    V.     Pike.     (197    111.     449) 

318.    321.    334.    670,   571 
People    V.    Pitt.    (169    N.    Y.    621) 

4465.  4469 
People   V.   Plttsburgr,   etc.   R.   Co.. 

(244    111.    166)     2976.   3009 

People  V.  Piatt.  (117  N.  Y.  169)  991 
People  V.   Poillon,    (16  Abb.  N  C. 

N.    Y.    119)     1016 


Mdnicofai.  Cobpob&tiohb. 

(References  are  to  Pages.) 


Ftopla  V.  Police  Board.  (14  How. 

Pr.   N.  T.  «81)    f 

People   V.   Police   Board.    <TG   N. 

T.    J8)    »M,  1 

People   r.   Police   Board,    (lOS  N. 

T.    47B)    

People  V.  Pontlac,  (1S6  111.  437)  1 
People  V.  Pope.  (63  Cal.  ItT,  1 
People  T.  Port  Huron,   (41  Mich. 

1)    - 

People   V.  Port  Huron   Board   of 

Education.    (Z»   Micb.    836)         ■ 
People   V.    Port   Jervts.    (IDO    : 

T.    MS)     

People  V.  Porter.  (8  Cal.  38)  1077,  : 


People 


■.  Potter,  (36  Cal.  1 
f.  Powell,  (137  m. 
12M, 

V.    Powers,     (108 
■pratV,  "(iii   N.  "■ 


S3»)     . 

People  V.  Pratt,   (13   Hun,   N.'y! 

300)     

People    V.    Prendergast,     (138    N, 

T.    8.    1033)     4B8*,   ' 

People    V.    Prendergaat     (129    N. 

T.    8,    428)     

People    V.    Prendergast 


People    T.    Reed,    «1,    CM.    m 
mt,   MM,   SMt  : 

People  V.  Relcherter,   <11S  N.  T- 

ft    tSfi)     

People  V.  Relly,    (88  Hun.  N.  T. 

■ft)   1811, 

iple     T.     Rels,      (9«     M.    T.    B. 

-971    4881. 

People    T.    RsDdleman,     (380    IlL 

188)     

People   V.    Rernolds,    (10   m.   1) 

People   V.   Rhoden,    (131   BI.   370) 

People  T.  Rich,    (E4  CkL  74)    

People  V.  Hlcketts,  (148  HI  418) 
8108,  3311 
People  V.  Rlrner,  («S  CaL  111] 
People  V.  Rlordan.  (TS  Ulch.  SOI 
People  y.  Riverside,  (TO  CaL  48l| 
194.  887,  888, 
People  V.  Rlvenlde,  (86  Cal.  1S3> 


188) 


.    (103    : 

4333.   4811 

Prendergast,    (301 


*■?."  1)    ■ o 

People  V.  PrUlen.   (178  N.  T.  87)  1 
People  V.  Pronpect  Park  Com'ra., 

(BS    Barb     N.    T.    flS8)     

People   V.   PubtIe_Park_Comm|s;- 


ISO) 


-eoSle 


(SO    How.    Pr.     N.    T. 


I,    (111   N.  T.   a    841)    ..    . 

.    Puelilo,    It    Colo,    SeO) 
.    Purdjr.    (130    N.    Y.    S. 


Ill)  4iU 
801)  il4t 
41li 

888^    HI 
— .  188) 
1S7,  »L    IH 
r.    Bobb,    (118   T    -    

People 

880)     ■ 

People    V.    Robblna,    <9G    W.    T.  & 

801)     i; 

People   T.   Roby.    (El   Mich.  ITT) 

18(8.  r 

People  V.   Rochester.   (Ill  N.  T. 

•ft)    1! 

People  V.   Rochester.   (44  Hun,  N. 

T.  ISO)   1ETG.  till  11 

People  V.  Rochester,   (48  Hun  N. 

Y.    103)     1188.  r. 

People  T.  Rochester,  (S  L«na  H 

Y.    11)    1870,    1346,    1348,    1171; 

4081  II 
People    V.    Rochester,     (B    LMia. 

N.    T.    141)     .-    1814.  41 

People  V.  Rochester.  (11  Barb.  M. 

T.    SGI)    S9S7,    1998,    4307,    411L 

4IU  II 
People    V.    Rocbester,    (8    N,   T. 

b€  391)   X 

Poonle   V.    Rock   Island,    (lit   HI. 

4SS)    1974.   »77,  II 

People  V.  Rodgers.   <]lg  Cal.  311] 


Tablx  of  Cases. 

(References  a.re  to  Patea.) 


6047 


.  11>0,  i 


<r.  San  DlaR«.  (SB  0»L 
V.  Sftn  FTanclaco,  (t  C^I. 
r.  &U1  FraneiiCtf,  (11  C^ 

V.  Son  FrancfBCo,  {£1  Cn.1, 

B37,  S7B.   717.  B 

V.  Ban  Franc'aco.  (27  Cnl. 
.812.  1611,  1G22,  2e«S,  iGOS.  I 
V.  gRT)  Francisco.   (!«  Cnl. 

618,    S92fl.    893>.    T    ■    " 

V,  San  Francisco.  (43 

V.    ten    Franc  laoo    Fire 

.  (14  Cal.  4TS)    >S0,  6 

V.  San  Francisco,  etc..  R. 

as  Cfti.  60S)  — 

v.  Sands,   (1  Jotina.  N.  T. 

T."8anU   An'na,"(«T    iiL  \ 

T.  BaratOKa,  SprinK*.    ( 

T.   Saratoga  SprlnKi,    (SI 

8.  SOT)    

V.  Baratoca  Springs,  e 
f,  T.  a.  44B)    , 

V.'  'Scanneii' '  (1(6  '  N.' ' 
v.*  8eanneil,'(iTi'Nl'N"tl  J 
r.'Biiitaili  'iii'K.'- 

r.'aiMaiu.'iii'N.'r.'B. 
1074,  1 

T.  Scacnell,  (70  N.  T.  H. 
ltl«,  1 

T,  ScannelL  (71  N.  T.  8.  _ 

T/8c«ineii."(77'N.'T."R 

IZJl, 

T.  Scannell,   (80  N.   T.  a 

1«7, 

V.  Scannell.   (81  N.  T.  S. 

V.'  Schenectady, "(iVo  's. 

elll 

r.  Sohen.   (107  N.  T.  191) 

lOOT.   , 
V.   Schneider,    (ISB   Mich. 

BOSO,  I 

T.  School  Truateea.  (8S  111. 

T. 'school  Truite^s.'  a's  ilL 

V. '  acii'oVnover.' '(«'  n!  '" 

V.  '8elioori'oVeV,'(i««'N.'T.  [ 

V.   Sc'liroeder,    <7t   N.    .. 

1498,    IBOO,  ; 

T.  8ehr«eder,  (IS  Hur  " 
II)    1-...  . 

<  T.   Scully,    (63  N.   T.    126) 

J1S7.  r 

>  T.  Seaman.  (00  N.  T.  - 
461 

■   T.   Becand   Judicial   DIj 

(tt   Colo.   32B)    

▼.   Serceant,    (8   Cow. 

»)    !i: 

<  T.   Bevenince,    (126   Mlc 

I  V.  'siisw,'  '(13  'in.'  'bsi)  ' . 


Bhepard,     (3S    N.    T. 


People  V.  Shertnan.   (Tl  N.  T.  B. 

People  V,'  a'iiiil'i'iis'i'p'p'.'DlT'N! 

T.  IM)    ....r.............    404.  1117 

People    V.    Slaaon.     (77    N.    T.    '" 

378)     

People    V.     aioan,     (00    N.    T.__ 


.   1E67.  1 
h.    70) 

'  1416;''  Usi.  1 
People  V.  Smith,    (147  Mich.  S91) 

1S71.  1 
people  V.  Smith,  (IBS  Mich.  17S)  ) 
People   T,   Smith,    <4E  N.   Y.   77l( 

4SBt.  4 
People  y.  Smith,  (BE  N.  T.  13E)  4 
People  V.  Smith,   (S  Lana.  N.   T. 

asi)    4 

People  V.  SmlthYtlle,   (86  Hun.  N. 


People    V.    Stayth,    (IS    CaL    It) 

Peopla   T.   Snedeker.    (ISO   N.   T. 

SBO)    

People   V,   Snyder.    (>4   N,   T.   a 

B41)    I0I4. 

People   T.   SouFK    (SI   Colo.    109^^ 

People  V.  Spencer,  (B6  N.  T.  . 
People  V.  Sperry.  (US  Cal.  693' 
PeoDle  ».  Spring  Valley,  (IM  Ilf 


People  V.  Sprlni^eld,  (01  III.  App, 

80> , , .  B 

People     V.     Sprlngwells     Town- 
ship Board.   (9B  Mich.  1G3)   419, 
People  V.  Squire.    (107  N.  T.  603)   S 
People    V.    Squire.     H2    N.    Y.    8. 

Peo*ple'  y.  'staifotd,'  '(Yf  CalV  «« 
SH.  I 

People  T,  Starlu,  (S3  Hun.  N.  T. 


184) 


People  V.  Starkweather, 
Jonea  A  B.  N.  Y.  316)    

People  T.    Starne,     (3B    III. 

People  V.    Starr,     (60    111.     I 

People  V.   Stat     —        "     '" 

180)  . 

People  y.   State   Board.    (119   N. 


<10  , 


(110   IlL 


T.    300) 
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D.  108)    in.    111 

te  T.  HlBBoart  Paclflc  R.  Co. 

II  Kan.  ITS)   18H 

..le  T.  Mlaaouii  PaclDc  R.  (^    

(76  Kan.   467)    ItM 

ite  T.  UlBBOurl  Pacific  R.  Co. 

71  Mo.  App.  S8G)    nil 

-ite  V.   MlBOuri    Paclflo  R.  Co., 

(Bt  Mo.  117)    l«l 

■e  V    MI«3ourl  Pacl8c  Ry.  Co,     ^ 

14  Mo.   283)    8«l 

Mitchell.     — -     "■  ■       — 


Tablb  or  Gases. 

(Reference!  kfb  to  P«sea.) 


BUM    T.    Uoore.     (tB    Neb.     1!) 

4S17,  i&2i,  ISie 

•taU  T.  Uoora,  (104  N.  C.  IH} . .  1131 

flUU  ▼.  Hoore.  (113  N.  C.  697>..  MS3 
•Ut«    T.    Moorea.     (GE    Neb.    4S0) 

■SB,    ass.    336.    <13,    433.  fi&T,  t»03 

8taU  T.  Jloorea.   (GG  Neb.   1) Sll 

8UU  T.  Hooree,  («3  Neb.  846)..  I10( 
Stat*  ▼.  Morgana  LAuisLaoa,  etc. 

&  Co.  (Ill  i-a.  120) ttao 

StaU  T.  .Morris,  (43  la.  19£) GS90 

8Uta    T.     MorrlB,     <17     La.    Ann. 

1I*0>....1G81.  ItlB,  13&S.  Illg6,  1403 
■Uta  T.  Morris.  (67  S.  C.  laS)...  GISO 
BtmXm  V.  Morris.  (14  Wash.  £62)..  I0I2 
Stata  V.  Morrison.  (41  Mo.  238)..  102T 
Btata  V.  Uorrlstown,   (31  N.  J.  L. 

•7) 800.  1778,  1804,  1807 

BUU  -r.  Morrtstown,    (84  N.  J.  L, 

441)  ....  1E1«,  1G31,  I7Za,  39T6,  4009 
■teta    V.    Mosby,     (G3    Mo.     App. 

>T1) 2113.  ill4 

■Uta    T.    MoseI«y,    (34    Mo.    3TG) 

1036,  ISST 
SUta  ¥.  Moss.   (3G  Mo.  App.  441) 

63H  5308.  eiOS 
Bute  T.  Mobs,   <Z  Janes  Law  N. 

G.  68)    23S8.   2.166,   8373 

•Uta  V.  Hosa,  (44  Waah.  «1> 4TST 

Bttta    T.    Mote,     (48    Neb.    083) 

030,   1T30,  Gt4G 
■UU     T.     Mott,      (41     MO.      187) 

IBS.   1428.   1S42.   ttOi 

BUU    T.    Matt,    (111    wia.    19) 

1283,   1393.  1814 
BUU  T.    MoultrUTllla,     (1    Rice 

lAW  6.  C.    168) 16e6.  1148 

•Uta  T.  Mountain  Spring  Co..  <GS 

WMh.   170)  1471 

•UU  T.  Hulr,   ait  Mo.  App.  118)   tlD8 

SUta  T.  Mulr,    (Ifll   Mo.    m) 1876 

•Uta  T.  Mullen.  (3S  la.  t9»)....  GM 
BUU  w.  UulTlblll,  (113  Ho.  App. 

■14)     S116 

SUta  T.  Humford.  (7t  Ho.  S4T). .  2117 
SUta    V.    Municipal    Court,     (33 

Ulnti.  329)    .  1121.  IISG 

SUta    V.     MunlclpsJ    Court,     (89 

Wis.  166)   IIST 

Bute        V.       Murtreeeboro.        (11 

Humph   Tenn.    21T)     B233 

BUta    T.    UuTphy.     (130    Mo.    10) 

S21.  2014.  3473.  6277 
Bute  T.  Hurphy.  (132  Mo.  382)..  6320 
Bute    T.    Murphy.    (131   Mo.    648) 

6)1,  7*1.  842.  S4T,  soil.  2014. 

1089,  2GSE,  3834.  28O0.  8391. 

"".  ■"■•  ""■  •'"•  !SSi-i,„ 

SUta  T.  Murpby,    (20  N.   D,    427) 

4493.  1611 
SUta  T.  Murphy,  (170  U,  S,  78)  361E 
BUU  T.  Murray,    (11   Minn.    123)      116 

Bute  r.  Murray.  (28  Wis.  94) 194 

BUU    V.    Mutty,    (39    Wash,    624) 

477T,  4974,  6018 

BUta  T.  Myers,   (62  Wis.  428) 120 

BUta    r.    Namlaa.    (19    La,    Ann. 

•18)     3141 

Bta.te  T.  Napier,    17  la.  42B) 6372 

BUta  T.  Nash.  (82  Mo.  App.  Gnfl)  63(11 
Btate  T.  Nash.  (88  Ohio  St.  S12)  171T 
Bute  V.  Nashville,  (83  Tpnn.  697) 

1138,  1416,   1423 
BUta  *.  Natal,   (89  Lb.  Ann.  439) 

164.   6T6.    1611,   2;!5!l.  2383 
BUta  T  Natal.    (12  Iji,  Ann.   f.I2)   2113 
BUta  T.  National  School  ot  Oste- 
opathy,   (76  Mo.   App.    439) 1238 

Bute  V.  Naalon.   (73  N.  J.  I.   100)  438 


BUta  ».  Nebrulut  Tal.  Co„  (17 
Keb.  138)   I 

SUte  T.  Neel,  (48  Ark.  283)   1 

Btats  V.  Neely,  (ID  8.  C.  G87) .... 

Bute  V.  Naldt,  (N.  J,  Kq.  19  AtL 
818)   1}12,  1919.  ! 

SUte  T.  Nelaon.  (10  Idaho  532)..   1 


State  T.  Nelson,  <21  Neb,  S72J 6 

SUta  T.  Ncmahu,    (10  Ifcb.   12)...   4 
SUte  T.  Keodesha.    (3  Kan.  App. 
819) 3933,3917.4289.4 


State    ' 


Neosho. 


State   T.   Naoabo,    (67    Mo.   App. 

193)  .:. 

SUte   T.    Nerry,    (106    ICo.    App. 

468)    £281,6301, 

State  T.  Neville,    (110  Mo.  146).. 

State  ».  Nevin?,  (l»Ne»,18!) 

State  V.  New  Brunswick,  (1  N.  J. 


G308 
6108 
1180 


State  V.  New  Brunswick.'   (SO  N. 
State  V.  New'  BrunsWlck,'  (43  n! 

State  Y.  New  B 

runawlok 

14  N.  J. 

State    T.     New 

Court.  (61  M 

State    V.    New 

M.dr„ 

County 

Orleans. 

(16    La. 

SUte    V,    New 

Orleans, 

"iii8."2 
Orleans, 

(20    La. 
...   1146. 

94,  2S96, 
(SO    La. 

Slalo    V      Npw 

Orleans. 

(11    Ll 

Stat?' v'^  New 

Orleans. 

(It    La. 

Ann.  IS)  ... 
State    V.     New 

Orleans. 
'Orl'ea'iiK 

(41    I*. 

Stal*    V,    New 

Orleans, 

(18    La. 

'•i'™";.?". 

Orleans.    (60    La. 

BUta   T.    New 

(61   La. 

State   V.    ^Iew 

Orleans. 

(63    La. 

■'.*.';, '■..".•.-. 

Orleans, 

(108    La, 

state   V.   New 

Orleans. 

(107    La. 

1209.  1224,  1 
State   T.   New   Orleans, 

33.  1259. 
(106    La. 

State    V,    New 

Orleans. 

(Ill    La. 

State   T.   New 

Orleans, 

(118  i.a. 

(37 
State 


(Man. 
8  4  C.  a.  Co.', 


state  T.  New  Whatcom.  (3  Wash. 

7)    113,   369.  476,   477, 

state    V.    New    York,     (1    Duer 

119)    3480. 


MuNiciFAi,  Cobpobahohs. 

(Re(erene»i  at«  to  Pace*.) 


State    ^ 


Newark     <SE    N.    J.    L. 


3>9>    it91,   1601.  IBOS, 

State    V.    Newark.     (30    N.    J.    U 

SOS)    134S,  1E2S. 

State   T.    Newark.    (SI   N.    J.    L. 

160)    S870, 

State   T.    Newark.    (S«    N.   J.    U 

MS)     

State   T.    Newark.    (31    N.   J.    t. 

164)      ISSS, 

State   T.    Newark,    (Sa    N.   J.   L. 

ITO)    

State    V.    Newark,    (37   N.    J.    I.. 

61B)    4328,  4331,    "  — 

Statr    - ""    " 


EGO) 


fHrk,     (40    N.    J.    I. 
.    SOS, 


.    J.-  L. 


State    T.    Newark, 

114)    

State    T.    Newark,    (46    N.   J.    U 

140)     

State   T.   Newark.    (47   N.   J.   U 

117)   84S, 

1003,  1010.  1308,  1416, 
State   V.    Newark,    (4>   N.    J.    L. 


State   T.    Newark,    (G3    N.    J.    L. 

4)    43«,  447,  499, 

State    V.    Newark,    (53   N.    J.    L. 

State   T'-'NewaVlL''(S4'N.'J''Ju 

61)   8088,  1114, 

8tat«    V.    Newark.     (B4    N.    3.    U 

101)    1389, 

State    V.    Newark,    (B7    Ohio    8t, 

430) 1731.  B143,  6214, 

State    V.     Newberry,     (11     Rich. 

Law  119) 
State   V.   Ne 


Ohio  Clr.  Ct.  «il)    

State  T.  Oatea,    (8S  Wla  634) H 

State    T.    O'Brlan,    (■■    Ua.   161) 


State    T.    O'Brien,     (47    Ohio    St. 

4««) 1 

State  T.  Ocean  Beach.  (48  N.  J.  1> 

376)     

State    v.    Ochaner.    (9    Mo.   App. 

116)     1 

State  V.  O'Connor.   (SI  Htnii.  71) 

lOS, 

State   V.    O'Connor.    (E4    N.    I.   K 

36)    4«». 

State    V.     Oddlc. 


Slate  V.  O'aorman,  (7B  Mo.  170).  1 
State  V,  Ohio,  etc  Land  Co..   (84 

Mo.  App,  31) 856.  5J4i,  6 

State     V.     O'Laughlln,      (19     Kan. 

604)     1 

State  V.  Oleson.  (16  Minn.  E07)..  1 
State    V.    Ollnger.    (109    ta.   ««*) 


Slate 


r.    (1I«    Mo.    113) 

6274.  G 
State  V.  OlBon,  (Minn.  1S1  N.  W. 

1084)  ' 

State    T. 

State   T. 


Omaha.     (T    Neb.    167) 


a.    (91    Mo.    44G) 

1010.  6104.  E27B. 

State  V.   Newman,    (96   Wla    268) 

1746.      1867,      ISTS.      1113,     2121, 

State  T.  Newport,   (116  Pac.  «S7) 


Omaha,    (14    Neb.   166) 
19)1.  g: 

State  T.  Omaha,  etc  R.  A  B.  Co., 
(Bl  la.  617)    !■ 

State  V.  Omaha,  etc.  R-  Co..  (113 
la.  10) 1391,  1408,  lElT.  15!!.  SI 

State  V.  O'Nell.  (49  La.  Ann. 
1171)   1063,  I64S,  * 

State    V.    OraHKe.     (31    N.    "     ' 


TiiBLB  OP  Cases. 

(Reference*  are  to  Pases.) 


1  Ky.  Co..  <6E  Tex. 
Park  RldKe, "  (Vl  n'  '  J. 
ParkorV(S6  iiinn!' 


'arler,  <E2  a.  C.  !0T> 

Parsona,    (1S4   Mo.    436) 

1612.   2146,  1 
Parsona,    (40   N.   J.    U 

318, 

Pmwalc.  (IS  N.  J.  t.  60) 

4440,   4 
Passaic     (<1    N.    J.    li 


2308.  2Sli 
>BBBalc  (4E  N.  J.  L.  146) 
PaualC     <G4    N.    J.    U 

4397, 

Patamla.    (34   La.   Ann. 

PaUr'son.'  '('3V  N.  "j'.'il 

84B,   346,   r 

Pateraon,    (3S   N.   J.   I* 
SIS.   13US,   1311, 


Pateraon 

(37    N. 

J.    U 

Pateraon 

(40    N. 

J,    L. 

Paterson 

(40    N. 

Paterson 

(46    N. 

J.    L 

Paterson 

(Ga  N. 

J.    L. 

Paterson 

(»1    N. 

J.    L. 

■aterson  Ave.,  etc  Road 

(41  N.  J.   U   83) 

'aterson,  etc.  R.  Co..  (46 

Patton. 

(3!     La. 

Patlon. 

(TO    Mo, 

App. 

Patton,    <108  Mo 

App. 

Patton. 

131    Mo 

MS- 

'atrlck  4  Boyd,  ( 

S"4?' 

Payne,     (4    Mo.     377) 

1776,   1 
Payne,    (L39    Mo.    468),.   E 

-ayaaa.   (IT  Me.  3G1) 1 

Payasan,      47    Lb.    Ann. 


eacock,  (IE  NfK  41:^)..  B 
'eok.  (30  La.  Ann.  iS")  1 
eel  Smint  Coal  Co.  (36 


Pender,    (S8    N.    C.    313) 


.  Pendergrass,   (106  N.  C, 

1011,  3134,   : 

',    Penaauken    Tp.,    (67    N, 

91)   14»1,  14S4,   ■ 

r.    Penter,     (96    Mo.    App. 

.  People's  SUughterbouse 

- oij 

811,  lOGT, 
Perkins,    (24    N.    J.    L. 

,    Perpetual   Ina.   Co.,    (8 


2001 
6300 
2134 
1068 

2397 
6239 


V.    Perry,    (161    N.    C.    161) 

190S,  2134,  : 

/,  Perrysburg.  (11  Ohio  Bt 

'.  Perrysburg,   (36  Ohio  St. 

IF."  Perth  AmboyV  (Bl'  N."  J. 

Xi    40fl)     2 

State  V.  Petora,   (67  Ohio  8t.  491)   2 
State  V.  Peteraon,  (60  Ulttn.  239) 

1212,  1 
atate   T.   PbHbrlck,    (48  N.  J.   U 

3T4)     .. 


16) 


itg.    (28    Uont 


Phillips,    (30    Fla.    STS) 

917,  1 
Phillips,     (79    Me.    506) 

1022,  1310,   1 
.    Phillips,     (Me.    78    Atl, 


;  V.  Pierce,    (66  la.  86). 

>  V.   Pierce,    (36  Wis.  93! 

>  V.   Pike.    (144  Mo.   276: 
P    V.    PlUahury,      "    ' 


(82  Minn. 
PliatJury,  (30  La.  Ann. 
Piiabury," '  (31 '  La."  Ann! 
pingc 


(60    Mo. 

(57    Mo.    

Plnkerman,    (68    Conn. 


.  2088 

.  ISSl 

.  6391 

.  1441 

.  1405 

.  6164 

8B79 

4686 

4981 


1047,    1064, 

'.  Pitts.   (58  Mo.  666)  .  . 
IF.    Plainfleld,    (38    N. 


4069,    4088,  4464 


118) 
Slate  V 

Co..  (67  N.  J.  L. 


beck,      (36      Neb. 

V.  piatner,' '(Vs*  la.'iioi 
V.  Piatt,  (2  S.  G,  150)., 
V.   Plunckett.    (18  N.   . 


.  6280 
.  2730 
.    1374 


586.  687,  689,      614 


..48)    1239,  6220 


V.    Police    Com'rs,    (80 

App.  206). .408,  1206.  5266. 

State  V.  Police  Com'rs,  (St 
App.  233)    


MtJNICIPAI.  CoBFORATIOirS. 
(Re[«r«itceB  are  to  Fag;eB.) 


,    Police    Jury, 


SUta   T 

111)    

suite    T.    Police    Jury, 

767) 


State  V.  Fond.   (93  Mo.  606). .4>t, 
B6Z.  667.  847.  9G9,  1E8». 

SUte  V.   Pool,    (41  Mo.  32)    

State  V.   Portage,    (IJ   Wis.   682) 

3S40.  3SS0.  <061. 

SUte  T.  portaee  City  Water  Co 

(107  Wis.  4«)    SJ66, 

DBS,  I3«»,  37T0. 
State  T.  Porter,   (7  Ind.  J041 
State    V.    Porter,     -' 


.  ilOT 

:  111! 

.  eDE6 

:.  1870 

1017 
Ui9 


'.  Ralney.  (Ill  N.  CIM)..   Ul 

/.  Balle  County  Court  (t( 

Mo.  81)   UH 

State  V.  Ramos,  (ID  La.  Aao.  4»>  UK 
-        .   Ramsey,    (»  HlniL  6» 


.  .le02,   lifi.  1174 


is  Mlnn."!*T      . 
-    -   Rankin.   (11 

Ransom,  (73  Mo.  73) 

1066,  1611.  II 
Rarltan  Tp..  <61  N.  J.  U 


.9) 


State  1 
State  1 
SUte   » 


,    79) 
967,   1 
.    Portland,    (74   Me.    268) 

.    Fortlana    Ry.,    Light    It 
r   Co.,    (BB   Ore.    32). .1609.  3 
,    Poucher,    (98    Mo.    App. 

State'v.'  Pouitero'r,'  (iV  Cai.'eii)  S 

State  V.  Powell,   (44  Mo.  436) E 

State  V.  Powell,   (67  Mo.  396) 1 

State   V.   Powell,    (B7   N.   C.   m^)  ^ 

State  V.  Powell,  (100  N.  C.  626)  ^ 
State  T.  Powers,  (88  Mo._HO)....'  6 
aute  V.  Powers,  (18  Ohio  St.  64) 


.  Prntt.   (69  VU  5S0) 

.  ProBcott  (27  Vt.  194) 

■.   Preston,   (4   Idaho,   116) 
1806,  1349. 

.  Price,   (flO  Ala,  668) 

'.    Prltehard,    (36    N.    J.    L. 

1073, 

.  Prlester,   (43  Ml:         


BtGI 
194S 


V.    Ramsey,    («C   N.   J.   U 

iey   CTounty^ Sheriff.  ^^ 


Rattennkn,   (ISOhloClr. 

R.  36)  n 

V,    Ray,    (97   N.  C   610) 1 

V.    Ray,     (111    N.    C,    8H) 

181L  t 
Ray   Couaty   Court,    (61 

<eG'uVniL'ii()£ 


sa, 


.  Reckards.  (21  Minn.  «7) 

illE,!] 
'.  Recorder  at  Mortnfe*. 

a.  An.  E66)    U 

V.      Red      t^ke      CountT 

rs.,    (67   Minn.   3GS) 131.    1 

County 

_..  ■ «i  I 

(30    Mont. 
I,  3382.  3646.  tt 
1   Kan.  r 


T.  Red  I^dK 
27B0,  2S3I1  -' 
V.    Reddlti, 


Table  of  Cases. 

(Keferencea  &re  to  Pages.) 


SlAte  T.  Robert  p.  Lewis  Co..  (82 
Minn.  tVO)   S 

State   T.   SobertB.    (IGl  Ho.   lit)   6 

8t&te  V.  KobertsoB.  (4G  La.  Ano. 
>G4)    7^1,   1903,  IBll.  1 

BtatB  T.   aobertion,   (14  N.  J.  L. 


B04)    . 


RobertBon,  (138  N.  C.  EST) 

RoblnBoii,   (4Z  Minn.  lOT) 

tS4T, 

BobltBhek,  (60  Minn,  lit) 

1ST«, 


State  V.  Roby.  (14  J  Ind,  _ 

Stkta  T.  Robm,    (13  Mo.  3SS) 

Bt*ta  V.  Rocbe,  (tl  Mo.  App.  480) 

Sljtta    V.     Rocky     Mountain    Bell 


1231 

IIEZ 

131T 
1888 


Stato  V.  ,,  ,„. „  „„  . 

BtmU  V.  Roper,  (48  Neb.  721) 

State  T.   Hose,   (74   K«n.  260) I 

State  T.  Rose,  (84  Mo.  1198). lOST, 

_  B2ST,  I 

.    Ro«c^     (140    Wis.    380) 
_  >6S.  ) 

Roeenbaum,    (SO   Conn. 


State 


State  V.  Ran,    (48  Mo.  416)11767, 


117)     . 

State  T.  Retwitt  (li  Mont.  29).,  1 
■.  Rouch,   (47  Ohio  St.  478)   1 

,     ,e^    «!_.,,   20B).. 


State .., 

Btate  T.  Routh, .. 

State  V.   Rowe,    (T2   Md.   618) 

~       "--,    (12   Conn.    101) 

t  Neb.   262) 

'"1    Neb.     1) 

1S7G.   438G, 

1    Mo.    App. 


Btate  V.    Rowlei 
State  V.   Royse,    .. 
Btate     T.     Royee, 


Bute    V 

>1E) 
Btate    1 


Ruark. 


Ruboy,     (77    Mo.    6101 


Btate  T.  Rutr,   (4  Wash    231)  j 

State    T.     Ruhe.      (24     Nev.     251) 

<TI,    S2S,    989.    996,    23S8,    2.161     ( 
Btate     T.     Rusk.      (G6     Wis.     466) 
761.  965, 
State    T.    Rueaell,    (IT   Mo.   App. 


!•) 


State  T.  Russell.   (88  Mo.  648) 

Btate    T.    RuBeell.    (I    Tenn.    Ch. 

App.  661)    

Btate  T.  Rutherford,   (B2  N.  J.  I.. 

4»)    3961,    4015, 

SUte   V.    Sadler.    |2E    Nev.    131) 

920. 

Btate  V.  St.  Bernard.  (10  Oblo  CIr. 

Ct.   74)    

Bute  T.  St.  Joseph,  (37  Mo.  270) 
769.  9!6. 
State  T.  St.  Louis,  <G2  Mo.  GT1) . . 
SUta  T.  St.  Louis.  (66  Mo.  277) 
3038.  3973.  lOSO, 
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(References  are  to  sections,  except  as  otherwise  indicated.     RefereAce  numbers 
preceded  by  "p"  and  followed  by  "n"  refer  to  pasre  and  note  matter.) 


A. 

ABANDONMENT— 

Of  contract  by  contractor,  1934. 

completion  by  municipality,  1936. 
of  public  improvements,  1847. 
of  public  utility  owned  by  municipality*  1801. 
of  public  office,  496,  497. 
of  sewer  or  drain,  2692. 
of  street,  1399-1401. 

by  failure  to  open,  1401. 

liability  where  unsafe,  2740. 
of  property  condemned,  1626. 
of  dedicated  property,  1610-1612. 
bids,  necessity  for  after  work  abandoned,  1194. 
liabilities  of  sureties  on  contractor's  bond  in  case  ot  1963. 

ABATEMENT— 

of  obstruction  in  street,  1371,  1378. 

of  prosecution  for  violation  of  ordinance,  1069. 

ABOLITION  (see  also  "Dissofution  of  Municipality") — 
of  office  in  good  faith,  pl227n. 
restricting;  civil  service  and  veteran  acts,  ppl226-1229n. 

ABSENCE  (see  also  ''Non-Residents") — 
of  officers,  power  to  grant  leave  of,  610. 
right  to  salary  in  case  of,  632. 
without  leave,  removal  from  office  for,  pl228n. 
as  applied  to  presiding  officer,  pl286n. 

ABUSE— 

ground  of  interference  in  exercise  of  powers,  379. 
of  discretion,  see  "Discretion." 

ABUSE  OF  AUTHORITY— 

criminal  liability  for  willful  and  malicious,  660. 

ABUSIVE  CONDUCT— 
forbidden,  pl694n. 

ABUTTING  OWNERS    (see  also   "Eminent    Domain;"   "Public    Improve- 
menu;"  "Special  Assessments;"  "Streets")— 
municipal  liability  for  torts  of,  see  "Unsafe  Streets." 
what  is  abutting  property,  2066. 
rights  of  as  property,  condemnation,  1467. 
title  of,  to  streets,  1306-1309. 

right  to  soil  and  minerals,  1309. 
reversion  of  title  to,  on  vacation  of  street,  1416. 
right  to  damages  on  vacation  of  street,  1406-1411,  1403,  and  see  "Vacating 

Streets." 
right  to  enjoin  vacation  of  street,  1418. 
right  to  use  street,  1321-1367. 
encroachments,  1321,  p2860. 
light  and  air,  right  to,  1822. 

(6189) 


building  mBterlslB,  1840. 
rlilit  to  bnlld  OTerhMd  bridge,  184S. 
right  to  use  Bubsurtace  of  atreet,  1S4S. 
right  to  1&;  pipes  In  streets,  1344. 
cannot  sJIect  lateral  aupport  of  street,  1347. 
effect  of  permit  to  excavate  under  street,  U48. 
awnings,  right  to  put  up,  1349. 
signs,  projecting  into  street,  1349,  p2B06. 
steps,  encroaching  on  sidewalk,  1349,  pS907. 
bay  windows,  1349,  p2908. 
pillars  on  building.  1849.  pSSOS. 
stalrwars,  1349,  p2908. 
fences,  gates  and  doors,  1352. 
display  of  goods  on  sidewalks,   136G. 
hackstands,  in  front  of,  999,  1367. 
hitching  posts  and  stepping  stones,  1868. 
platforms    in    street.    1361. 
private  railroads,  1SS8. 
storing  wagons  In  street,  1366. 
scales  In  street,  1367. 
right  to  recover  consequential  damages  from  public  Impr 

2002,  and  see  "Public  Improvements." 
right  to  damages  on  change  of  street  grade,  1976-1979. 
estoppel  of  to  claim  damages  from  public  Improrement,  19t 
petition  tor  or  consent  to,  public  improvements,  1868-1868, 
right  to  attack  street  franchises,  1686. 
rights  where  land  dedicated  for  street.  1EG9,  1606. 
adverse  posesalon  of  street  by  others,  1397. 
consent  of  to  street  franchise,  necessity,  1640. 
duty  to  keep  sidewalk  In  repair,  1B2G. 
duty  to  remove  snow,  1291. 

charging  with  cost  of  keeping  street  In  repair,  18U. 
liabilities  of  public  service  company  to,  for  neglii^oe,  161 
actions  and  remedies  by  and  against  public  servlcs  compa 
right  to  enjoin  interference  with  use  of  street,  1381. 
enjoining  unauthorized  construction  of  raJbrnd  od  vtrec 
form  of  action  by,  where  street  obatmcted,  1374. 
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ABUTTING  OWNERS — Continued. 

injury  to  business  or  property,  from  street  being  out  of  repair,  city  as 

liable,  2764. 
negligence  of,  liability  of  city  where  street  made  unsafe,  2750. 
unsafe  sidewalk  built  by,  liability  of  city,  2478. 
city  as  liable  where  one  injured  in  front  of  own  premises,  2761. 
when  not  a  traveler,  p5643n. 

Compensation  for  uae  of  street  by  grantees  of  franchise, 
additional  servitudes  in  general,  1700. 
commercial  railroads,  1701. 
street  railroads,  1702. 

elevated  railroads,  1703. 

Interurban  railroads,  1704. 

street  railroads,  carrying  freight,  1706. 

subways  for  rapid  transit,  1706. 
telegraph  or  telephone  poles  and  wires,  1707. 
electric  light  poles  and  wires,  1709. 
subsurface  use  of  streets,  1709. 
additional  track  or  other  enlargement  of  use,  1710. 

ACADEMIES  (see  also  "Schools;"  "Universities")  — 
nature  of,  as  corporations,  p252n. 

ACCEPTANCE— 

of  benefits,  see  "Benefits." 
of  bids,  1226. 

as  creating  contract,  1236. 
of  dedication,  1674-1691. 
of  municipal  charter,  153,  p354n. 
of  office,  478. 

compelling,  473. 
of  resignation  of  public  ofiicer,  498. 
of  ordinance,  estoppel  to  question  validity,  797. 

of  ordinance  by  defendant  in  actions  of  negligence  founded  thereon,  863. 
of  street  franchises,  1660. 
of  work  by  municipality,  effect  of,  1929,  1930. 

ACCESS— 

right  to,  of  abutter,  1326. 

interference  with  by  public  improvements,  1999. 
by  street  railway,  p3622n. 

cutting  off,  vacation  of  street,  special  injury,  1408,  1409. 
cutting  off  in  one  direction,  p3610n. 
interference  with  as  special  injury  to  abutter,  1383. 

ACCIDENTS     (see    also    "Torts;"       "Negligence;"     "Unsafe     Streets;" 
"Sewers")  — 
funds  to  pay  for,  p4627n. 
notice  of  as  condition  to  right  to  sue,  2712-2718. 

ACCIDENT  INSURANCE— 

as  defense  where  servant  of  city  injured,  p5457n. 

ACCOUNTING— 

suit  for,  by  holder  of  improvement  bonds,  p4796n. 

ACCOUNTS  (see  also  "Officers;"  "Financial  Powers") — 
municipal,  inspection  of,  630. 

ACCOUNTS   AND   FINANCES— 

department  of,  under  Des  Moines  plan  of  city  government,  341. 

ACCRETIONS— 

right  to,  399,  p886n. 

as  incident  of  dedication,  p3324n. 
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ACCRETIONS— Continued. 

bonndarlee  of  municipal  corpontlon  eztendvd   br,   S6S. 

batture  as  lands  tormad  br,  401. 
ACKNOWLEDGMKNT— 

to  statutory  plat,  1G40,  and  see  "Dadlcatlon." 
ACQUEDDCTS— 

power  of  towns  to  construct,  8S9. 
ACQUIEBCENCB  (see  also  "Ettoppel")— 

In  location  of  corporate  boundaries,  preanrnptionA,  260. 

concerning  cbangea  of  corporate  boundaries,  289. 

In  ramoTKl  or  suspension  from  office  or  place,  620,  ppllSl,  llSSn. 
ACQUIRE— 

deOnlUon  of,  2879. 
ACQDIRBUBNT  OP  PUBUC  PROPBRTT,  see  "Corpenta  Praparty;"  "Dedi- 
cation;" "Eminent  Domain." 
ACT  OP  OOD— 

as  defense,  ppS54S,  556Sn. 

unsafe  streeta,  2726. 
ACT  OF  LEOISIATDRB.  see  "Laglslature." 

ACTIONS  (see  aleo  "Remedlea!"  "Torta;"  "Unsafe  Streeta;"  "SeWir*;" 
"Conditions  Precedent;"  "Parties;"  "Pleadings;"  •^WonaM;' 
"Evidence;"  "Judsment;''  "Execution;"  "Damasea") — 

particular  actions,  see   "Ejectment;"   "Trespass,"   etc 

suits  In  equttr,  see  "Equity"  and  particular  equitable  remedies  sncb  u 
"Injunotlon,"  "Specific  Performance,"  "Taxpayera*  Suits,"  eta. 

form  of,  against  municipality,  2492,  and  see  "Aasumpslt;"  "IMit,  Aetim 
of;"  "Trespaas,"  etc. 

conditions  precedent,  see  "Claims;"  "Notice;"  "Damand;"  "Conditlarn 
Precedent,"  etc. 

by  and  against  munlclpalltleB  In  general,  duipter  on,  14S6  et  teg.,  toI  i. 

name  In  whicb  brought  by  or  against  municipality,  2493,  251,  252. 

clrll  liability  as  created  by  ordinances,  673-67G. 

powers  or  municipnl  altorney  to  bring.  2-197, 
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ACTIONS  TO  ENFORCE  POLICE  REGULATIONS— Chapter  on,  f  f  1029-1101, 
voL  3. 
two  modes  recognized,  1033. 
form  of  action,  1033. 
statutory  method  exclusive,  1033. 
proceedings  as  civil  or  criminal,  1034. 
mode  of  trial;  constitutionality,  761. 
name  in  which  action  brought,  1035. 
how  proceeding  instituted,  1036. 

notice  of,  1036. 

voluntary  appearance,  1036. 

warrant,  1036. 

sufficiency  of  summons  or  warrant,  1087. 
arrest  without  warrant,  1038. 
bail  bond,  1039. 

statement,  complaint  or  information,  1040-1055. 
trial  of,  1056-1070. 

evidence  for  the  municipality,  1071-1078. 
defenses  to,  1079-1086. 
verdict,  1087. 
judgment,  1088. 
record  of  conviction,  1089. 
execution,  1090. 
review  of  Judgment  or  conviction,  1091-1101. 

by  appeal,  1092,  1093. 

trial  de  novo  on  appeal,  1094. 

by  certiorari,  1095. 

record  on  certiorari,  1096. 

by  writ  of  error,  1097. 

by  habeas  corpus,  1098. 

by  Injunction,  1099. 

by  writ  of  prohibition,  1100. 

sufficiency  of  record  for  review,  1101. 

ACTUAL,  KNOWLEDGE,  see  "Knowledge,"  "Notice." 

ACTUAL  NOTICE— 

of  defects  in  street,  2811. 
necessity  for,  2812. 

ADDITIONAL   SERVITUDES— 

what  are,  1700-1710,  and  see  "Abutting  Owners." 
sewer  as,  1436. 
increase  of,  1710. 

ADEQUATE  REMEDY  AT  LAW,  see  "Equity"  and  specific  equitable  remedies 
such  as  "Injunction." 

ADJACENT  PROPERTY— 
defined,  pp629,  632n. 
"adjacent  owners,"  p629n. 
distinguished  from  "adjoining,"  p629n. 
as  used  relating  to  annexation  of  territory,  276,  p627ii. 

ADJOIN  (see  also  "Lateral  Support") — 
meaning  of,  p629n. 
distinguished  from  adjacent,  p629ii. 
what  is  adjoining  property,  2060. 
adjoining  owner,  see  also  "Abutting  Owners." 

ADJOURNMENT— 

of  council,  or  legislative  body,  C02. 

of  council  meeting  in  case  of  double  board,  602. 

power  of  legislative  body  to  adjourn,  602. 

6   McQ.— 64 
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ADJOTJRNMBNT— Continued. 

boBlnQM  tbat  may  be  transscted  at  adjourned  meeting,  SOS. 

irheo  members  to  take  notice  of,  603. 

less  niunber  tban  a  quorum  may  declare,  694. 

presfdlng  ofllcer  cannot  arbitrarily  declare,  S86. 

of  bearing  of  removal  proceedlnss,  666. 
ADMINIBTRATIVB  ORDINANCE— 

deflned  and  claaalfled,  639. 

forms  of  Tar7,  6TS. 

ordlnancea  flzlng  flscal  year  o(  mnnlclpBllty,  82S. 
ADMINIBTRATIVB  POWERS— 

dlstlngulahed  from  legtslatlve  powers,  374. 

of  municipal  corporations,  where  Tested,  673. 

exercise  by  council  or  governing  legislative  body,  [>T3. 

exercise  of,  in  removing  offlcers,  553,  E65. 
ADUINI8TRAT0RS— 

power  to  dedicate,  1E19. 

power  to  sign  remonstrances,  p4005n. 
ADfiORALTY— 

mnnlGlpal  lUblUty  for  torts,  2624. 
ADDLTERATION— 

of  drags,  milk  and  food,  199,  p2134n. 

right  to  Jury  trial,  106D. 
ADVKRSB  POSSESSION  (see  also  "Prescription")— 

municipal  corporation  may  acquire  title  by,  268,  1118. 

of  property  of  municipality,  1168. 
BtreeU,  1396. 
ADVERTISEMENTS  (see  alao  "Bill  Postlna;"  "Signs")- 

on  vehicles  used  in  streets,  931,  pp2026-2DS9n. 

on  pereons  using  streets,  931. 

on  wastepaper  boxes  on  streets,  as  private  purpose,  931. 

by  hand  bills,  etc.,  on  streets,  pl6Cl6n,  and  see  "Hand  Bills." 

prohibiting  obscene,  9S2. 
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.GB2NTS — (Continued. 

when  city  council  may  employ,  to  aid  Ita  work,  387. 

appointed  by  reeolutlon,  686. 

Uoense  fees,  insurance  agents,  1021. 

license  tax  on,  as  interfering  with  commerce,  779,  780. 

property  in  hands  of,  where  taxable,  2390,  pSOOln. 

delegation  of  power  to  by  council,  see  "Council." 

compensation  of,  specifically  employed  by  municipal  corporation,  630. 

for  disbursing  and  paying,  not  laborer,  p955n. 

selling  goods  by  sample,  not  laborer,  p956n. 

power  to  dedicate,  1647. 

power  to  purchase  for  municipality,  1121. 

power  to  sign  petition  for  improvements,  p8998n. 

power  to  sign  remonstrances  against  improvements,  1860. 

municipal  liability  for  acts  beyond  scope  of  authority,  2666. 

liability  of  principal  where  agent  violates  ordinance,  1076. 

who  liable  for  nuisances  in  keeping  premises,  819,  820. 

wGORSGATB  CORPORATIC»^— 
described,  106. 

.GRBBMENTS,  see  "Contracts." 

AGRICULTURAL  DISTRICTS— 
a  public  corporation.  111. 

lGRICULTURB— 

nse  of  park  for,  p2637ii. 
agricultural  land,  see  "Farms." 

JD  (see  also  "Donations") — 

legislature  may  forbid  municipal  corporation  from  giving,  etc.,  186. 
to  railroads,  see  "Railroads." 

JDKR  BY  VERDICT— 

of  complaint,  statement  or  information  for  enforcing  ordinances,  1066. 

JR— 

obstruction  of  as  special  injury  to  abutter,  1384. 

providing  for,  in  congested  districts,  as  municipal  function,  322. 

JLJ)BRMEN  (see  also  "Council;"  "Otncers")- 
origin  of,  p669n. 

important  position  of,  in  England  system,  pl34n. 
of  modem  English  borough,  60. 

under  SiUglish  Municipal  Corporation  Reform  Act,  69. 
under  charter  of  Greater  New  York,  339. 
legislative  officers  of  municipal  corporations,  673,  and  see  "Council." 

lLIBN  (see  also  "Chinese") — 
eligibUity  of,  to  hold  office,  444. 
naturalization  as  qualification  to  hold  office,  446. 

employee  may  be,  447. 
request  for  bids,  prohibiting  employment  of,  1200. 

lLIBNATION,  see  "Sales;"  "Corporate  Property." 

JLLEYS— 

nature  of  and  kinds,  1286. 

as  a  street,  1286,  p2795. 

where  not  a  public  way  as  to  obstructions,  pl983n. 

establishment  by  user,  p2809n. 

dedicating  land  for,  p3197n. 

revoking  dedication  of,  p3311n. 

acceptance  of  dedication  for,  pp3291,  3292n. 

acceptance  of  dedication  of,  p3277n. 

platforms  in,  1361. 
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ALLEYS— Continued. 

property  as  abutting  on,  SMO.  and  see  "Spaclil  AMoavnanti." 

abutter,  rlgbt  of  acceae  to,  p2860D. 

special  Injuries  to  abutter's  access,  p2966ii. 

abutter's  enjoining  orerbead  passagewar,  pS893n. 

encroacbment,  necessity  for  special  InJuiV,  iip2949,  S9E0U. 

granting  exclusive  use  of.  pS419n. 

cleaning  of,  as  municipal  function,  322. 

requiring  pipes  to  be  laid  In,  16TS. 

nuisance,  change  of  grade  as,  p4S72n. 

necessity  to  condemn  for  street,  p3S68n. 

Imprevement  ordinance  as  embracing  two  Improrenieiits,  U7I. 

vacation  of,  p2982iL 

damages  on  Taoatlon  of,  p299tn. 

unsafe,  municipal  Hablllty  for,  2748. 
amount  of  care  required,  S748,  ST2G. 
width  required  to  be  kept  safe,  pG620n. 

defective  condition  of,  city  as  liable  to  abntter,  S764. 
ALLOWANCE— 

of  claims  against  municipality,  2472  el  •«(. 
ALLUVION— 

tlUe  ot  city  to,  lllS. 
ALTBRNATITB  WRIT— 

mandamus,  2667,  2569. 
AMBULANCE— 

municipal  liability  where  person  mn  over  by,  M69,  pHSSa. 

ne^lgence  of  driver,  municipal  liability,  pSlOfin. 
AMENDMENTS— 

In  name  of  municipal  corporation,  253. 

of  complaint,  statement  or  information  for  enforcing  ordloanoM,  IW. 

of  warrant  or  summons  for  violating  ordinance,  1D3T. 

of  return  of  services  ot  notice  ot  New  England  town  meeting.  pllTta. 

of  petition  In  annexing  and  detaching  territory,  pG40n. 

of  spoclnl  ta\   blllii.  2106. 
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MENDMENTS— Continued. 

rule  under  Ohio  constitution,  823. 

reasonableness  of  amendment,  823. 

of  improvement  ordinances,  824,  1896. 

may  relieve  duty  of  street  railway  to  pave  by,  823. 

reserration  of  right  of,  in  ordinances  granting  franchises,  763. 
Of  municipal  records. 

who  may  amend,  626. 

method,  627. 

by  court,  mandamus,  628. 

after  lapse  of  time,  629. 

estoppel,  ex  post  facto,  629. 

to  show  taking  of  yeas  and  nays,  623,  626. 
MOTION— 

as  power  of  corporation,  105,  and  see  "Officers." 
MOUNT  (see  also  "Debt  Limits")— 

of  taxes,  2384-2387. 

of  license  tax,  1002. 

of  iv^ecial  assessments,  2094-2096. 

of  care  distinguished  from  degree  of,  2726,  2822. 

of  care,  contributory  negligence,  2822. 

MOUNT  INVOLVED— 

as  determining  necessity  for  competitive  bids,  1188. 
BfUSEMENTS    (see   also   "Celebrations;"   "Coasting;"   "Racing;"    "Bear 

Show")— 
power  to  license,  989. 
license  fees,  1024. 

NARCHISTS,  see  "Red  Flag." 
NIMALS  (see  also  "Racing")— 

particular    animals,    see    "Dogs;"     "Swine;"     "Jaokass;"    "Horse;" 

"Stallions,"  etc. 
killing  of,  to  prevent  spread  of  diseases,  pl933n. 
regulations  as  to,  in  park,  p2544n. 
slaughtering  within  city,  p2393n. 
of  non-residents,  ordinances  binding  on,  pl432n. 
dealers  in,  licenses,  1028. 

when  bicycle  is,  within  meaning  of  law,  p2040n. 
cruelty  to,  forbidding,  887,  367,  974. 

under  general  welfare  clause,  895. 
forbidding  driving  on  sidewalks,  924. 
regulating  driving  of,  through  streets.  943. 
feeding  on  highways,  p2061n. 
power  to  regulate  and  restrain  as  power  to  impound,  etc.,  M4,  pp2054- 

2066n. 
regulating  hitching  and  attending  of,  in  street,  939,  p2043n. 
inspection  of,  before  slaughtering,  p2134n. 
inspection  of  cows,  969. 
regulations  as  to  running  at  large,  887,  943,  818,  p2393n,  and  see  "Pounds." 

impounding  and  selling,  944. 

penalty  of  impounding,  711. 

penalty  of  forfeiture,  714. 

what  constitutes  running  at  large,  pl653n. 

sheep  herded,  not  going  at  large,  818. 

municipal  liability  for  failure  to  keep  from  running  at  large,  2631. 

sufficiency  of  complaint,  1062. 

taking  from  pound,  sufficiency  of  complaint,  1052. 

municipal  liability  for  torts  in  preventing  from  running  at  large,  2667, 
p5496n. 
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kPFROPRIATION  S— Continued. 

annual,  must  be  before  tax  levy*  2361. 
usage  will  not  support  Illegal,  369,  870. 
for  what  purpose  may  be  made,  see  "Expenditures;"  "Donations;" 

"Public  Purpose." 
powers  of  New  England  towns  respecting,  888,  889. 
ordinance  for,  referred  to  specified  ofllcers,  690. 
veto  of,  692. 
how  pleaded,  2495. 

IPFROVAL— 

by  mayor  of  proceedings  of  body,  588. 

to  be  in  writing,  689. 
of  bonds,  see  "Bonds." 
of  plats,  1540. 
of  promissory  notes,  2161. 
of  public  improvement  contracts,  1919. 

JtBITRATION— 

of  claims  against  municipalities,  2482-2484,  367,  pp812,  813n. 
fitilure  to  submit  to,  forfeit  of  street  franchise,  1664. 

lRCHITBCT— 

authority  to  employ,  365,  ppl086,  2132n. 
not  a  laborer,  p955n. 
as  mere  employee,  p945n. 
breach  of  contract,  p2763n. 
competitiYe  bids  for  position,  1190. 
licenses,  1028. 

JIBA— 

of  lots  as  basis  of  special  assessments,  2090. 

lRBAWATS^ 

right  of  abutters  to  construct,  1343. 
frilling  into,  city  as  liable,  2788,  p5691n. 
sufficiency  of  guard  rail,  2789. 

JIMORIES— 

appropriations  for,  864. 
lease  of  high  school  for,  1145. 

JIRAIGNMENT— 

in  proceedings  to  enforce  ordinances,  1066. 

JtRBSTS— 

power  of  policeman  to  make,  2428,  pl862n. 

without  warrant,  1038,  746. 

of  persons  at  fires  who  refuse  to  obey  police  directioons,  746. 

ordinance  requiring  arrest  of  negroes  found  on  street  at  night,  747. 

resisting,  sufilciency  of  complaint,  1052. 

municipal  liability  for  wrongful  acts,  2431. 

under  void  ordinance,  city  not  liable,  2640. 

UTILLERT  COMPANY— 
appropriation  for,  363. 


''refuse"  as  including,  pl959n. 
negligence  in  removing,  city  as  liable,  2636. 
pile  of  in  street,  injury  from,  p5679n. 
duty  to  put  on  slippery  sidewalk,  2789. 

BFHALT  (see  also  "Public  Improvements'*) — 

requests  for  bids  for  paving,  1199,  1204,  1210,  and  see  "Bids." 
injury  from  slippery  pavement,  city  as  liable,  2779. 
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TTORNEYS— 

city  attorney,  see  "Law  Department." 

attorney  in  fact,  see  "Agents." 

power  of  municipality  to  contract  with,  1178^1176,  501-504. 

for  extra  legal  services,  1174. 

contingent  fees,  1175. 

interest  of  city  or  town,  pl089n. 

who  authorized  to  employ,  602,  plOSOn. 

method  of  employment,  603. 

ratification  of  unauthorized  employment,  504. 

compensation  of,  specially  employed  by  municipal  corporation,  530. 

implied  contract,  pll54n. 

estoppel,  pll54n. 
fees  of,  including  in  special  assessment,  2096. 
contract  with,  duration,  p2721n. 
power  to  appear  for  municipality,  2497. 
power  to  sign  petition  for  improvements,  p3998n. 
power  of  court  to  remove,  558. 

power  of  local  courts  to  disbar,  1030. 
license  tax  on,  1022,  p222Sn. 

on  nonresident,  996,  p4998n. 
right  of  accused  to  be  represented  by,  in  removal  proceedings,  666. 

.TTORNBY  GENERAL  (see  also  "Mandamus;"  "Quo  Warranto")— 
action  by  to  abate  street  obstruction,  p2002n. 
as  necessary  party  to  taxpayer's  suit,  2602. 
injunction  suits  by,  against  municipal  officers,  2580. 

.TWILL— 

officer,  sub-ordinate  or  employee  holding  at  will,  486,  489. 

.UCTIONS  AND  AUCTIONEERS— 
lease  of  wharf  by,  1147. 
sale  of  franchise  by,  1641. 
sale  of  tax  liens  at,  2403. 
employment  of,  p2527n. 
regulating  sales  by,  977. 
closing  hours,  p2130n. 
license,  1028. 

license  tax,  classification  of,  p2223n. 
amount  of  license  tax,  p2229n. 
tax  as  unreasonable,  p2203n. 
sidewalk  breaking  from  crowd  at,  2765. 

wXJDIT— 

of  claims,  2472  et  aeq,  and  see  "Ciaims;"  "Warrants" — 
of  municipal  accounts,  p4979n. 
mandamus  to  compel,  2553. 

lUDITOR— 

assistant,  -as  public  officer,  p945n. 

lUTHBNTICATION— 

of  ordinances,  sufficiency  of,  870. 
proof  by  copy,  869. 

lUDITORIUM— 

power  of  city  to  erect,  1117. 
is  "public  utility,"  1618. 

lUTHORITY— 

to  bring  suit,  presumption,  2497. 
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ANQUBTS,  see  "Entertainments." 

ANKRUPTS— 

property  in  hands  of  trustee  as  taxable,  pSOlOn. 

ANKS  (see  also  "National  Banks") — 
property  of  as  taxable,  pp4992,  4993n. 
amount  of  license  tax,  p2229n. 


Sunday  closing  ordinance,  p2128n. 

ABB  WIRE  (see  also  "Wires") — 

use  of,  as  fence  on  street  or  alley,  pl980n. 

AKRBLS  (see  also  "Beer  Kegs") — 
plank  on  as  sufficient  barrier,  pSTlln. 

ARRIBRS— 

duty  to  erect  as  nondelegable,  p5490n. 
running  into  as  negligence,  2826. 
sufficiency  of,  2804,  and  see  "Guards." 
closing  street  for  travel,  2740. 

ARTENDERS— 

as  liable  for  violating  ordinance,  p2396n. 

ABKBATiTi  (see  "Ball  Playing")— 

A8BMENT   (see  also  "Abutting  Owners;"  "Cellarways;"  "Coal   Holes;" 
"Areaways") — 
duty  to  maintain  railing  in  front  of,  p6707n. 
necessity  for  gate  at  entrance  to,  p6711n. 

ATTURE — 

rights  of  municipality,  401. 

AWDY  HOUSES  (see  also  "Prostitution") — 
''house  of  ill  f&me"  as  synonjrmous  with,  p2106n. 
inmates,  frequenters,  p2107n. 
power  to  forbid  and  restrain,  956,  887,  890,  pl860n. 

as  public  nuisances,  p2106n. 

liability  of  owners  and  lessees,  p2106n. 
power  to  suppress  implies  power  to  fine,  etc.,  710. 
whether  power  to  restrain  is  state  or  municipal  power,  966. 
keeping  as  indictable,  p2106n. 
keeping  of  as  negligence,  p5468n. 
destruction  of  property  used  for,  pl890n. 
who  liable  for  keeping,  p2396n. 
right  to  Jury  trial,  1060,  1064. 
evidence  in  prosecutions  of,  1073. 
evidence  to  establish  character  of,  p2107n. 
complaint  for  keeping,  1052. 
complaint  for  being  inmate,  p2349n. 
shutting  off  telegraph  service  to,  1690. 
return  from,  injury  from  unsafe  street,  2754. 

AY  WINDOWS— 

regulations  as  to,  887,  924. 

encroaching  on  street,  1349,  p2908. 

as  obstructing  view,  p2960n. 

power  of  removal  when  obstruction  or  nuisance,  927,  p2007n. 

revoking  permit  for,  1319. 

AZAAR,  see  ''Carnivals." 

iEACxiEd^~ 

bathing  beach,  duty  to  protect  bathers,  2687. 
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BEE  RAISING— 

regulation  ot  pl942ii. 

BEGGARS— 

regulation  of  under  police  power,  890,  and  see  "Vagrancy." 

BE2LLS — 

regulating  use  of,  on  bicycles  and  velocipedes,  9S7. 
requiring  locomotive  to  ring,  954. 

BENEFIT— 

to  property,  necessity  for,  special  assessments,  2043,  201S. 
special  assessments  in  excess  of,  2088. 
acceptance  of  as  estoppel  to  attack  special  aasessmenta*  21SC. 
deduction  ot  damages  from  public  improvements,  1995. 
property  not  receiving,  as  taxable,  2389. 

BEQUESTS— 

to  municipality,  1118,  1119. 
in  trust,  1128  et  aeq. 

BETTING  (see  also  "Gambling")— 

on  election  as  ground  for  removal  from  office,  656. 
on  horse  races,  see  "Racing." 

BEVERAGES,  see  "Intoxicating  Llquora;"*  "Non-Intoxicating  D 

BIAS— 

whether  disqualification  to  sit  In  proceeding  to  remore  Qffio 
of  officers  regulating  rates,  see  "Rates/'  etc. 

BICYCLES— 

defined,  937,  p2039n. 

regulating  use  of  streets  by,  937. 

forbidding  use  of  on  sidewalks,  937,  938. 

forbidding  use  of  on  bridges  and  public  parka,  937,  p2393]L 

prohibiting  In  parks,  1157. 

requiring  lights  on  after  dark,  739. 

when  animal  within  meanin  of  law,  p2040n. 

right  of  way,  p2040n. 

bicycle  path  not  sidewalk,  p2796n. 

license  on,  p2250n. 

municipal  liability  for  failure  to  prevent  on  walks,  26S1,  277 
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IDS — Continued. 

For  Municipal  ContractB. 
purpose  of,  1184. 
necessity  for,  1185-1196. 

statute  as  mandatory,  1185. 

amount  involved,  1188. 

where  a  monopoly,  1189. 

contracts  for  personal  services,  1190. 

dispensing  with,  1191. 

ordinances  requiring,  1192. 

in  case  of  emergencies,  1193. 

after  work  abandoned,  1194. 

for  extra  work,  1195. 
patented  articles,  1197, 1198, 1204. 
requests  for  bids,  1199. 

restricting  hours  of  labor,  1200. 

prohibiting  alien  labor,  1200. 

fixing  wages,  1201. 

requiring  work  done  within  state,  1202. 

requiring  union  labor,  1203. 

discriminating  in  favor  of  certain  articles  or  materials,  1204. 
contract  void  on  face,  1206. 
conditions  unauthorized,  1206. 
advertisement,  form  and  contents,  1209. 

where  details  impossible,  1208. 

indeflnlteness,  1209. 

alternative  provisions,  1210. 

requiring  bidder  to  furnish  specifications,  1211. 

aider  by  papers  on  file,  1212. 
publication  of  advertisement,  1213. 

length  of,  1214. 

posting,  1215. 

presumptions  and  proof  of,  1216. 

republication,  1217. 
who  may  give  notice,  1218. 
(diange  of  specifications,  1219. 
form  and  contents  of  bids,  1220. 
deposits,  1221. 
security,  1221. 
withdrawal  of,  1222. 
modification  of,  1223. 
collusion  between  bidders,  1246. 
opening  of,  1225. 
reconsideration  of,  1226. 
award  to  best  bidder,  discretion,  1227. 

lowest  bidder,  1228. 

rejection  of  bids,  1229,  1230,  1232,  1234. 

dependent  on  material  to  be  used,  1231. 

rejection  of  insufficient  bids,  1232. 
release  of  bidder  by  rejecting  bid,  1234. 
dividing  contract  between  bidders,  1233. 
mistake  of  bidder,  liability,  1235. 
acceptance  of  bid  as  contract,  1236. 
refusal  of  bidder  to  make  contract,  1237. 
review  of  award  by  court,  1238. 

mandamus,  1239. 

injunction,  1240. 

action  for  damages,  1241. 


OD  sidewalk.  Injury  from,  27S7. 

tailing  of.  city  Ba  liable,  2777. 
BILLIARDS  AND  POOL.— 

aa  game,  1073,  p23Sl 

rorbldding  keeping  room  for,  746,  887. 

power  to  regutate,  pp2ll5,  2116n, 

license  tax  on,  1028,  p2201n. 

right  to  trial  by  Jury,  p2366n. 
BILL  POSTING  (see  also  "Billboards")— 

forbidding  in  parks,  p2&44n. 

reasonableness  of  ordinance  forbidding.  pl592ii. 

license  fee  tor,  1028. 
as  unreasonable,  p2198n. 
BILLS  OF  CREDIT— 

warrants  as,  p47B4n. 
BILLS  OF  RIGHT— 

municipal  charters  as.  311. 
BLANKS— 

on  plat  or  map,  1566, 
BLASTING   (see  also  "Quarry;"   "Explostves")  — 

power  to  forbid  and  regulate,  952. 

liablUiy  for  where  done  by  Independent  contractor,  2663 

Injury  from  rocks  thrown  Into  street,  city  as  liable,  2778. 
BLIND— 

providing  for,  as  municipal  function,  322. 

duty  to  keep  streets  safe  for,  3726,  2835. 

contributory  neeUgeuce  of,  2 S3 6. 

driving  blind  torse  aa  contributory  negligence,  S839. 
BLIND  TIGER— 

what  Is,  pZllSiL 
BLOCKS— 

defined,  p2143D. 

as  relating  to  annexation  of  territory,  273. 

Included  In  "lot"  In  annexing  territory,  p623n. 
BOARDS   (see  also  "Highways;"  "Parks;"  "Water,"  etc.)- 

as  quaii  corporations,  see  "Quasi   Municipal  Corporatfor 

quorum  a  majority  of.  595. 

execution  of  contract  by  one  member  only,  p4112n. 

power  to  bring  Buits,  2497. 

power  to  employ  attorneys.  502,  pl090n. 

beeping  of  records,  617. 

j  necessary  parties  to  actions.  2494. 
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OARD  OF  EDUCATION  (see  also  "Schools")— 
liability  for  torts,  2675,  p5380n. 

OARD  OF  ESTIMATE  AND  APPORTIONMENT— 
under  charter  of  Greater  New  York,  838. 

OARDS  OF  HEAiyrH— 

as  9wui  corporations  in  England,  p263n,  and  see  "Health." 

OARD  OF  PUBLIC  WORKS  (see  also  "Public  Improvements")— 
members  of,  as  officers,  p943n. 
board  as  a  corporation.  111. 
may  hire  and  discharge  men,  pl087n. 
power  to  enact  ordinances,  671. 
municipal  liability  for  torts  of,  2658,  p6481n. 

CARDING— 

power  of  city  to  contract  for,  pp2573,  2578n. 
of  prisoners,  liability  of  city,  p5123n. 

OARDING  HOUSE— 
what  is,  1732. 
licenses,  1028. 
requiring  keepers  to  furnish  names  of  boarders,  977. 

OARDWALK  (see  also  "Sidewalks'*)— 
condemning  property  for,  p3079n. 
derlae  for  as  valid,  1129. 

OATS  (see  also  "Shipping")- 
removal  of  as  nuisance,  pl929n. 
licenses,  1028. 
amount  of  license  fee,  p2231n. 

OILERS  (see  also  "Explosion")— 
regulation  of,  p2073n. 
inspection  of,  under  general  welfare  clause,  895. 

0MB— 

as  proximate  cause  of  injury,  p5763n. 

as  A  FIDE  PURCHASERS— 

of  municipal  bonds,  2313-2325,  and  see  "Municipal  Bonds." 

of  warrants,  2249. 

estoppel  by  recitals,  see  "Recitals  In  Municipal  Bonds." 

ONDS  (see  also  "Municipal  Bonds")- 
corporate  seal  on  256,  p580n. 
issuance  of  as  ultra  vires,  1172. 
of  bidders  for  contracts,  1199.  1221. 
from  grantee  of  street  franchises,  1644. 
on  appeal  from  special  assessment.  2129. 

to  perform  contract,  secure  laborers,  etc.,  public  improvement  1959-1966. 
of  public  service  company,  amount  of  as  affecting  value  of  property.  1761. 
in  whose  name  action  brought,  2493. 

Official  Bonds, 
failure  to  give.  476,  ppl029,  1040n. 
city  not  pay  premiums.  2167. 
vote  necessary  to  approve,  598. 
officer  as  surety  on,  443,  p989n. 
actions  on,  546,  547. 

ONE  FACTORIES— 

regulating  beyond   corporate   limits,   897. 

<X)K  CANVASSER— 
license,  1028. 
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BOOK-KEEPER— 

not  laborer,  pUGBn. 
BOOKS  (see  also  "Recorda") — 

aa  evidence  of  corporate  acta,  pSSOn. 

of  municipal  It;,  aale  of,  p2E14n. 

Inapectlon  of,  GSO. 

mandamus   to   compel   tranafer    ot.    2652. 
BOOTHS— 

on  aldewalk  or  atreet  aa  nulaance,  925,  plSSta. 
voting  bootlia,  1315. 

for  entertainment,  forbidding  erection  of.  In  public  place,  plSSln. 

election,  in  atreet.  Injury  from,  ST81. 
BORDER— 

meaning  of,  detaching  territory  from  municipal  oonraratlon,  MI 

as  corporate  limits,  p633n. 
BOROUGHS— 

as  public  corporations,  106. 

dlatlngulsbed  from  town  or  village,  p2G4n. 

as  "city  or  town,"  p364an. 

In  England,  33,  44,  48,  60,  83,  pplOln,  8I81L 

In  early  France,  37. 

In  Greater  New  York,  339,  p264n. 

In  Pennsylvania,  p2Gln. 

officers  of  wbo  may  sign  warrants,  p47E9n. 

joint  llabUlty  for  unsafe  bridge,  2749. 
BORROWING  MONEY  (aee  also  "Indebtedneaa;"  "Debt  Limits;"  "Munle- 
tpai  Bonds") — 

power  of  municipality  to,  2160. 

power  of  New  England  towns  as  to,  3S9. 

power  as  Including  power  to  laaue  bonds,  2278. 

power  to  as  including  power  to  issue  refunding  bonds,  2288. 

borrowed  money  not  "Income,"  2306. 

amount  borrowed  as  aaset.  p4744n. 

recovery  where  no  power  to  borrow,  217B. 
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lOUNDARIES— Continued. 

aoqulsltion  of  property  outside  for  public  utilities,  1788. 

licenses  and  license  taxes  outside,  995. 

jiurisdlction  of  municipal  courts  confined  to  territorial  limits,  1031. 

proof  that  violation  of  ordinance  was  within,  1072. 

property  outside  as  assessable  for  local  improvements,  2064. 

power  to  issue  bonds  for  improvements  outside,  2280. 

supply  of  public  utility  outside,  1800,  1689. 

power  to  furnish  water  outside,  1779. 
regulating  rates  outside,  1740. 
recital  that  public  Improvement  is  within,  1883. 
property  outside  as  taxable,  2890. 
public  improvements  outside,  1824. 
sewer  outlet  beyond,  1433. 
bridge  outside,  power  to  levy  tax  for,  2372. 
taxing  districts,  2360. 

mob  assembling  outside,  liability,  2650,  p5467. 
nuisance  beyond,  city  as  liable,  p5448n. 
obstruction  of  stream  outside,  p5559n. 
presumption  arising  from  acquiescence  as  to,  260. 
construction  of,  description  of,  illustrated,  261,  262. 

reference  to  bodies  of  water,  263,  p595n. 
two  public  corporations  in  same  limits,  264. 

power  of  state  in  establishing  and  changing,  265,  184,  pp600,  601n. 
special  acts  affecting,  generally  forbidden,  266. 
enlargement,  annexation;  restriction,  267. 
various  methods  of  extending  limits  and  annexing  territory,  268. 

submission  of  question  to  inhabitants  or  property  owners,  269. 
discretion  of  submitting  question  of  extension  to  vote,  270. 
changing  of,  by  municipal  corporation  or  local  tribunals;  delegation  of 

legislative  power,  271. 
property  annexed  as  taxable,  2392. 
effect  of  annexation  on  street  franchises,  1674. 
annexation  as  making  road  a  street,  1287. 
quo  toarranto  to  determine  validity  of  annexation,  2531. 
"border"  of  municipal  corporation,  p633n. 
conditions  of  annexation,  272,  pp620,  621n. 

deflniUon  of  plats,  "lote,"  "blocks,"  273. 
reasonableness  of  annexation  illustrated,  274,  276. 

contiguous  or  adjacent  territory,  276. 

farm  lands,  277,  278,  pp.  630-632n. 
detachment  of  municipal  territory,  279,  pp634,  685n. 
annexation  pending  proceedings  to  organize  same  territory,  280. 
proceedings  to  annex  or  detach  territory,  281. 

sufficiency  of  ordinance,  282. 

requisites  and  sufficiency  of  notice,  288. 

sufficiency  of  petition  illustrated,  284. 

plat  or  plan  of  property  to  be  attached  to  petition,  285. 

the  evidence,  286. 

remonstrances  against  proceedings,  pp650,  651n. 

the  Judgment  of  order,  287. 

action  to  test  validity  of  proceedings,  288,  pp650,  651,  654n. 

presumptions,  acquiescence,  289. 
collateral  attack  on  annexation  proceedings,  290. 
review  of  proceedings  to  annex  or  detach  territory,  291. 
defects  may  be  cured,  292. 
effect  of  changing  of  limits  illustrated,  293. 
conditions  of  public  property  and  debts  after  change;   apportionment, 

294. 
6  McQ.~66 
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BOUND  AKIES— Continued. 

taxation  and  exemptions  on  changing  o(  limits,  295. 

municipal  BubdlvlBlons  and  wards,  296,  297. 

cliange  ot.  effect  on  ordiaanceB,  S4fi. 

change  or,  will  not  work  dissolution,  29S. 

rates  ol  public  service  companies  in  territory  BoDesed,  1732. 

liability  lor  defective  streets  outside,  2734. 
unsafe  street  outalde  state,   liability,   2741. 

nnaate  bridges  outside,  2749,  pD440n, 

liability  for  unsafe  streets  in  property  annexed,  2738. 

barriers  as  necessary  to  define  limits  ot  street,  2795. 

Injury  trom  detects  outside  limits  of  street  aa  acUooable,  2772,  2744 
BOUNTIES— 

to  soldiers,  appropriations  tor,  36B. 

power  of  New  England  towns,  389, 
BOWLING  ALLEYS— 

power  to  regulate,  9E9,  pZlISn. 

power  to  license,  p2194n. 

keeper  ot  as  liable.  p239en. 
BOX— 

on  sidewalk,  Injury  from,  27S7. 
BRAKES— 

regulating  use  of,  on  automobiles,  935. 
BREACH  OP  CONTRACT,  see  "Contracts." 
BREACH  OF  PEACE— 

prohibiting.  971,  872,  p2163n. 

municipal  power  to  putiish  when  regulated  by  state  law,  887,  plBBli 

sufficiency  of  complaint,  10S2. 

right  to  Jury  trial,  1060. 

evidence  In  prosecution  Cor,  1073, 
BREW,D— 

regulating  weight  of,  870. 

forbidding  adulteration  ot,  839. 
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tRIDGB — Continued. 

outside  city  limits,  1824. 

power  to  construct  and  maintain  over  navigable  waters,  410. 

power  to  levy  taxes  for  bridge  outside  limits,  2372. 

repiUr  of  where  outside  city  limits,  p6440n. 

legislature  may  control  establishment  of,  234. 

power  of  legislature  to  compel  city  to  pay  for,  p3899n. 

implied  powers  as  to  approaches  to,  etc.,  368. 

power  to  aid  private  oorporatlon  in  constructing,  pl902n. 

overhead  bridge  across  street,  1342,  pl996n. 

access  to,  rights  of  abutter,  p2859n. 

defects  in  plans  of,  2633. 

power  to  build  as  public  improvements,  pp3889,  3890,  4817n. 

as  internal  improvement,  2279,  p4818n. 

power  to  expend  money  for,  410,  2167. 

power  to  issue  bonds  for,  2280. 

power  to  condenm  approaches  for,  1460. 

grant  of  use  of  street  for,  p3392n. 

ia  street,  recovery  by  abutters,  1980. 

approach  to,  as  additional  servitude,  p3627n. 

advertisement  for  bids  to  construct,  p2659n. 

power  to  mortgage,  1144. 

contract  to  maintain  forever,  invalid,  1169. 

mechanic's  lien,  1161. 

taxation  of,  1162,  p4993n. 

taxing  part  of  outside  limits,  p4998n. 

liability  of  county  for  defects  In,  2606. 

sufficiency  of  culverts  under,  2702,  2703. 

indictment  for  failure  to  keep  In  repair,  2523. 

municipal  liability  for  acts  of  contractors,  pp5489,  5491n. 

municipal  liability  for  torts  of  bridge  tenders,  2670. 

unsafe,  municipal  liability  for,  2749,  p5502n. 

outside  city  limits,  2749. 

on  private  way,  2749. 

want  of  funds  to  repair,  p5629n. 

bridge  owned  by  state,  2749. 

negligence  in  building,  p5432n. 

defects  in  plans,  city  as  liable  for,  2638,  p5664n. 

too  low  to  pass  under,  city  as  liable,  2780. 

width  of,  required  to  be  kept  safe,  p5620n. 

open  swing  bridge,  negligence  of  pedestrian,  p6750n. 

mOKSRS— 

employment  to  sell  bonds,  2303,  2804,  pl091n. 

licenses,  1028,  774,  p2194n. 

classiflcatlon  of,  as  to  license  taxes,  p2228n. 

license  tax  on,  as  interfering  with  commerce,  779,  780. 

BROOKLYN  BRIDGE— 
as  "city  purpose,"  p4593n. 
permitting  pneumatic  mail  tube  on,  1145. 
acts  of  police  on,  2627. 
trustees  of  as  agents  of  city,  p5479n. 

mooKs— 

forbidding  fouling  of  waters  of,  916;  and  see  "Watercourses." 

BROTHEL,  see  "Bawdy  Houses." 

BUILDINGS     (see    also    "Auditorium;"    "City    Hall;"    "Court     House;" 
"Jails;"  "Fire  Department;"  "Hospitals")— 
defined,  2029. 
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BUIUIINOS— ContUued. 

police  reguIatlotiB  reapectlng,  In  general,  S48. 
Ore  limit  proTlsIone,  B4S,  plSSln. 

ordlQBnce  prOTlelonB  respecting,  948. 

essentials  relating  to  validity  of  regnlatlons,  MS. 

imirormlty,  classlfii^atlon  and  reasonableness  of  sach  regnlatlou.  Hi. 

reetrlctloiiB  as  to  use  of  sidewalks,  building  msterlal,  precutUaiu, 
etc.,  949. 
permits  to  erect,  949,  1016. 
height  of  buildings,  949. 
removal  of  buildtngs,  949,  1015,  pl928n. 
permit  to  erect  as  permit  to  use  street,  p563Sn. 
as  encroachment  on  street,   1S60,  ppl994,   2ST4,  ISSSn,   and  see  "Biy 

"Windows;"  "Cornices;"    "Stairs;"  "Steps,"  «tc. 
on  street,  special  injury  from,  p2950n. 
building  materials,  right  to  put  In  street,  1840. 

injury  from,  2781. 

city  as  liable  where  horse  frightened  by,  2783. 
revocation  of  permit  to  erect,  p224Sn. 
restrictions  as  to  lines  of,  pl982n. 
partially  burned  as  nuisance.  902. 
destruction  to  stop  spread  of  Dre.  2648.  2S49,  892. 
destruction  of  for  noncompliance  with  building  regulations,  SS48. 
taking  pofisesslon  of  In  case  of  disease,  906. 
power  to  authorize  casino  In  park,  1156. 
entry  of  bulldlDgs  by  city  wttbont  permission,  89G. 
coQclUBlyeneBB  of  decision  ol  Inspector  of  bnlldings,  pl9D4n. 
injunction  to  prevent  construction  of,  2506,  ppl906,  19Z9n. 
disregard  of  regulations  as  to,  defenses,  10S6. 
unsafe,  sufficiency  of  complaint.  1062. 
on  wharves,  regulating  erection    of.  742. 
cost  of  restoring  as  measure  of  damage  to,  2000. 
municipal  liability  for  torts  of  building  department,  2671. 
board  for  Inspection  of  as  agents  of  city,  p64S0n. 
In  street  owoed  by  third  person,  city  liable  for  injuries  from.  pSealn. 
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BURGESS— 

in  American  law,  pp286,  287n. 

In  Bngllsh  law,  59,  60,  p286n. 

in  Pennsylvania  may  question  validity  of  ordinance,  800. 

BURGOMASTER— 

in  German  cities,  73-75,  433,  p969n. 
in  Belgium,  79. 

BURIAL  GROUNDS,  see  "Cemeteries." 

BUSINESS— 

power  of  municipality  to  engage  in,  see  "Municipal  Ownership,"  and 

"Municipal  Trading." 
regulations  of  interfering  with  commerce,  see  "Interstate  Commerce." 
defined,  p3553n. 

use  of  trading  stamps  as,  1014. 

nndue  interference  with,  under  guise  of  police  power,  893. 
regulating  hours  of,  964. 

conducted  by  municipality  for  profit,  liability  for  torts,  2672-2674. 
injury  to  from  street  being  out  of  repair,  city  as  liable,  2764. 

BUTCHERS  (see  also  "Meat")— 
market  regulations,  965,  966. 
as  peddler,  p2146n. 

BT-LAWS  (see  also  "Ordinances")— 
defined,  632,  pl390n. 

in  New  England,  pl390n. 

in  the  English  law,  59,  pl390. 
used  interchangeably  with  ordinances,  632. 
was  original  designation  of  ordinances,  637. 
rule  of  corporation,  society  or  association,  636. 
of  private  corporations,  binding  effect  of,  pl431n. 

C. 

CABLE  CARS  (see  also  "Street  Railroads")— 
as  additional  servitude,  1702. 

CABS,  see  "Hackstands;"  "Vehicles." 

CANALS  (see  also  "Bridges;"  "Irrigation")— 
legislature  may  control  estabUshment  of,  234. 
discharge  of  sewage  into,  2706. 

CANAL  COMPANIES— 

as  quasi  public  corporation,  106. 

CANCELLATION  OF  WRITTEN  INSTRUMENTS— 
deed  of  municipality,  1152. 
of  municipal  warrants,  see  "Warrants." 

CANDY  STANDS,  see  "Stands." 

CANNING  PLANTS— 
licenses,  1028. 

CANNON— 

injury  from  firing  of  on  street  as  actionable,  2771,  and  see  "Unsafe 
Streets." 

CANVASS,  see  "Elections." 

CANVASSERS,  see  also  "Book  Canvassers;"  "Hotels;"   "Interstate   Com- 
merce." 

license,  1028. 

CAPITAL  STOCK,  see  "Stock." 
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removal  of  buildings,  949,  1015,  pl928n. 
yj^  permit  to  erect  as  permit  to  use  street,  p5635ii. 

as  encroachment  on  street,  1860,  ppl994,  2874,  1983ii,  and 
"Windows;"  "Cornices;"    "Stairs;"  "8tep%"  etc 

on  street,  special  injury  from,  p2960n. 

building  materials,  right  to  put  In  street,  1340. 
^  Injury  from,  2781. 

I  city  as  liable  where  horse  frightened  by,  2783. 

'■;  revocation  of  permit  to  erect,  p2245n. 

^  restrictions  as  to  lines  of,  pl982n. 

1  partially  burned  as  nuisance,  902. 

f  destruction  to  stop  spread  of  fire,  2648,  2649,  892. 

destruction  of  for  noncompliance  with  building  regulatloiiB, 

taking  possession  of  in  case  of  disease,  905. 

power  to  authorize  casino  in  park,  1156. 

entry  of  buildings  by  city  without  permission,  896. 

conclusiveness  of  decision  of  inspector  of  bulldingB,  pl904n. 
^A  injunction  to  prevent  construction  of,  2505,  ppl905,  1929n. 

■■  disregard  of  regulations  as  to,  defenses,  1086. 

unsafe,  sufficiency  of  complaint,  1052. 

on  wharves,  regulating  erection   of,  742. 
.  cost  of  restoring  as  measure  of  damage  to,  2000. 

I  municipal  liability  for  torts  of  building  department,  2671. 

board  for  inspection  of  as  agents  of  city,  p5480n. 

in  street  owned  by  third  person,  city  liable  for  Injuries  firom,  ] 

B  Municipal  Buildings — 

ij  power  to  city  to  erect,  etc,  1116. 

[  power  to  erect  in  parks,  etc.,  p2537n. 

on  public  squares,  p3333n. 

power  to  build  as  power  to  borrow,  2160. 

power  to  become  indebted  for,  p4588n. 

power  to  issue  bonds  for,  2280. 

special  assessments  for,  2042. 

power  of  New  England  towns  to  repair,  389. 

employment  of  architect  to  prepare  plans  for,  867. 

lease  of  municipal  buildings,  1145,  367. 

mechanic's  liens  on.  1161. 


'■i 


.: 


Index.  6213 


<B«f«renc6B  are  to  sections,  except  as  otherwise  Indicated.     Vol.  1,  §1  1-410; 
Vol  2,  II  411-888;  Vol.  8,  |f  889-1420;  Vol.  4,  ||  1421-2016;  Vol.  5, 

II  2017-2603;  Vol.  6.  ||  2604-2866.) 

BURGESS — 

in  American  law,  pp286,  287n. 

in  Bnglish  law,  59,  60,  p286n. 

in  Pennsylvania  may  question  validity  of  ordinance,  800. 

BURGOMASTER— 

in  German  cities,  78-75,  433,  p969n. 
in  Belgium,  79. 

BURIAL  GROUNDS,  see  "Cemeteries." 

BUSINESS— 

power  of  municipality  to  engage  in,  see  "Municipal  Ownership,"  and 
"Municipal  Trading." 

regulations  of  interfering  with  commerce,  see  "Interstate  Commerce." 

defined,  p3553n. 

use  of  trading  stamps  as,  1014. 

undue  interference  with,  under  guise  of  police  power,  898. 

regulating  hours  of,  964. 

conducted  by  municipality  for  profit,  liability  for  torts,  2672-2674. 

injury  to  from  street  being  out  of  repair,  city  as  liable,  2764. 

BUTCHERS  (see  also  "Meat")— 
market  regulations,  965,  966. 
as  peddler,  p2146n. 

BT-LAWS  (see  also  "Ordinances")— 
defined,  632,  pl390n. 

in  New  England,  pl890n. 

in  the  English  law,  59,  pl390. 
used  interchangeably  with  ordinances,  632. 
was  original  designation  of  ordinances,  637. 
rule  of  corporation,  society  or  association,  636. 
of  private  corporations,  binding  effect  of,  pl431n. 

C. 

CABLB  CARS  (see  also  "Street  Railroads")- 
as  additional  servitude,  1702. 

CABS,  see  "Hackstands;"  ''Vehicles." 

CANALS  (see  also  "Bridges;"  "Irrigation")— 
legislature  may  control  estabUshment  of,  234. 
discharge  of  sewage  into,  2706. 

CANAL  COMPANIES— 

as  quasi  public  corporation,  106. 

CANCELLATION  OF  WRITTEN  INSTRUMENTS— 
deed  of  municipality,  1152. 
of  municipal  warrants,  see  "Warrants." 

CANDY  STANDS,  see  "Stands." 

CANNING  PLANTS— 
licenses,  1028. 

CANNON— 

injury  from  firing  of  on  street  as  actionable,  2771,  and  see  "Unsafe 
Streets." 

CANVASS,  see  "Elections." 

CANVASSERS,  see  also  "Book  Canvaasers;"  "Hotels;"   "Interstate   Com- 
merce." 
license,  1028. 

CAPITAL  STOCK,  see  "Stock." 
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i!  CARRIERS,  see  "Railroads;"  "Street  Railroads;''  "Mall." 

CARPETS— 

regulating  carpet  beating  machines,  977. 

CARS,  see  "Railroads;"  "Street  Railroads." 

CASH  (see  also  'Credit")— 

on  hand,  offset  in  figuring  amount  of  city  debt,  2237. 

CASTING  VOTE— 

of  presiding  officer  or  mayor,  590. 

of  mayor  to  confirm  his  own  appointees,  691. 

CATCH  BASIN— 

collecting  water  in,  flooding  property,  p5578n. 
slippery  covers,  city  as  liable  for  Injury,  pp6665,  668611. 
stepping  on  as  contributory  negligence,  p5756n. 
absence  of  cover  of  as  proximate  cause,  p5763n. 
person  going  into,  not  a  traveler  on  street,  2754. 

CATTLE,  see  "Animals." 

CATTLE  YARDS— 

regulation  of,  pl942n. 

CAUSE— 

removal  of  officers  for,  651,  552,  654,  556,  667. 
sufficiency  of,  for  removal  of  officers,  566. 

CELEBRATIONS  (see  also  "Parades")— 

appropriations  of  municipal  funds  for,  364. 

use  of  street  for,  1353. 

permit  for  in  street,  city  as  liable  for  injuries,  2762. 

CELLAR     (see    also     "Abutting     Owners;"    "Areaways;'*     ** 
"VaulU")—  • 

regulation  of  doors  of,  924. 
open,  on  street,  as  nuisance,  925. 
door  as  nuisance,  p5866n. 

falling  through  door,  city  as  liable,  2788,  p6691ii. 
city  as  liable  where  left  open,  2750. 
railing  or  guard  as  necessary,  p5708n. 
unguarded,  on  alley,  p5628n. 
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[SSMBTSSIIES— Ck)ntinue<L 

abandonment  of,  p3846n. 

power  of  municli>alit7  to  act  as  trustee  for,  1186. 

regulation  of,  under  police  power,  890.  891,  906,  ppl988,  1939n. 

forbidding  in  corporate  limits,  pl917n. 

removal  of  dead  bodies  from,  906,  pl940n« 

acquiring  lands  for  beyond  corporate  limits,  897. 

municipal  control  of,  beyond  its  limits,  pl906n. 

loss  of  title  to  by  adverse  possession,  p2548n. 

exemption  of  from  special  assessments,  2066. 

municipal  liability  for  torts,  2688,  2637. 

owners  of  lots  in,  right  to  sue  where  street  obstructed,  p2949n. 

employing  sexton,  as  gift,  p4591n. 

iBNSUS  (see  also  ''Population")— 

as  fixing  population,  where  debt  limit  governed  by,  4696n. 

ISNTRAL  CONTROLr— 

tendency  to  state  administrative  supervision  over  municipal  corpora- 
tions, 67. 
of  local  authorities  in  England,  method  of,  61. 
in  systems  of  continental  Europe,  61. 
of  local  government  in  France,  77,  78. 

IBRTAIN— 

ordinances  must  be,  645,  651. 
penalties  of  ordinances,  717-719. 

ERTIFICATES   (see  also  "AffldavlU")— 
in  connection  with  bonds,  as  estoppel,  2312. 
of  approval  of  performance  of  improvement  contract,  1938-1941. 
of  indebtedness  as  payment,  2185. 
of  indebtedness  as  Including  bonds,  p4832n. 
of  purchase  at  sale  for  nonpayment  of  special  assessment,  2154. 
of  sufficiency  of  funds  for  Improvements,  1868. 
of  weight,  public  scales,  970,  p2158n. 
<m  notes  of  municipality,  2161. 
to  authorize  expenditures,  2172,  2175. 
to  public  improvement  contract,  1907,  4116n. 
to  special  assessment  record,  2104. 
certified  municipal  bonds,  2275. 
certified  plats,  1540. 
certified  special  tax  bills,  2105. 

filing  of  as  condition  to  special  assessment  lien,  2107. 
requiring  bidders  for  contract  to  furnish,  1199,  1220. 
special  assessment  certificates  as  creating  debt,  p4724n. 
teacher's  certificates,  2442. 

B2RTI0RARI— 

nature  of  remedy,  2508,  2510. 

where  remedy  by  appeal  or  writ  of  error,  2509. 

Judicial  acts  only  reviewable  by,  2511. 

procedure  and  scope  of  review  by,  2512-2515. 

discretionary  character  of  writ,  571. 

when  proceedings  regarded  as  instituted,  571. 

delay  in  making  application,  571. 

to  test  corporate  existence,  158,  159. 

to  review  removal  of  officers  and  employees,  571. 

to  determine  title  to  office,  582,  pl026n. 

to  prevent  passage  of  ordinances,  705. 

to  question  validity  of  ordinance,  799,  807,  808,  p2010n. 

by  taxpayer  to  test  validity  of  resolution  employing  additional  help,  803. 
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to  reyiew  audit  of  claimB,  2475. 

to    review  conviction  for  violation  of  ordinance,  1096, 1096. 
I  trial  de  novo,  1094. 

i|  CESSPOOLS— 

i|  licensing  cleaners  of,  1017. 

I  hole  in  cover,  city  as  liable,  p5675n. 

cover  floated  of,  city  as  liable  for  falling  Into,  p5676n. 

i{  CHAIRS— 

rent  of  in  parks,  1157,  p2546. 

CHANGE  OF  GRADE  see  "Graded  ''Public  Improvementa.** 

CHANGE  OF  NAME,  see  "Corporate  Name.'' 

,.  CHARGES  see  "Removal  and  Suspension  of  Offleera.** 

;|  CHARITY    AND    CHARITABLE    INSTITUTIONS     (see    also 

r  "Hospitals;"  "Poor;"  "Trusts")— 

ij  charitable  corporation  described,  106. 

'  j  charities  defined,  2447. 

'^ij  municipal  administration  of,  2448. 

.[>  how  state  divided,  2449. 

ii  municipal  duty  to  support  paupers,  2460. 

[i  municipal  power  to  support  its  poor,  2451. 

I  delegation  of  power,  2452. 

municipal  liability  for  support  of  poor  by  others,  246S. 
place  of  settlement  of  pauper,  2454. 
overseers  of  poor,  2455. 
M  boards  of  charities,  2456. 

y  property  in  trust  for,  see  "Trusts." 

;i  municipal  hospitals  and  asylums,  2458. 

negligence,  liability  for,  2459. 
property  of,  2460. 
municipality  may  be  compelled  to  support  Inmates  of,  286. 
municipal  aid,  2166,  2169,  363. 
1  boards  and  control  of,  442. 

I  board  as  agents  of  city,  p5480n. 

property  as  exempt  from  taxation,  2399. 

property  as  exempt  from  special  assessments,  2064. 
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EIARTERS — Continued. 

as  constitutions  or  organic  laws  ot  municipal  corporations,  321. 

are  not  regarded  as  contracts,  321,  165. 

need  not  be  accepted  to  be  binding,  321. 

nature  and  purpose  ot,  318. 

various  definitions  of,  319,  pp370,  371n. 

defined  and  described,  320. 

contains  municipal  powers  and  prescribed  form  of  organization,  321. 

scope  of  functions  of  municipal  government,  322. 
constitutional  and  legislative,  323. 
special  and  general,  323. 

constitutional,  must  conform  to  state  laws,  323. 
constitutional,  scope  of  provisions  of,  323. 
may  provide  for  initiative  and  referendum,  323. 
how  ordinance  differs  from,  643,  644. 
ordinances  must  conform  to,  646. 

method  of  enactment  of  ordinances  prescribed  by,  exclusive,  676. 
acceptance  of,  163,  p364n. 
legislative  control  of,  194. 
need  not  contain  name,  248. 
municipal  corporation  can  have  only  one,  264. 
when  Sectors  must  adopt,  345. 
self-enforcing  provisions  of,  375. 

when  provisions  of  supersede  general  laws,  841,  842,  pp5594,  5595n. 
surrender  of  special,  effect  on  ordinances,  844. 
effect  on,  change  of  class,  or  grade,  844. 
proof  of  charter,  judicial  notice,  342,  154-157,  849. 
construction  of  charter,  343,  344. 
legislature  may  amend  and  repeal,  345. 
direct  amendment  of  constitutional  charters,  346,  347. 
Indirect  or  legislative  amendment  of  constitutional  charters,  348. 
amendments  of,  forbidden  by  special  or  local  laws,  347. 
amendment,  repeal  or  substitution  of,  will  not  dissolve  corporation,  298. 
when  repeal  of  destroys  cor];>oration,  300. 
submitting  adoption  of  and  bond  issue  together,  2198. 
provisions  fixing  municipal  debt  limit,  2208. 
changing  or  abolishing  offices  by,  494. 
power  to  pay  for  passage  of,  p4599n. 
of  Chicago,  336. 
of  St  Louis,  326. 
of  San  Francisco,  337. 
of  Los  Angeles,  338. 
of  Greater  New  York,  339. 
of  Galveston,  340. 
of  Des  Moines,  341. 
special  powers  contained  in,  in  California,  324. 

HBMICALS— 

forbidding  adulteration  of,  899. 

HICAQO- 

municipal  organization  and  charter  of,  336. 

mCKENS— 

regulating  keeping  of,  946. 

HIEF  EXECUTIVE,  see  "Mayor." 

HIEF  OF  POLICE— 
office,  2416. 


Municipal  Cobpobatiohb. 


(Ssterene«a  &rtt  t«  section^  except  &■  otherwlee  Indicated.     ToL  L  II  l-iU: 
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CHILDRBN   (see  also  "Infanta;"  ■■Schoola")— 

providing  for  u  municipal  function,  S22. 

aupport  at,  hr  New  England  towns,  ppSSS,  867il 

playgrounds  for,  8«e  "Playarounda." 

forbidding  street  trade  at  night  by,  plG92n. 

forbidding  b07B  from  getting  on  and  off  trains,  pl91<n. 

Injurr  to  from  unsafe  street,  city  as  liable,  27ST. 
barriers  around  dangers  In  street  to  protect,  pG704n. 
snfflclencr  of  danger  guards  In  street  to  protect,  p6T14n. 
contributory  negligence  of,  2834. 
CHINESE— 

forbidding  employment  of  on  mnnlcipsl  Jobs,  981. 

laundrymen,  discrlmlnatlnK  against.  739. 
CHOICE  OP  WAYS— 

In  using  streets,  contrlbutorr  negUgenoe,  2688. 
CHOSBS  IN  ACTION— 

as  taxable,  p4B96n,  and  see  "Municipal  Taxss." 

notes,  see  "Promissory  Notes." 
CHRISTMAS— 

forbidding  mercantile  business  on,  963. 

celebration  as  riotous  assemblage,  26G1. 
CHUCK  HOLES— 

failure  to  observe  ss  contributory  negllcsnce,  pE744ii. 
CHURCHES,  see  "Religious  SoelstlM." 
CHUTES — 

Ice  chuU  across  street,   p28Bln. 
CIGARS,  see  "^obaceo." 
CIQARBTTES— 

regulating  sale  and  amoking  of,  921. 

license  on  sale  of,  1028. 
CINDERS— 

walk  made  of,  liability  wbere  unsafe,  2473. 
CIRCUS— 
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CITIES— Continued. 

cities  ot  the  Incas  Empire,  42. 

as  public  corporations,  106. 

municipal  corporations  include,  108  and  notes. 

term  as  including  towns,  p5465n. 

CITIZENS  (see  also  'MnhabltanU;"  ''Freeholders;"  "Taxpayers")— 
under  English  Municipal  Corporation  Reform  Act,  59. 
early  Roman  conception  of,  81,  p64n. 
means  resident  or  inhabitant,  p610n. 
ordinance  abridging  priyileges  or  immunities  ot  740. 
as  qualification  to  hold  office,  p994n. 
may  question  validity  of  ordinance  when.  801  et  $eq. 

CITIZENS'  ACTIONS  (see  "Taxpayer's  8uiU"). 

CITY  ATTORNEY,  see  "Law  Department 

CITY  CLERK— 

deed  signed  by,  p2627n. 

fixing  day  for  opening  bids,  p2671n. 

power  to  create  offices  of  deputy  clerk,  p957n. 

notice  to  of  defect  in  street,  2810. 

CITY  COURTS,  see  "Municipal  Courts.'' 

CITY  COUNCIL,  see  "Council.'* 

CITY  ELECTRICIAN— 

notice  to  of  defect  in  street,  2810. 

CITY  ENGINEER- 

whether  an  officer  or  employee,  p944n. 

effect  of  control  of  work  by,  in  case  of  independent  contractors,  2663, 

p5488n. 
as  senrant  of  municipality,  2661,  pp5471,  5472n. 
adopting  report  of  as  levy  of  special  assessment,  p4427n. 
certificate  of  approval  of  performance  of  contract,  1938-194L 
compensation  of,  including  in  special  assessment,  2096. 
notice  to  of  defect  in  street,  2810. 

CITY  HALL  (see  also  "Buildings")— 
as  place  of  corporate  meeting,  67&. 
on  public  square,  p3333n. 
power  of  ci^  to  erect,  1116,  1816. 
erection  of  as  current  expense,  2219. 
power  to  issue  bonds  for,  p4821n. 
lease  of,  1145. 

who  may  enjoin  Illegal  lease  of,  2586. 

municipal  liability  for  negligence  in  connection  with,  2627,  2674. 
liability  for  negligence  in  constructing,  2672,  p6608n. 

CITY  MARSHAL— 

oflloe  of,  437,  pp978,  979n. 

senrice  of  summons,  p2496n. 

notice  to  of  defect  in  street,  2810,  p5722n. 

CITY  OFFICERS,  see  "Officers." 

CITY  PURPOSE,  see  "Public  Purpose;"  "Words  and  Phrases." 

CITY  RAILWAYS,  see  "Street  Railways." 

CITY  SOLICITOR,  see  "Ljiw  Department" 

CITY  STOCKS— 
as  debts,  2238. 

CIVIL  CORPORATION— 
described,  106. 


MnmctPAi,  CoBPOBATiozrs. 


(Reler«ncei  are  to  ■ectloni,  «xc«pt  &■  otherwlie  Indicated.     VoL  1.  |l  I-Itt; 
Vol.  1,   II   411-888:  Vol.  3,   II  889-1420:  VdL  1,   11   14S1-H1S;  ToL  i, 

II  toiT-aeo3:  Vol  e,  ii  ttoi-tsBB.) 
CHILDREN   (see  also  "Infsnta;"  "School!") — 

providing  for  u  munlclp&I  function,  322. 

support  of,  by  New  England  towns,  pp388,  86?n. 

pUygrounds  for,  see  "P  lay  grounds." 

forbidding  street  trade  at  night  by,  plG92n. 

forbidding  boys  from  getting  on  and  off  trains,  pl916n. 

Injur;  to  from  unsafe  street,  city  as  liable,  ST67. 
barriers  around  dangers  In  street  to  protect,  p6704iL 
Bufflctencr  of  danger  guards  In  street  to  protect,  pSTUn. 
contributory  negligence  of,  2831. 
CHINESE— 

forbidding  employment  of  on  municipal  Jobs,  981. 

laundrymen,  discriminating  against,  739. 
CHOICE  OF  WAYS— 

in  using  streets,  contributory  negUgenoe,  26U. 
CHOSES  IN  ACTION— 

as  taxable,  p499Gn,  and  see  "Munrerpal  Tsxm." 

notes,  see  "Promissory  Notes." 
CHRISTMAS— 

forbidding  mercantile  bnslnees  on,  963. 

celebration  as  riotous  assemblage,  266L 
CHDCK  HOLES— 

failure  to  observe  as  contributory  negligence  p5744ii. 
CHURCHES,  see  "Religious  Soctetiea." 
CHUTES — 

Ice  diate  across  street,  p2891n. 
CIOARS,  see  "Tobacco." 
CIOARBTTEB— 

regulating  sale  and  smoking  of,  921. 

license  on  sale  of,  1028. 
CINDERS— 

walk  made  of,  liability  where  unsafe,  2478. 
ClRCDS— 
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CITIES— Continued. 

cities  of  the  Incas  Empire,  42. 

as  public  corporations,  106. 

municipal  corporations  include,  108  and  notes. 

term  as  including  towns,  p5465n. 

CITIZENS  (see  also  'MnhabitanU;"  ''Freeholders;"  "Taxpayers")— 
under  English  Municipal  Corporation  Reform  Act,  69. 
early  Roman  conception  of,  31,  p64n. 
means  resident  or  inhabitant,  pGlOn. 
ordinance  abridging  priyileges  or  immunities  of,  740. 
as  qualification  to  hold  office,  p994n. 
may  question  yalidity  of  ordinance  when.  801  et  %eq. 

CITIZENS'  ACrriONS   (see  "Taxpayer's  8uiU"). 

CITT  ATTORNEY,  see  "Law  Department 

CITY  CLERK— 

deed  signed  by,  p2527n. 

fixing  day  for  opening  bids,  p2671n. 

power  to  create  offices  of  deputy  clerk,  p957n. 

notice  to  of  defect  in  street,  2810. 

CITY  COURTS,  see  "Municipal  Courts." 

CITY  COUNCIL,  see  "Council.'* 

CITY  ELECTRICIAN— 

notice  to  of  defect  in  street,  2810. 

CITY  ENGINEER- 

whether  an  officer  or  employee,  p944n. 

effect  of  control  of  work  by,  in  case  of  independent  contractors,  2663, 

p5488n. 
as  senrant  of  municipality,  2661,  pp5471,  5472n. 
adopting  report  of  as  levy  of  special  assessment,  p4427n. 
certificate  of  approval  of  performance  of  contract,  1988-194L 
compensation  of,  including  in  special  assessment,  2096. 
notice  to  of  defect  in  street,  2810. 

CITY  HALL  (see  also  "Buildings")— 
as  place  of  corporate  meeting,  57&. 
on  public  square,  p3333n. 
power  of  ci^  to  erect,  1116,  1816. 
erection  of  as  current  expense,  2219. 
power  to  issue  bonds  for,  p4821n. 
lease  of,  1145. 

who  may  enjoin  illegal  lease  of,  2586. 

municipal  liability  for  negligence  in  connection  with,  2627,  2674. 
liability  for  negligence  in  constructing,  2672,  p6608n. 

CITY  MARSHAL— 

office  of,  437,  pp978,  979n. 

aenrice  of  summons,  p2496n. 

notice  to  of  defect  in  street,  2810,  p5722n. 

CITY  OFFICERS,  see  "Officers." 

CITY  PURPOSE,  see  "Public  Purpose;"  "Words  and  Phrases." 

CITY  RAILWAYS,  see  "Street  Railways." 

CITY  SOLICITOR,  see  "Law  Department" 

CITY  STOCKS— 
as  debts,  2238. 

CIVIL  CORPORATION— 
described,  106. 
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CIVIL  ENGINEER    (.at 

whether  officer  or 
CIVIL  LAW—  '» 

Burlace  water  rule,  2708. 
CIVIL  OFTICE— 

what  Is,  pp988n,  997n. 
CIVIL  RIGHTS  AND  LIABILITIES— 

ordtnance  concerning  or  regulating.  673. 
civil  action  lor  breach  at.  674. 
limltatloD,  public  ditty.  675. 
CIVIL  SERVICE  l-JiWS  (flee  also  "Officer*;"  " 

relating  to  regulation  of  local  officere,  506.  1 

commiBslon  created  by  legislative  act,  189. 

restrictions  as  to  appointment  ol  officers  a 

elections  of  officers  by  council  not  alfected 

claBslflcation  of  officers  and  employees  undei 

as  relating  to  tenure  of  public  place.  plOS; 

reBtrlctions  as  to  removal  o(  officers  ana  emp 

salary  or  compenaatlon  In  case  of  removal  or 
£20,   pllSOn. 

changing  salaries  of  officers  and  employees  i 

apoliep  to  police  and  firemen,  p5054n. 

charter  of  San  Francisco  piovldea  for,  337. 

Statutes  as  to  sulfa  to  restrain  payment  of  b 
CLAIMS    AGAINST    MUNICIPALITIES    (see 

"Warranties;"  "Indebtedneta;"  "Debt  Lin 

legislative  control  of,  2465. 

claims  defined.  2465. 

power  of  leglBlaturo  to  compel  payment  of, 

validity  of.  2464. 

presentation  of,  2466. 

what  are  "claims  or  Remands,"  2466. 

notice  of  Intention  to  sue,  24Gfi,  p5165ii. 

to  whom  to  be  presented.  2467. 

time  for  presenting,  246S. 
t  of,  2469. 
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CLASSIFICATION— Continued. 

population  as  basis  of,  204. 

statute  applicable  to  one  city,  205,  206. 

tests  of,  207. 

reasonable  justification,  208. 

general  laws  distinguished  from  local,  198-203,  209. 

legislative  power  to  divide  or  add  classes,  21L 

contingent  local  laws,  212. 

local  option  laws,  213. 

curative  acts  as  local,  214. 

laws  carrying  into  effect  constitutional  provisions  as  local,  215. 

legislative  amendment  of  municipal  charters,  216,  217. 

as  to  debt  limit,  2213. 

judicial  notice  of,  p356n. 
of  municipal  employees,  civil  service,  506,  and  see  "Civil  Servioe  Lawa." 

as  legislative  or  administrative  act,  506. 
of  ordinances,  639,  640,  641. 
of  statutes  at  common  law,  199. 
cows  within  and  without  city,  p2153n. 
reasonableness  in  ordinance,  738,  739. 
license  tax  as  class  legislation,  1001. 
laws  forbidding  emission  of  smoke  as  class  legislation,  918. 
limiting  or  abrogating  liability  for  defective  streets  as  class  legislation, 

2722,  p5597. 
failure  to  assign  to  class  will  not  dissolve  corporation,  p681n. 
change  of,  will  not  dissolve  corporation,  298. 

CLASS  LEGISLATION,  see  "Claatlflcatlon." 

CLEANING  STREETS— 

power  to  tax  to  pay  for,  2372. 

cleaning  as  municipal  function,  322,  924,  pl990n. 

special  assessments  for  2036. 

municipal  liability  for  negligence  connected  with,  2636. 

street  cleaner,  ordinary  care,  p2969n. 

CLERICAL  ERRORS,  see  "Irregularities." 

CLERK  (see  also  "Records;"  "City  Clerk;"  "Ordinances")— 
defined  and  distinguished  from  officers,  427,  p945n. 
chief  of  detective  bureau  as  officer,  p944n. 
when  presiding  officer  may  appoint,  686. 
removal  of,  559. 

eight  hour  law  as  applicable  to,  p945n. 
as  liable  for  nuisance,  p2396n. 

CLOTHING— 

infected  may  be  destroyed,  905,  pl890n. 
second  hand  to  be  disinfected,  etc.,  906. 

CLOUD   ON   TITLE— 

special  assessment  as,  2118. 

removal  by  setting  aside  special  assessment,  2127. 

CLUBS— 

enjoining  interference  with  by  police,  2429. 
prohibiting  liquor  sale  in,  p2122n. 
as  exempt  from  taxes,  p5016n. 

COAL— 

power  of  city  to  purchase,  p2573n. 
right  to,  under  streets,  p2828n. 
bequest  to  prospect  for,  valid,  1129. 
regulating  sale  of,  weight,  970. 


faUlng  Into,  city  u  Uabte,  S785,  2788,  pp6692,  SSSGn. 

telling  Into  oa  contributory  ne^lgence,  pBTUn. 

constructtTe  notice  of  leaving  open,  2814. 
COASTING— 

negligence  In  falling  to  protect  from  injnrr  from,  S6S1.  H 

permit  lor,  city  aa  liable  for  injuries  from,  ST52,  p5689n. 

liability  wbere  borae  frlgbtened  by,  ST83. 
COCAINE— 

regulating  sale  of,  922. 
COLLATERAL  ATTACK   (aee  also  "Officm")— 

on  allowance  ot  clalma,  2473. 

on  Talldltjr  oC  ordinance,  798. 

on  creation  of  municipal  corporatlona,  168. 

on  validity  of  Einnezatlon  of  territory,  190. 

on  rranchlses,  1686. 

on  municipal  records,  624. 

on  proceedings  to  change  corporate  bonndarleo,  p657B. 

on  proceedings  Cor  public  Improvement,  2010. 

on  pnrchases  by  city,  1124. 

on  sale  by  municipal  Ity,  1152. 
COLLECTION— 

of  special  assessmeats,  2131-2156. 

of  taxes,  2406. 
COLLECTORS— 

nhether  state  or  local  officers,  pp4D7,  4D8n. 
COLLEGES,  see  "UntveraltlM." 
COLLISION- 

of  flreboat,  municipal  liability,  2624. 
COLLUSION— 

between  competitive  bidders,  1246,  and  see  "Blda." 
COMBINATION,  see  "Collusion." 
COMBUSTIBLES,  see  "Explosives." 
COMFORT  STATIONS— 

defective  plans  for,  p54Z0n. 
COMMERCE,  see  "Interstate  Commorco." 
COMMERCIAL  PAPER,  see  "Promissory   Notes:"  -Drafta." 


Index.  6223 


(References  are  to  sections,  except  as  otherwise  Indicated.     Vol.  1,  18  1-410; 
Vol.  2,  if  411-888;  Vol.  3,  fif  889-1420;  Vol.  4,  98  1421-2016;  Vol.  5. 

81  2017-2603;  Vol.  6,  98  2604-2865.) 

COMMISSIONERS— <:k)ntinued« 

whether  under  state  or  local  control,  p407n. 

whether  officers  or  employees,  p943n. 

to  take  charge  of  public  improyements,  1819. 

special  assessments,  2071-2073. 

to  flU  up  ponds  within  city  is  tor  "municipal  purposes,"  110. 

power  to  employ  attorney,  pl090n. 

quorum  a  majority  ot,  595. 

signature  ot  notice  by  two  out  of  three,  p4473n. 

GOlfMISSION  MERCHANTS— 

lien  ot  as  giving  right  to  sue  for  property  destroyed,  p5464n. 

COMMISSION  PLAN— 

of  municipal  government,  92,  340,  341. 

COMMISSIONS    (see    also    "Brokers;"     "Ofncers;"     "Fees;"     "Compen- 
•atlon")—  * 

as  evidence  ot  appointment  to  office  or  public  place,  464. 
to  public  officers,  employees,  agents,  etc.,  521. 
control  over  franchises,  1619. 

COMMITMENT— 

for  violation  ot  ordinance,  1090. 

COMMITTEE  (see  also  "Agents;"  "Council;"  "Ofncers")'— 

of  city  councils,  creation  and  functions  ot,  615,  387,  59,  ppl352,  1353n. 

acceptance  of  report  of,  616,  pl353n. 

power  to  investigate  charges  of  corruption  of  members,  pl353n. 

power  to  issue  attachment  for  witnesses,  pl353n. 

power  to  commit  witness  tor  contempt,  pl353,  1356n. 

reference  to,  and  report  by,  of  pending  bill  or  ordinance,  690. 

may  be  created  by  municipal  corporation,  p854n. 
quorum  a  majority  of,  596,  615. 
power  to  make  contracts,  1177,  615. 
IK>wer  to  employ  attorney,  pl089n. 
deed  or  lease  executed  by.  1147,  p2627n. 
delegation  ot  power  to  sell  to,  1149. 
power  to  purchase  for  city,  112L 
signature  of  warrant  by  part  of,  2246. 
reports  of,  as  evidence,  622. 
how  action  by,  to  be  taken,  pl267n. 
adopting  report  of  as  levy  of  special  asset>sment,  p4427n. 

COMMON  CARRIERS,   see  "Railroads;"    ''Street    Railroads;"    "Ferries;" 
"Mall.** 

COMMON  COUNCIL     see  "Council." 

COMMON  LAW— 

of  EIngland  enforced  in  this  country,  p86n. 

creation  of  municipal  corporation  by,  in  England,  104, 120. 

powers  ot  municipality  under,  105. 

qualities  of  the  corporation  under,  pp243,  244n. 

use  of  corporate  seal  under,  255,  p577n. 

corporate  meetings  at,  576. 

presiding  officer  of  municipal  corporation  under,  583. 

quorum  under,   593-695,  598. 

of  state,  ordinances  must  conform  to,  649. 

power  of  legislative  body  to  commit,  under,  616. 

rights  of  creditors  of  extinct  corporation  under,  310. 

dedication,  see  "Dedication." 

surface  water  rule,  2708. 
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COMMON  RIGHTS  (see  alao  "PerMnal  Right*")— 

reatrlctlng  prlTlIese  of  flsblsg  in  navlsiibla  river,  74S.  , 

relating  to  business  regulnUoiu,  74B. 

forbidding  carrjrlng  concealed  weapons,  746. 

forbidding  renting  of  property  to  prostltntea,  746. 

regulating  scavenger  work,  746. 
COMMONS  (see  also  "Parks;"  "Public  Squaraa;"  "Plau")— 

meaning  of,  in  Incorporation,  134,  p6Z4ii. 

what  are,  155S. 

plat  as  dedication  for,  165S. 

Bale  of  by  municipality,  1140,  1141. 

turning  into  base  ball  park,  1156. 

misuser  of,  p8331n. 
COMMONWEALTH,  see  "Stato." 
COMMUNITY  PHOPEHTT—  l- 

special  asBeasment  on,  p448Sn. 

wife  as  neceasary  party  to  action,  tl47. 
COMPENSATION    (see   also   "Officers;"   "Speelal    Aassaamants;"   "Dam- 
ages")— 

municipal  corporations  cannot  grant  or  allow  extra,  186,  391,  pSGSn. 

of  ofDcera,  see  "Ofllcera." 

of  teachers,  2444. 

source  of  as  determining  wbetber  offlcer  servant  of  dty,  2654. 

rlgbt  to.  wbere  property  taken  for  public  nse.  1608,  and  see  "Emlnant 

requiring  as  condition  to  grant  of  street  francbise,  1645. 

right  of  abutters  to,  see  "Abutting  Owners." 
COMPETITION  (see  also  "Bids")— 

municipal  ownership  as  unfair.  1786,  1787. 

ordinances  as  preventing,  736. 

for  oKiie.  see  "CIvtl  Service  Laws-'^ 
COMPLAINT,  see  "Pleading." 
COMPLAINT  OR  INFORMATION  TO  ENFORCE  POLICE  REGULATIONS- 
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COMPTROLLER  (see  also  "Payment")— 
authority  of,  pl086n. 
power  to  modify  contract,  p2768n. 
countersigning  contracts,  1179. 
indorsement  on  ordinance  or  resolution  making  appropriations,  690. 

(XDNCEALBD  WEAPONS,  see  "Weapons." 

CONCERTS— 

appropriations  for  public,  364. 

CONCURRING  CAUSES,  see  "Proximate  Cause." 

CONDEMNATION,  see  "Eminent  Domain." 

CONDITIONS  (see  also  "Unsafe  Streets")- 
in  dedications,  1645. 
In  deeds,  1122. 

In  consents  of  abutters  to  street  franchises,  1640. 
in  municipal  contracts,  1180,  p2616. 
In  requests  for  bids  on  contracts,  1199. 
on  accepting  dedication,  1690. 
on  delegating  power  to  condemn,  1458. 
on  granting  street  franchise,  1644. 
on  vacating  street,  1412,  p3006. 
to  grant  of  saloon  license,  1027. 
to  municipal  donations,  2170. 
bond  recitals  as  estoppel  to  deny  compliance  with,  2339. 

CONDITIONS  PRECEDENT— 
before  suing,  2489,  2490. 
presentation  of  claims  against  city,  2465. 
before  payment  for  public  improvements,  1949. 
to  tax  levy,  2361. 
recital  of  in  bonds,  p4846n. 
demand  as,  see  "Demand." 

to  liability  for  unsafe  streets,  2722,  and  see  "Notice." 
notice  of  accident  as,  2714. 

CONDONATION- 

doctrine  of,  relating  to  removal  from  office,  566. 

CONDUCTOR— 

of  railroad  not  a  laborer,  p966n. 

CONDUITS— 

franchise  to  use  streets,  1624,  p3377n. 

police  regulations,  1680,  p3645. 

requiring  wires  in,  1681. 

underground  regulations,  928,  pp2018,  523n. 

as  additional  servitude,  1709. 

CONFIRMATION— 

of  appointment  of  officers  and  employees,  466,  591. 
casting  vote  of  mayor  to  confirm  his  own  appointees,  591. 
of  special  assessments,  2097-2103. 

CONFISCATION  (see  also  "Eminent  Domain")— 
rates  as  confiscatory,  1746,  et  aeq. 

CONFUCT  OF  LAWS,  see  "What  Law  QoveriML** 

CONGRESS,  see  "Federal  Government" 

CONNECTIONS— 

with  public  sewers,  1448-1450. 

cutting  off,  by  public  service  companies,  see  "Public  Service  Companies." 
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CONSBNT  (see  also  "FranchiMe") — 

to  OH  of  itreeU,  1620. 

of  aliuttera  to  street  fruictilee,  1610. 

of  owners  to  public  IntproTemente,  1856-1868. 

of  propertr  owners  to  erection  of  livery  atable,  999. 

of  taxparers  to  bond  Issue,  2300. 
CONSEQUENTIAL   DAJdAQEB,    see   *'Dunsaes;"    "Public    ImprovemHitL.* 

consideration- 
Is  purchase  of  property,  1110, 

recitals  In  bonds  as  to,  2337. 

failure  or  want  of,  as  defense  to  action  on  bonds,  Z365. 
CONSOLIDATION— 

of  municipal  corporatlona.  299,  313,  ppGTB,  6T7n,  and  see  "Boundarlw." 
title  to  act,  ppSeS.  ITOn. 
effect  on  ordinances,  S46. 

p&rtlee  In  actions  where  munlclpalltlea  consolidated,  1494. 

of  actions,  proceedings  to  enforce  ordinances,  1069. 
CONSPIRACY- 

Uablllt;  of  municipality  for,  2613. 

right  to  Jury  trial,  1084. 
CONSTABLE  (see  also  "Police")— 

as  police  offlcer,  p6049n. 
CONSTITUTIONAL  CHARTERS— 

for  cities  and  towns,  authorized  In  certain  statfla,  67. 

legislative  control  of  cities  with,  194. 

framed  and  adopted  by  people  of  municipal  corporation,  32S,  pT2EiL 

direct  amendment  of,  316,  347. 

Indirect  or  legislative  amendment  of,  848. 
speclsi  or  local  laws  forbidden,  849. 
CONSTITUTIONAL  LAW   (see  also  "Interstate  Commerce;''  "Impairment 
of  Contracts;"  "CIsMlfletalon;"  "Legislature") — 

creation  of  muntcipallty  under  oonstltutlonal  provlaiona,  127. 

provisions  relating  to  legislative  control  of  municipalltiea,  185-196. 

title  to  act  creatine  municipal  corporations.  IGl'lT" 
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CONSTITUTIONALITY  OP  ORDINANCB--Contliiaed. 

Imposts  or  duties  on  imports  or  exports,  740,  pl610. 

duty  of  tonnage*  740. 

abridging  privileges  or  immunities  of  citizens,  740,  pl611n. 

equal  protection  of  law,  740,  pl611n. 

discriminating  against  non-resident  in  occupation  and  residence  tax,  740. 

depriving  persons  of  liberty,  740. 

taking  property  witbout  due  process  of  law,  740. 

ordinance  in  derogation  of  common  rights,  740. 

meaning  of  common  rights  explained,  741. 

use  of  private  property,  742. 

use  of  public  property;   streets,  743. 

ordinance  in  conflict  with  state  constitution,  740. 
taking  or  damaging  private  property,  744. 
oppressive  regulations  explained  and  illustrated,  746. 
relating  to  individual  liberty,  746,  941. 
discriminating  on  account  of  class,  race,  religion,  sect,  etc.,  747. 

San  Francisco  queue  ordinance,  748. 
regulating  personal  association,  employment,  discriminating  as  to  sex, 

etc.,  749. 
personal  liberty,  drunkenness,  750. 
respecting  mode  of  trial,  751. 
office  may  be  changed  or  abolished,  752. 
ordinance  denying  preliminary  examination,  94L 
police  ordinances,  questioning,  796. 
unconstitutionality  of  ordinance  as  defense,  1079. 
objections  to,  must  be  specific,  811. 
how  to  be  tested,  811. 

CONSTRUCTION  (see  also  ''Words  and  Phrases")— 
of  powers  of  municipal  corporations,  358. 

reasonable  construction,  354. 

effect  of  specific  enumeration  of  power  in  enactment  of  ordinances,  356. 

of  power  "to  regulate,"  356. 
in  distinguishing  mandatory  from  discretionary  powers,  380,  881,  pp836, 

839n. 
how  infiuenced  by  usage  and  custom,  369,  370. 
of  grant  of  power  to  aid  railroads  and  private  corporations,  395. 
of  municipal  charters,  343,  344. 
of  plats  and  maps,  1558. 
of  eminent  domain  statutes,  1463. 
of  condemnation  procedure  statutes,  1531. 
of  debt  limit  provisions,  2205. 
of  street  franchises,  1652. 

as  exclusive,  1635. 
of  grant  to  impose  license  taxes,  987. 
of  statutes  granting  power  to  levy  taxes,  237L 
of  exemptions  from  taxation,  2400. 
of  contracts,  1268. 

of  public  improvement  contracts,  1923. 
of  contractor's  bonds,  1966. 
of  power  to  levy  special  assessments,  2023. 

CONOTRUCTION  OF  ORDINANCES— 
idiould  be  reasonable,  81L 
duties  relating  to  same  subject  to  be  construed,  811. 

should  be  favorable  to  public,  811. 
application  of  rule  ejusdem  generic,  811. 
of  specific  enumeration  as  to  penalties,  710. 
ttttt  as  aid,  812. 


limiting  ordinance  as  to  speed  of  train  to  certain  territory, 

limiting  operation  of  ordinances  aa  to  sale  of  liquor,  C62. 

Judicial  limitation  of  operation  ot  ordinance,  662. 

ordinance  operating  in  public  or  particular  place  onlr,  663, 

ordinance  applying  to  part  or  street  only,  664,  666. 

of  improvement  ordinances,  1S97. 
CONSTRUCTIVE   NOTICE,  see  "Notloa." 
CONTAGIOUS  DISEASES,  see  "Heanh;"  "Hospitals.'' 
CONTEMPORANEOUS  CONSTRUCTION— 

or  ordinance  or  lav,  S13. 
CONTEMPT— 

power  of  municipal  courts  to  punish  for,  1080,  plSSSn. 

power  ot  council  or  legislative  body  to  commit  for,  61S. 

power  of  committee  to  commit  witness  tor,  pplSSS,  13fi6E 

power  under  common  law  of  England,  61S. 
CONTIGUOUS— 

wben  property  Is,  20E9,  276,  ppSSSn,  62Sn. 
CONTINGENT  DEIBTS— 

as  within  debt  limit  proTlsions,  221S. 
CONTRACTS    (see    also    "PranohlMa;"    "Offlcera;"    "MunicI 

"WarranU')— 

chapter  on,  266S-27T7,  vol.  3. 

control  of  by  legislature,  see  "Leotslature." 

letting  to  highest  bidder,  see  "Bids." 

Impairment  of  obligation  of,  see  "Impairment  of  Contn 

interference  with  commerce,  see  "Interstate  C«mmM-c«." 

of  municipal  corporations  in  England,  G9. 

offer  and  acceptance,  p2B63n. 

consideration,  1163. 

essentials,  1164. 

ordinance  as,  1166,  763-770. 

notice  of  limitations  of  power  to  make,  1166. 

power  of  municipality  to  make,  1167. 
Implied  power.  1167,  p26T4. 
contracts  prohibited,  1168. 
contracts  limiting  leglslatlye  power,  1169. 
contract  to  perform  public  duty,  1170. 
debt  limits.  1171. 
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CONTRACTS— Ck)ntinued. 

contingent  fee,  1175. 

interest  of  municipality,  1176. 
who  may  make,  1177. 

mayor,  1177,  387,  p2601. 

city  attorney,  1177,  p2602. 

committees,  1177,  p2602. 

effect  where  made  by  wrong  ofldcer,  1178. 
mode  of  making,  1179. 

necessity   for  ordinance,   1179,  636,  634,  p2611. 

signature,  1179,  p2613. 

counter  signature,  1179,  p2613. 

seal,  1179,  266,  pp2615,  680n. 

necessity  for  writing,  1779,  p2615. 
conditions  precedent  to,  1180. 

Impropriation,  1180,  p2618. 
irregularity  in  entering  into,  effect  of,  1180. 

recovery  on  quantum  meruit,  1181. 
not  affected  by  change  of  corporate  boundaries,  293. 
fraud,  1246. 
bribery,  p2711n. 
conspiracy,  1246. 
mutual  mistake,  1246. 

contracts  to  procure  legislation,  void,  1247. 
contracts  creating  monopolies,  void,  1248. 
invalidity  in  part,  effect  of,  1260. 
presumption  of  validity  of,  1251. 
contracts  between  municipality  and  its  officers,  1262,  1267,  513,  699,  443, 

p989n. 
duration  of,  1253,  1720. 
as  binding  successors,  1264. 
ratification  ot  1256-1262. 

power  to  ratify,  1266. 

where  municipal  officer  interested,   1257. 

mode  of  ratifying,  1268. 

knowledge  as  condition  to,  1269. 

who  may  ratify,  1260. 

by  legislation,  1261,  and  see  ''Curative  Statutes." 
estoppel  to  deny  validity  of,  1255,  1256. 
implied  contracts,  1262-1267. 

right  to  recover  on,  1262. 

contracts  with  officer,  1265. 

use  of  property,  1266. 

rendition  of  services,  1266. 
construction  of,  1268,  1721. 
performance  of,  what  constitutes-,  1269,  1722. 
breach  of  as  debt,  p4699n. 
waiving  time  of  performance  by  resolution,  636. 
rescission  of,   1270,  1723. 
setting  aside,  1271. 
modification  of,  1272,  1723. 
assignment  of,  1273. 
remedies,  1274-1277. 

recovery   of  money   paid.   1276. 

invalidity  of  as  defense  by  contractor,  1276. 

restoration  of  benefits  in  equity,  1277. 
right  of  municipality  to  sue  and  be  sued  on,  248^. 
personal  liability  of  municipal  oflloers  on,  688. 
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CONTRACTS — Continued. 

offlcUl  liability  In  awarding,  636,  pUBTu. 

officer  Interested  In,  criminal  llabllltr,  KO. 

mandamuB  to  cflinpel  award  of.  2563. 

taxpayer's  suits  to  prevent '"»'''"  K  or  Dertoniianca  at,  2693,  801,  SOS. 

power  to  condemn.  1194. 

limiting  hours  of  labor  on,  9S1,  and  aee  "Houra  of  Labor." 
Particular  ContracU. 

municipal  charter  as,  165,  pl31iL 

licenses  as,  712. 

license  tax  as,  993,  pl550n. 

grant  to  use  streeU  as,  1616,  1636,  1S87,  1672. 

as  a  grant  of  right  to  use  streets,  1622. 

conditions  in  street  franchise  as,  1649, 

ordinance  fixing  street  grade  as,  it3696iL 

between  municipality  and  grantee  of  street   traacbiae,  171T-1T1S. 

as  to  rates  ot  public  service  compaalea,  1788. 

not  to  regulate  rates,  1738. 

not  to  condemn  property,  1457. 

for  exemption  from  taxes,  £399,  pCOllo. 

for  exemption  from  special  aasesamenta,  20B9. 

tn  connection  with  municipal  ownership  of  paUlc  utilities,  1798. 

with  independent  contractors,  stipulations  in  as  exempting  monlebiiU 
from  liability,  26S4. 
to  repair  street  as  excusing  munldpallty  troin  du^  to  do  so,  ST{ 
pG606n. 

with  teachers,  2441. 

giving  exclusive  right  to  remove  dead  ■"'"■'■i  gsirbaga,  etc,  914. 
For  public  Improvementa. 

power  to  msike,  1901. 

notice  of  extent  of  power  to  make,  1902. 

who  may  make,  1903. 

mode  ot  making,  1904. 

necessity  tor,  1840. 

aiDetltlve  bids  for.  1185-1196.  1905.  and  see  "Bids." 
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30NTRACTS— Continued. 

waiver  of  defects,  1927. 

excuse  for  defects,  1928. 

acceptance  of  work,  1929,  1930. 

delay  and  waiver  thereof,  1931. 

IMurtlal  performance,  effect,  1932. 
time  for,  1933. 

extension  of  time  for,  1935. 

abandonment  or  rescission  of,  1934. 

completion  by  municipality  where  abandoned,  1936. 

rights  of  third  persons,  1937. 

certificate  of  proper  performance,  1938-1941. 
pasrment  for  work  under,  1942-1963. 
extra  pay  for  extra  work,  1946. 
time  and  method  of  payment,  1947. 

from  special  assessments,  1948. 

out  of  special  fund,  1950. 

conditions  precedent  to,  1949. 

Interest,  1952. 
liens  created  by  work  under,  1954-1958. 
bond  to  perform,  1969-1966. 

DONTRACT  ORDINANCE— 
defined,  639. 

may  combine  police  regulations,  642. 
amendment  of,  823. 
repeal  of,  826,  827. 

CONTRACTORS— 

as  servants  of  city,  p5472n. 

liability  of  municipality  to,  1942,  et  Meq,,  and  see  "Contracts;"  "Public 

Improvements." 
liability  for  injuries  from  public  improvements,  1984. 
forbidding  working  of  laborers  over  eight  hours,  981. 
bonds  of,  1959-1966. 
not  a  laborer,  p955n. 
municipal  liability  for  acts  of,  2662-2664. 

negligence  of  as  defense  where  street  unsafe,  2760,  p5632n. 

duty  to  repair  or  guard  street  as  excusing  municipality,  2728. 

duty  of  city  to  guard  dangers  in  street  created  by,  2796. 

duty  of  city  to  guard  excavations  of,  as  dependent  on  notice.  2808. 

failure  of  to  place  lights  on  excavations,  city  as  liable,  2806. 

30NTRIBUT0RY   NEGLIQBNCB— 

Injury  from  unsafe  streets,  defense  to,  2820,  pp2033,  2084n. 

ordinary  care  is  test,  2821. 

amount  of  care  distinguished  from  degree  of  care,  2822. 

amount  of  care  as  dependent  on  circumstances,  2828. 

right  to  assume  that  street  is  safe,  2824. 

duty  to  observe  patent  defects,  2826. 

effect  of  knowledge  of  defects  or  dangers,  2826. 

forgetfulness,  2827. 

choice  of  ways,  2828. 

traveling  at  night,  2829. 

Injuries  from  mobs,  2650,  p5467. 

Injury  from  construction  or  nonrepair  of  sewers,  2696. 

pedestrian   not  on   sidewalk  or  crosswalk,  2830. 

eroasing  street  other  than  on  crosswalk,  2831. 

pedestrian  outside  limits  of  street,  2832. 

negligence  as  attributable  to  persons  under  disability,  2833. 

children  as  negligent,  2834. 
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GONTRIBVTORT  NBaUOENGB— Continued. 

blind  or  Infirm  peraons,  2836. 

Intoxicated  penonfl,  283 E. 

women,  2S3T. 

partfcnJar  nets  u  contributory  negligence,  28S8. 

Imputed  negligence,  2889. 

burden  of  proof,  2840. 

qnertlon  of  law  or  fut,  2341. 
CONTROL— 

right  to  as  determining  whether  municipality  liable  for  torts  of  oOca, 
26  E3. 

reservation  of  br  mnnlclpalltr  on  contracting  with  contr«cti>r,  2Ett. 

of  municipal  property,  see  "Corporate  Property." 
CONVENTION  HAU*  »•  "Auditorium;"  -PubHo  Utility," 
CONVBIR8I0N— 

UabllEty  of  mnnlclpallty  for,  281L 
CONVEYANCES— 

of  municipal  property,  form,  etc^  1147,  and  see  "Deeds;**  "Mortgage!.'' 
CONVICTS,  see  "Jails;"  "Prisonsrs." 
CONVICTION— 

Judgment  of,  tor  violating  ordinance,  1088. 
COOK— 

of  hotel,  not  laborer,  p9GGn. 
CORPORAL  FtJNISHMBNT— 

InBictlon  of,  plSCSn. 
CORNICES— 

regulation  of,  and  UablUty  for,  9»,  pp>890n,  S90Sn. 
CORPORATB  ACTS— 

confirming  prior,  by  resolution,  836. 
CORPORATE  AFFAIRS— 

ordinances  must  relate  to,  672. 
flORPORATE  ASSEMBLY- 
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CORPORATE  NAME— Continued. 

In  actions  and  proceedings,  variance,  261,  252,  p573n. 

amendment,  253. 
change  of,  254,  pp274-276n. 
change  of,  will  not  dissolve  corporation,  298. 

CORPORATE  POWERS,  see  "Powers  of  Municipal  Corporations." 

CORPORATE  PROPERTY  (see  also  "Parks;"  "Wharves,"  etc.)— 
held  by  municipality  in  trust,  see  "Trustees." 
chapter  on,  1102-1162,  vol.  8. 
power  of  municipality  to  acquire,  1105,  105. 

real  estate,   1106. 

property  mortgaged,  1106. 

power  to  purchase  at  judicial  and  tax  sales,  1107. 

property  outside  municipality,  1108,  802. 

fire  engines,  etc.,  1109. 
consideration  for,  1110. 
unincorporated,  cannot  acquire,  lllL 
land  under  water,  1112. 
lease,  power  to,  1118. 

purposes  for  which  may  be  acquired,  1114,  1115. 
buildings,  power  of  municipality  to  erect,  eta,  1116,  1117. 
how  acquired  by  municipality,  1118. 

gifto  to,  1119. 

conditions  precedent,  1120. 
who  may  purchase  for  municipality,  1121. 
fee  simple  title,  power  of  municipality  to  take,  1122. 
deed  of,  construction  as  to  extent  of  title,  1122. 
reversion  to  grantor,  1122. 
joint  tenancy,  1123. 
tenants  in  common,  1123,  2171. 
ordinance  depriving  use  ot  443. 
purchase,  who  may  question,  1124. 
ultra  vires  purchase,  who  may  attack,  1124. 
building  restrictions,  948,  949,  1125. 
insurance  of,  1126. 
change  of  use  of,  1127,  1433. 
disposal  of  by  municipality,  1140-1152. 

property  devoted  to  public  use,  1141. 

streets,  1141. 

parks,  1141. 

waterworks,  1141. 

lighting  system,  1141. 

property  donated  for  specific  purposes,  1142. 

directing  conveyance  of,  by  resolution,  686. 

voting  for  fraudulent  disposition  of,  550. 

statutory  power  to  dispose  of,  1148. 
mortgage  of,  1144. 
pledge  of,  1144. 
lease  of  to  third  persons,  1146. 

wharves,  1145,  p2521. 

buildings,  1145,  pp2522-2524. 
conations  of  by  municipality,  1146. 
sales   of,   conditions   precedent,   1147. 

who  may  make  conveyance,  1147. 

mode  of  executing  deeds,  1147,  p2629. 

advertising  sale,  1148. 

delegation  of  power  to  sell,  1149. 

presumptions  in  favor  of,  1160. 
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OOUNCIL  (Bee  also  "Ordinances;"  "Offlcera;"  "Quorum;"  "Legislature")— 

records  of,  see  "Records." 

aometimes  composed  of  two  houses,  brancliea  or  boarda,  673. 

where  single  chamber  and  bicameral  system  exists,  678. 

number,  election  and  terms  of  members,  673. 

usual  functions  of,  573,  pl265n. 

In  Des  Moines,  341. 

In  Los  Angeles,  338. 

in  St  Louis,  326,  333. 

In  English  cities,  69,  81. 

In  German  cities,  73,  74,  76. 

In  France,  77,  78. 

In  Belgium,  79. 

notice  to  members  of,  of  defect  In  street,  2810. 

knowledge  of  i>art  of  as  knowledge  of  all,   1269. 

Inquiring  Into  motives  of,  in  taxpayer's  suit,  p6319n. 

estoppel  of  to  assert  Illegality  of  ordinance,  2688. 

when  term  expires,  pl279n. 

as  continuous  body,  604. 

control  of  in  equity  as  trustee,  pl261n. 

writ  of  prohibition  against,  2616. 

action  against  part  of,  2494. 

liability  of  city  for  torU  of,  2628. 

contracts  of  members  with  municipality,  1262,  2698. 

sale  of  bonds  to,  p4867n. 
Powers. 

usual  powers  and  functions  of,  673,  pl266n. 

power  to  enact  ordinances,  671. 

power  to  act  in  making  contracts,  1177. 

power  to  modify  contract,  1272. 

power  to  create  offices  and  situations,  686. 

power  over  municipal  officers  and  departments,  pl086n. 

power  to  judge  of  election  and  qualification  of  members  and  other  mu- 
nicipal officers,  471. 

power  to  remove  municipal  officers,  666. 

authorized  to  employ  attorneys,  502,  pl090n. 
council  committee,  pl089n. 

power  to  fine  for  violation  of  ordinances,  p2290n. 

power  to  appoint  police,  2419. 

ordering  fire  department  to  participate  In  parade,  pl086. 

may  employ  aid  of  agents  and  committees,  387. 

right  of  members  to  sue  to  enjoin  ultra  vire»  acts,  2494. 

right  of  members  to  sue  for  injury  from  unsafe  streets,  2766. 
Delegation  of  powers  by. 

general  rule,  383. 

of  power  to  tax,  2376. 

of  power  to  grant  street  franchises,  1628. 

of  power  to  call   election,  2196. 

of  duty  to  sell  bonds.  2303. 

of  power  to  license  and  impose  license  taxes,  998. 

to  committee  of  power  to  contract  for  hydrant,  p3898n. 

of  power  to  approve  notes,  2161. 

of  power  relating  to  public  improvements,  1822. 

of  Investigation  as  to  propriety  of  public  Improvement,  1880. 

of  power  to  fix  street  grades,  1843. 

of  authority  to  make  special  assessments,  2070. 
Meetings  and  proceedings  of. 

meetings,  680. 

de  facto  councils  and  officers,  681. 
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COUNCIL— Contlnuea. 

coDflictlng  councils,  Injunction,  B82. 
,  presiding  offlcer,  583,  584, 
rigbt  Co  preside  aa  trauchise.  58B. 
duties  ot  presiding  officer,  58fi. 
signing  or  bills  b;  presiding  ofBcer,  587. 
when  mayor's  approval  of  proceedings  neceaaary.  588. 
mayor's  approval  to  be  In  writing.  589. 
casting  vote  by  presiding  offlcer.  590, 

casting  vote  ol  mayor  to  conOrm  his  own  appointees.  691. 
quorum.  592-eoO,  and  see  "Quorum." 
bow  quorum  affected  by  interest  of  members,  B99. 
majority  necessary  to  pass  ordinances,  1882. 
must  act  as  an  entity  or  board,  574. 
Bpeciai  meetings,  notice,  601. 

method   of  calllog,    GOI.  ppl320,   lSS2n. 

presumptions  as  to  regularity.  pl322n. 
power  to  adjourn  meetluB.  602. 

when  members  bound  to  take  notice  of  adjournment,  602. 
business  that  may  be  transacted  at  adjourned  meeting.  603. 
council  as  continuous  bod.v.  604,  ppl328.  1329n. 
action  of  legislative  body  consisting  of  two  branches,  605. 
rules  for  conducting  buslDcss,  prctlmlnarj'  law,  606. 
mandatory  and  directory  provisions,  607, 
talcing  yeas  and  naya,  see  "Yeaa  and   Naya." 
reading  bills  on  different  days.  610. 
ratification  of  void  acts.  611. 
general  power  as  to  reconsideration,  612. 
power  to  rescind  prior  acts,  G13. 

rescinding  voles  in  electing  and  appointing  officers,  S14. 
commltteea,  appointment  and  report  of,  615,  and  see  "Commltteec." 

delegation  of  power  to,  SIS,  pl352n. 

powers  of  committees,  615.  pp13S2,  13G3n. 
acceptance  of  committee  report,  615,  ppl362,  1353n. 
"       ajorltles.  C15. 
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COUNTY — Continued. 

adJuBtment  of  accounts  with,  2182. 
liability  for  torts,  2605,  p5380n. 
what  is  county  business,  p398n. 

COUNTY  COMMISSIONERS— 
must  act  as  board,  pl267n. 

COUPONS    (see  also  "Municipal    Bonds")— 
what  are  coupon  bonds,  2266,  2267. 
power  to  attach  to  bonds,  2273. 
are  negotiable,  2273. 
interest  on,  2272. 

constructive  notice  where  matured,  2324. 
actions  on,  see  "Municipal  Bonds." 

COURTS  (see  also  "Municipal  CourU;"  "Judicial  Notice;"  "Questions  of 
Law  and  Fact;"  "Trial")— 
powers  of,  as  matters  of  state  regulation,  186. 

control  over  discretionary  powers,  376,  377,  pp828-830n,  and  see  "Dis- 
cretion." 
limitation  of  rule  of  non-judicial  interference,  378,  879. 
jiandatory  and  discretionary  powers  distinguished,  380,  881. 
incorporation  of  municipal  corporations  by,  136,  187,  139. 

petition  for,  141. 

classification   of  signers,   142. 

right  to  withdraw  signers,  143. 

notice  of  pendency  of  proceeding  to  incorporate,  144. 

hearing  of  application  to  incorporate,  145. 

court  order  of  incorporation,  146. 
inherent  power  to  declare  forfeiture  of  municipal  charters,  308. 
requiring  inspection  of  municipal  records,  630. 
may  order  amendment  of  municipal  records,  mandamus,  628,  629. 
implied  contract  to  pay  hire  for  court  room,  p2754n. 
necessity  for  public  improvement,  review  of,  1834. 
power  over  public  improvements  in  general,  1817. 
power  to  fix  rates,  1747. 

recitals  in  bonds,  state  courts  compared  with  federal,  2327,  2328. 
decisions  as  to  bonds,  reliance  on  by  purchasers,  2812. 
decisions  of  as  notice  to  bond  purchasers,  2322. 

COURT  HOUSE— 

power  to  expend  money  for,  2109,  p4595n. 
power  to  purchase  land  for,  1105. 
compelling  city  to  erect.  p3900n. 
lease  of  rooms  in,  1146. 
use  of  public  park  for,  1157,  p2537n. 
municipal  liability  for  torts,  2674. 

COURTYARDS— 

power  to  condemn  for,  p3121n. 

COVENANTS— 

in  deed  by  municipality,  1147. 

COVERS— 

smooth  iron,  city  as  liable  for  slipping  on,  2785,  and  see  "Catcli  Basins." 

COW  STABLES— 

power  to  regulate  and  prohibit,  909. 

CRACK  LOO— 

gambling  device,  p2113n. 

CREATION    OF    MUNICIPAL    CORPORATION,    see    "Municipal    Corpora- 
tlons." 


Municipal  Cobpoeations, 


11  ion-teas:  Vol.  E.  it  I6ai-2BSE.) 

CREDIT— 

legislature  may  forbid  muntclpal  corporationa  from  lending,  II 

power  ot  clly  to  purchase  on.  p2466n. 

power  to  purchase  on.  not  power  to  borrow,  2160. 

hUub  of  for  taxation,  2390. 
CREDITORS  (see  also  "Oiuolutlon  of  Municipal  Corporations;"  "I 
"Impairment     of     Contracta;"     "Claim*;"     "Warrants;" 

evidence  to  prove  muntclpal  records  to  preserve  rights  of,  624,  62. 
CREEKS— 

(orblddtng  (oullnK  of  waters  of,  S16.  and  see  "Watercourses," 

divcrtins  from  channel,  to  abate  nuisance,  pl963n. 
CRBMATORIBS— 

regulation  of.  906. 
CRIME    (see  also  "Indictment;"  "Rewards") — 

what  Is,  1061. 

public  crimes  distinguished  from  violations  of  municipal  police 
tlons.  1063. 

municipal  liahllltj  for,  2519-2524. 

action  to  enforce  police  regulations  as  dvU  or  criminal,  1034, 
"Actions  to  Enforce  Police  Regulatlona" 

conviction  oC,  as  dlsguallQcation  to  hold  office,  443,  p989n. 

public  nuisances,  900. 

destruction  of  property  used  to  commit,  plSSIn. 

failure  to  advertise  for  bids  as,  IISG. 

liability  of  officers,  agents  and  seirantB,  BSD. 

Injunction  to  prevent,  805. 
CRIPPLES— 

use  of  street  by,  negligence  of,  pG768n. 
CROSSINGS— 

railway,  as  actionable  defects  In  street,  27S0. 
CROSSWALKS— 
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CULVERTS — 

what  are,  2690,  p3019n. 

municipality  liabUity  for,  2700,  2702,  2708. 

as  defect  in  street,  2766. 

across  street.  Injury  from  to  traveler,  city  as  liable,  p6676n. 

failure  to  examine  timbers  of  for  20  years  as  negligence,  p6731n. 

drlYing  too  close  to  as  negligence,  2838. 

CURATIVE  STATUTES— 

as  special  or  local  laws,  214. 
rati^ing  municipal  contracts,  1261. 
ratifying  unauthorized  debts,  2176. 
validating  debts  in  excess  of  debt  limit,  2207. 
validating  municipal  bonds,  2810. 
validating  grant  of  right  to  use  streets,  1626. 
validating  plats,  1640,  p3202. 
validating  public  improvements,  1894,  p3904n. 
validating  ordinances,  707,  1081. 
railroad  aid,  708. 
for  collecting  taxes,  709. 
where  vacation  of  street  invalid,  1420. 
dumge  of  corporate  boundaries,  292. 

CURB— 

space  between  sidewalk  and,  duty  to  keep  safe,  2746. 
obstructions  between  sidewalk  and,  city  as  liable  for  injury,  2768. 
walking  on  space  between  sidewalk  and,  as  negligence,  2829,  p6765n. 

CURBING — 

ownership  of,  when  dug  up,  1324. 
Injury  from  leaving  in  street,  2781. 
special  assessments  for,  2028,  2029. 

CURBSTONE  (see  also  "Stepping  Stones") — 
injury  from,  city  as  liable,  pp6686,  6674n. 

CURFEW  ORDINANCE— 
under  general  powers,  746. 

CURRENT  EXPENSES— 

as  within  debt  limit  provisions,  2216,  2219. 

CUSTODY  (see  also  "Officers;"  "Records")— 
of  ordinances,  where,  696. 

CUSTOM,  see  "Usage." 

D. 

DAIRIES  (see  also  "Milk")— 

power  to  regulate  and  prohibit,  909. 

DAM— 

municipal  liability  where  cause  of  overflow,  p6668n. 

DAMAGES    (see  also  "Abutting   Owners;"  "Eminent   Domain;"   "Public 
improvements") — 
action  for  breach  of  contract,  1274. 
for  award  of  contract  to  one  not  lowest  bidder,  1241. 
against  public  service  company  for  failing  to  supply,  1776. 
for  wrongfully  enforcing  tax,  2411. 
for  refusal  to  levy  tax,  p4973n. 

recovery  of  after  discontinuance  of  condemnation,  1606. 
for  vacation  of  street,  1406. 
deduction  from  benefits,  special  assesments,  2098. 
Injury  from  mob,  p6466n. 
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DAMAGES— ConUnned. 

BcUon  to  recover,  for  raising  street  gnde,  Mi. 

liability  of  coimectlng  carrier*  for,  as  Interference  with  commeroe,  IK. 

appolutiiiK  commisstonera  to  asaeas,  to  be  by  ordinance.  634. 

consequential,   from  public   Improretneuta,    1967-2002,   and   nee  "Public 
Improvamenta." 

from  surface  water,  3708-2711. 

measure  of,  resulting  from  public  Improrementa,  1991. 

neceasltr  for  special,  to  recover  for  Injury  friun  deflective  streeC,  VU. 
and  see  "Abutting  Owners." 
DANCING   SCHOOLS— 

regulating,  B7T. 
DANGER    SIGNALS— 

requiring  servants  on  oars  and  trains  to  give,  9G4. 
DATE— 

municipal  bonds,  229 S. 

"date  ot  issue"  defined,  piS43a 

warrants,  p476Sn. 

special  aasessment  warrants,  p4541n. 

recitals  as  to  In  bonds,  p4S86n. 

of  passage,  pleading  ordinances  by,  SGI. 

error  In,  as  to  passage.  In  publication  of  ordinance,  866. 
DAT  LABORERS— 

defined  and  Illustrated,  429,  pp964-9G6n. 

selection  of,  by  oDcer,  635. 
DELAD— 

taking  care  of.  as  municipal  function,  822,  and  s«e  "Camotarles." 
DEAD  ANIMALS— 

as  nuisances,  913.  744. 

property  rights  of  owner  In,  protected,  9tS,  ppl95E,  1966n. 

requiring  permit  or  license  to  remove,  913,  1017. 

granting  exclusive  right  to  remove,  914. 
DEAF  AND  DUMB— 
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>SBT  LIMITS— Continued. 

debt  as  of  another  political  division  having  same  or  conflicting  territory, 

2214. 
as  conferring  power  to  become  indebted,  p4588n. 
provisions  applicable  to  bonds  only,  2284. 
recitals  in  municipal  bonds  as  to,  2341,  2342. 
purchasers  of  bonds,  notice  of,  2319. 
indebtedness  defined,  and  what  constitutes,  2216. 

right  to  compel  payment  as  affecting  existence  ot,  2216. 

Indebtedness  arising  ex  delicto^  2217. 

contingent  debts,  2218. 

current  expenses,  2219. 

debts  in  anticipation  of  collection  of  revenues,  2220. 

option  to  purchase  as  creation  of  debt,  2221. 

duty  to  repay  moneys  as  indebtedness,  2222. 

mortgage  or  pledge,  without  personal  liability,  as,  2223. 

Interest  as,  2224. 

judgment  against  municipality  as,  2226. 

funding  or  refunding  debts  as  creation  of,  2226. 
effect  of  money  in  treasury  to  meet  liabilities,  2227. 
liabilities  payable  out  of  special  fund  only,  2228. 
obligations  payable  from  special  assessments,  2229. 
liability  payable  solely  from  income  of  property,  2280. 
fund  created  by  levy  of  tax,  2231. 
time  when  indebtedness  arises,  2232. 
contracts  for  payments  for  a  term  of  years,  2233. 
evading  debt  limit  provisions,  2234. 

by  ti^ng  lease  instead  of  purchasing,  2235. 
assessed  value  of  property  as  basis  of  calculation,  2286. 
computation  of  amount  of  indebtedness  actually  outstanding,  2287. 
sinking  funds,  2238. 
effect  of  exceeding  debt  limits,  2289. 
effect  upon  municipal  acts  in  general,  2240. 
taxpayer's  suits  to  prevent  debts  exceeding,  2595. 

)BCAT  (see  also  "Perishable  Food")— 

duty  of  city  to  take  notice  of  tendency  of  wood  to  decay,  2816. 

>ECBIT,  see  "Fraud." 

ABDICATION 

chapter  on,  1538-1612,  vol  4. 
definition  and  nature,  1538. 

kinds  of,  and  distinguishing  characteristices^  1539. 
statutory  dedications,  1540. 
parties  to,  1541. 

necessity  for  specific  grantee,  1542. 
power  of  municipality  to  dedicate,  1146. 
purposes  for  which,  proper,  1543. 
property  which  may  be  dedicated,  1544. 
conditions  and  reservations  by  dedicator,  1546. 
estoppel  to  assert,  1594. 
estoppel  to  deny,  1595. 
right  to  revoke,  1592. 
rededication,  1593. 
Who  May  Dedicate, 
owner,  1546. 
agent,  1547. 
corporations,  1548. 

persons  acting  in  representative  capacities,  1649. 
persons  under  disability,  1550. 
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DEDICATION— Continued. 

mttrrled  women,  16C1. 
lessors,  lessees,  and  life  tenants,  lESS. 
tenant  In  conunon,  1EG8. 

mortgagor,  grantor  In  deed  ol  trust.  Tendon,  1BS4. 
bolder  of  eqaltable  title,  1566. 
Plata  and   Maps, 
deflnltlon  and  effect,   1566. 
snlSciencF  of  description,  1667. 
construction  of,  16GS. 

purchasers  baring  rlgbts  as  limited  to  abutt«rs,  1SE9. 
▼acatios  of  plat,  1560. 
Intention   to  Dedicate, 
neceaaitr  for,  16S1. 
bow  abown,  1662. 
oser  as  showing,  1663. 

permiBBlre  nser,  1564. 

time  of  user,  1666. 
blanks  on  plat  or  map  as  showing,  1666. 
sbowlng  absence  of,  1667. 
Intent  must  be  clearly  indicated,  1E68. 
presumption  aa  to,  156B. 
auOclency  of  evidence  to  proTO,  1570. 
evidence  admissible  to  show,  1571. 

testimony  of  dedicator  as  to,  1572. 
Intent  as  Queatfon  of  f&ct,  1673. 

power  to  accept,  1674. 
necessity  lor,  1676. 

statutory  dedication,  1576. 

necessity  where  sale  of  lots  with  reference  to  plat,  1577. 

when  will  be  presumed,  1578. 

acceptance  as  necessary  to  make  city  liable  tor  unsafe  atreeti^  173t 
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DBDICATION-^Continued. 

Misuser  and  Abandonment, 
misuser  or  diYerslon  of  property  dedicated,  1606. 
sale  or  lease  of,  1607. 
power  of  legislature  to  authorize,  1608. 
change  of  use  by  consent,  1609. 
what  constitutes  abandonment,  1610. 
statutory  proYlslons  as  to  failure  to  open  or  work  streets  within 
specified  time,  1611. 
effect  of  abandonment  or  misuser,  1612. 

DBCUVITIBfi^— 

railings  to  protect  from,  2800. 

DBBD8  (see  also  "Corporate  Property;"  "Seal;"  "TrusU;"  "Mortgages;" 
"CovenanU")— 
of  municipal  property,  how  executed,  1147,  p2527n. 
to  city,  title  conveyed,  1122. 
as  dedication,  1539,  p3244n. 

recitals  in  as  estoppel  to  attack  special  assessment,  2122. 
to  ayoid  special  assessments,  2116. 

DB  FACTO  CORPORATIONS— 
municii>al  corporations  as,  151. 
when  de  jure  successor  is  liable  for  acts  ot  811. 
issuance  of  bonds  by,  2354. 
state  may  dissolye,  p685n. 
quo  warranto  to  test  existence  ot  2580. 

DB  FACTO  COUNCILS— 
validity  of  action  by,  581. 

DB  FACTO  OFFICERS  (see  also  "Offlcers")— 
liabiUty  for  torts  of,  2659. 
notice  to  of  defect  in  street,  2810. 

DBFAULT— 

as  cause  for  removal  from  ofilce,  556. 
DBFAX7LTER— 

disqualified  from  holding  ofilce,  p990n. 

DEFEXTTS  (see  also  "Unsafe  Streets")— 
as  including  obstructions,  p6655n. 

DEFENDANT,  see  ''Parties.'* 

DEFENSES— 

to  actions  in  general,  2498. 
to  actions  on  municipal  bonds,  2350-2866. 
to  actions  on  warrants,  2259. 
to  actions  on  contractors'  bonds,  1966. 
to  actions  to  enforce  special  assessments,  2162. 
in  proceedings  to  enforce  ordinances,  1079-1086. 
to  liability  for  unsafe  streets,  2730. 
negligence  of  defendant,  see  "Contributory  Negligence." 

DEFINITIONS,  see  "Words  and  Phrases." 

DELAY,   see   "Laches;"   "Public    Improvements;"   "Special    Assessments;" 
"Ratification;"  "Estoppel." 

DELEGATES,  HOUSE  OF— 

under  St.  Louis  charter,  334,  325. 

DELEGATION  OF  DUTY— 
to  keep  streets  safe,  2728. 
to  guard  excavations  in  street,  2802. 


to  distribute  fniKls,  p8E4ii. 

to  accept  utlcle  purchued,  pSEln. 

to  officers,  failure  to  provide  uniform  mle  of  action  nnd 

to    blre  and  dlacharKs  employees,  pI087n. 

to  fix  salarleB  of  police  ofllcers,  plll9ii. 

to  coQBeat  to  slanKbter  bouse,  pl944n. 

to  consent  to  construction  and  repair  of  bulldiim,  M8,  v 
DBLINQCBNT  (see  also  "Municipal  Taxes") — 

time  when  special  assessment  becomaa,  2110, 
DELTVERT — 

of  municipal  bonds,  2298. 
as  sale,  p486Tn. 

of  warrants,  2347. 

as  sufficient  to  transfer  warrants,  22B6. 
DEMAND— 

before  suing  munldpalltr.  pG166a. 

before  bringing  mandamus,  2G4T. 

before  taxpayer's  suit,  2601,  26S2. 

before  claim  will  bear  Interest,  S471. 

tor  payment  of  warract,  p4TTSn. 

of  payment  of  coupon,  p4801n. 

of  payment  of  special  assessment,  2141. 
DEMOLITION  OF  BUILDINOS,  see  "Building*;-  •O^orta." 
DEMUHRBR— 

fn  proceedings  to  enforce  ordinances,  1068. 
DENOMINATION— 

of  municipal  bonds,  229G. 
DEPARTMENTS— 

of  municipal  corporations,  keeping  records  of,  fil7. 
DEPARTBJBNT  STORES— 

regulatlUK  under  general  welfare  clause,  S96. 

forbidding  sale  of  certain  articles  In,  977. 

dlBcrlmlnatioQ  against  by  telephone  company,  1697,  pSS9E, 

private  railroad  tracks  In  front  of,  pp2924,  29G0n. 
DEPOSIT— 

of  ordinances,  where,  69S. 

rule  of  public  service  company  requiring,  1712,  p3E76iL 
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DEPOTS — Continued. 

special  assessment  of,  2051. 

improving  streets  leading  to,  as  public  improvement,  2029. 

yacatlng  street  for,  p2990n. 

condemnation  of  for  streets,  1500. 

bonds  to  purchase  land  for,  2283. 

gift  of  land  for,  p4610n. 

requiring  waiting  rooms  at  railroad  crossings,  966. 

DEPRECIATION— 

deductions  for,  regulation  of  rates,  1768. 

DEPRESSIONS— 

in  driveway,  city  as  liable  for  Injury  from,  2779. 
in  sidewalk.  Injury  from  as  actionable,  2786. 

DEPTH — 

of  lot  assessable,  2061. 

DEPUTY — 

defined  and  distinguished  from  officer  and  assistants,  426,  p949n. 
regulation  of  compensation  of,  636. 

of  officer  passing  on  evidence  In  removal  proceedings,  670,  566. 
notice  to  as   sufficient  where  notice   required   to  be  given  particular 
officer,  2811. 

DESCRIPTION  (see  also  "Corporate  Boundaries") — 
of  proposed  local  improvement,  in  notice,  1861. 
of  public  improvement  in  ordinance  for,  1883-1887. 
In  special  assessment  record,  2704,  p4480n. 
of  special  assessment  district,  2052. 
of  ofTense  in  summons,  1037. 
of  offense,  in  prosecution  for  violating  ordinance,  1044,  1062. 

DESTRUCTION  (see  also  "Riots")— 

of  property  by  municipality,  liability  for,  2648,  2649. 
of  milk,  p2150n. 

DETACHMENT,  see  "Boundaries. " 

DETECTIVES— 

power  to  employ,  1167. 

as  subject  to  removal,  p6053n. 

DEVISB— 

to  municipality,  1118. 
in  trust,  1128  et  aeq.,  and  see  "Trusts." 

DIRECTION  OF  VERDICT— 

in  proceedings  to  enforce  ordinance,  1068. 

DIKES— 
establishing  and  maintaining,  as  municipal  function,  822. 

DIRECTOR— 

of  factory  not  laborer,  p965n. 

DIRECTORY  PROVISIONS  (see  also  "Discretion") — 

relating  to  form  of  corporate  action,  607. 

DIRT— 

regulating  removal  of,  from  streets,  etc.,  924. 
removal  from  street,  negligence,  2636. 

DISBURSEMENTS,   see   "Funds;"  "Expenditures." 

DISCONTINUANCE  (see  also  "Abandonment")— 
of  condemnation  proceedings,  1504. 
of  public  improvements,  1847. 
of  markets,  p2132D 


to  accept  utlcle  purcbaied,  p864iL 

to  offlcen,  fallare  to  provide  uatfctnn  rale  of  action  nndfl 

to    hire  and  dlacliargv  emplojeea,  p1087n. 

to  fix  ularlea  of  police  officers,  plllSn. 

to  conHnt  to  alauBtater  house,  pl944n. 

to  consent  to  conBtrucUon  and  repair  ot  bulIdlngB,  MS,  jfl 
DEUNQTTENT  (see  also  "Municipal  Taxos") — 

time  when  special  assessment  becomes,  314D. 
DELI  VERT — 

of  mnnlclpal  bonds,  S298. 
as  Bale,  p4867n. 

of  warrants,  S247. 

as  snfflclent  to  transfer  warranta,  S266. 
DEMAND— 

before  suing  munlclpalltr.  p616Bn. 

before  bringing  mandamus,  2547. 

before  taxpayer's  suit,  2601,  2682. 

before  claim  will  bear  interest.  2471. 

for  payment  of  warrant,  p4775n. 

of  payment  of  coupon,  p4801n. 

of  paj'ment  ot  special  aasesament,  2141. 
DEMOLITION  OF  BUIUMNOS,  ae«  -Biilldlnda;"  "Tapte." 
DEMURRKH— 

In  proceedings  to  enforce  ordinances,  1068. 
DENOMINATION— 

at  municipal  bonds,  2296. 
DEPARTMENTS— 

Of  municipal  corporations,  keeping  records  of,  617. 
DEPARTMENT  STORES— 

regulating  under  general  wettare  clause,  S96. 

forbidding  sale  of  certain  articles  In,  B77. 

dlecrlmlnatlon  against  by  telephone  company.  1897,  p359B. 

private  railroad  tracks  In  front  ot,  pp2924,  2950n. 
DEPOSIT— 

of  ordinances,  where,  G8G. 

rule  of  public  service  company  requiring,  17U,  p3B76n. 

with  bid  for  contract  1221. 
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DEPOTS — Continued. 

special  assessment  of,  2051. 

improving  streets  leading  to,  as  public  improvement,  2029. 

yacating  street  for,  p2990n. 

condemnation  of  for  streets,  1500. 

bonds  to  purchase  land  for,  2283. 

gift  of  land  for,  p4610n. 

requiring  waiting  rooms  at  railroad  crossings,  966. 

DEPRECIATION— 

deductions  for,  regulation  of  rates,  1758. 

DEPRESSIONS— 

in  driveway,  city  as  liable  for  Injury  from,  2779. 
in  sidewalk,  injury  from  as  actionable,  2786. 

DEPTH — 

of  lot  assessable,  2061. 

DEPUTY— 

defined  and  distinguished  from  officer  and  assistants,  426,  p949n. 
regulation  of  compensation  of,  636. 

of  officer  passing  on  evidence  In  removal  proceedings,  670,  566. 
notice  to  as   sufficient  where  notice   required   to  be  given  particular 
officer,  2811. 

DESCRIPTION  (see  also  "Corporate  Boundaries")— 
of  proposed  local  Improvement,  in  notice,  1861. 
of  public  improvement  in  ordinance  for,  1883-1887. 
in  special  assessment  record,  2704,  p4480n. 
of  special  assessment  district,  2052. 
of  ofTense  in  summons,  1037. 
of  offense,  in  prosecution  for  violating  ordinance,  1044,  1062. 

DESTRUCTION  (see  also  "Riots")— 

of  property  by  municipality,  liability  for,  2648,  2649. 
of  milk,  p2150n. 

DETACHMENT,  see  "Boundaries. " 

DETECTIVES— 

power  to  employ,  1167. 

as  subject  to  removal,  p6053n. 

DEVISE— 

to  municipality,  1118. 
in  trust,  1128  et  aeq.,  and  see  "Trusts." 

DIRECTION  OF  VERDICT— 

in  proceedings  to  enforce  ordinance,  1068. 

DIKES— 
establishing  and  maintaining,  as  municipal  function,  322. 

DIRECTOR— 

of  factory  not  laborer,  p965n. 

DIRECTORY  PROVISIONS  (see  also  "Discretion")— 

relating  to  form  of  corporate  action,  607. 

DIRT— 

regulating  removal  of,  from  streets,  etc.,  924. 
removal  from  street,  negligence,  2636. 

DISBURSEMENTS,   see   "Funds;"  "Expenditure." 

DISC(»JTINUANCB  (see  also  "Abandonment")— 
of  condemnation  proceedings,  1504. 
of  public  improvements,  1847. 
of  markets,  p2132d 


rwrlaw  of  b7  court«,  1238. 
bringing  quo  loarranto,  2EZ7. 
Allowing  QUO  warranto,  2GZ8. 
construction  of  sewere,  148B. 

exerclae  of  power  to  make  public  Improrementa,  18M-1M1, 
granting  Uceneee,  1006. 
grant  of  etreet  francblse,  1632. 
granting  writ  of  mandamua,  2&42. 

granting  pensions  to  municipal  otBcers  and  emplorees,  ( 
remoral  of  olBcerg  and  emplorees,  G69. 
vacation  of  Btreets,  1403. 
conferred  by  ordinance  as  to  police  regulations,  728. 

official  llabllItT  for,  636. 
municipal  Itabllltr  for  damages  for  abuae  of,  2628. 
negligence  In  exerclee  of,  municipal  UalilUtr  tor  tort,  26X1 
tazparer'e  eult  to  control,  2G90. 
enjoining  abuse  of,  2602. 
mandamus  to  control,  SG48. 
DISCRIMINATIONS— 

In  ordinance,  728,  738,  769. 

on  account  of  class,  race  or  rellgtons  sect,  746. 
San  Francisco  queue  ordinance,  748. 
on  account  of  sex,  etc..  749. 
In  police  ordinances,  898,  pl909n. 
license  taxea.  1001,  7S1,  782. 

against  non-res  I  denta.  740. 
market  regulations,  p213Tn. 
by  public  service  companies,  1697. 
I  tor  prlrllege  of  selling  goods,  etc.,  as  Interterence  with 

•  and  see  "Interatate  Commerce." 

I  DISBABBS    (eee  also  "Police    Power;"   "Health;"  "Hoapt^ 

care  required  where  diseased  pereos  uses  street,  28IS. 
DISFRANCHISEMENT— 
as  punishment,  pl668n. 
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DISPLAY  (see  also  "Parades")— 

wearing  clothee  with  sign  on  as,  p2898n. 
of  number,  on  automobiles,  986. 

DISPOSITION  OF  PUBUC  PROPERTY,  see  "Corporate  Property." 

DISSOLUTION  OF  MUNICIPAL  CORPORATIONS— 
chapter  on,  298-817,  toI.  1. 
what  changes  will  not  constitute,  298,  p675n. 
annexation  or  consolidation  destroys,  299,  pp676,  677n. 
repeal  of  charter  may  destroy,  200,  pp679,  680n. 
inhabitants  may  not  dissolve;  non-user,  801,  pp680,  681n. 
fkdlure  to  elect  officers  will  not  dissolve,  302. 

dissolved  when  statute  so  provides,  308. 
may  be  dissolved  only  by  statute;  method,  804. 
dissolution  under  the  Bnglish  law,  305. 
dissolution  under  Roman  law,  306. 
statutes  providing  for,  807. 
courts  have  no  inherent  power  to,  308. 
effect  of  Judgment  of  ouster  on  quo  warranto,  309. 
rights  of  creditors  of  extinct  corporation,  310,  294. 
statutes  relating  to  debts,  contracts,  etc.,  pp694-696n. 
illegal  corporation,  de  jure  successor  liable,  811. 
extinguishing  by  dividing;   apportionment  of  property  and  debts,  812, 

313,  294,  p607n. 
absorption  by  annexation  or  consolidation,  814. 
dissolution  and  reincorporation;  when  new  is  successor  of  old,  815. 

suspension  of  governmental  functions;  revival,  816. 
dissolution  without  substitution,  317. 
merging  of  city  and  county  governments,  p677n. 
repeal  of  repeiJing  act;  revival,  p679n. 
repeal  of  old  charter,  p680n. 
when  non-user  works  forfeiture,  p681n. 
forfeiture  by  Judicial  proceeding,  p682n. 
failure  to  assign  to  class,  p682n. 
dissolution  of  de  facto  corporations,  p685n. 
dissolution  of  private  corporations,  p686n. 
effect  on  ordinances,  845. 

consolidation  or  change  of  corporate  limits,  846. 

DISTILLERY— 

as  nuisance,  pl942n. 

DISTRESS— 

to  collect  special  assessments,  2135. 
for  taxes,  p6086n. 

DISTRICT  OF  COLUMBIA  (see  also  "Federal  Qovernment")— 
as  body  corporate  for  municipal  purposes,  128, 110. 

DISTRICTS— 

for  special  assessments,  2052. 
school  districts,  see  "Schools." 

DISTURBANCE  OF  PUBLIC  ASSEMBLIES— 
right  to  Jury  trial,  1060. 

DISTURBINQ  PE2ACE,   see  "Breach   of   Peace." 

DITCHES  (see  also  "Sewers  and  Drains") — 
what  are,  1422. 

near  sidewalk,  city  as  liable  for  child  falling  into,  2774. 
across  street,  falling  into,  city  as  liable,  2780,  p5676n. 

DIVERSION    OF    PROPERTY,    see    •'Corporate     Property;"     "Taxpayers' 
Suits." 


municipal.  Inspection  of,  630. 

municipal,  generally  attested  bj  seal,  SB6. 
DOOS  (see  also  "Animsl*")— 

reflating;    nature  of  regulations,  04G. 

power  to  require  license  and  registration  of,  S4E. 

license  tax  on,  1025. 

forbidding,  from  going  at  large,  81S,  ppl752,  20lt9iL 

power  to  bill,  916,  pp20G9,  lE63n. 

at  large,  right  to  jury  trial,  1060. 

bite  by,  of  person  on  street,  pen&lty,  73*. 

ferocious  as  nuisance,  p2059n. 

torts  of  police  In  connection  with,  2431. 

dog  killer  as  police  officer,  2G66. 

Injury  from  on  street  as  actionable,  2771. 
municipal  liability  for  failure  to  lilll  vlcioiis,  pMSln. 
DOMESTIC  ANIMALS,  Bee  "Animala." 
DOMICILE-^ 

synonymous  with  residence,  444. 
DONATIONS— 

by  municipality,  as  forbidden.  363,  364,  186.  2171,  pp803 

bounties  to  soldiers,   366. 

for  celebrations,  entertainments,  etc.,  864. 

to  obtain  or  oppose  legislation,  366,  pp809,  810. 

to  aid  railroads  and  private  corporations,  393-395,  and 

of  liquor,  prohibiting,  p2l23n. 

power  of  municipality  to  sell  land  donated  to  It,  1140, 114: 
DOORS— 

Infringing  on  street,  1362. 
DOORSTEPS — 

regulation  of.  924. 

projecting,  city  as  liable  for  Injury  from,  2781,  p66SEu. 
DRAFTS— 

warrant  as,  p47E4n. 
DRAINS,  see  "Sewers  and  Drains." 

DRAMSHOPS,  see  "Intoxicating  Liquors;"  "DlapMUrlos." 
DRAYS,  see  "Vehicles." 
DRINKS,  see  "Intoxicating    Liquors;"  "Non> Intoxicating    I 
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DRIVEWAYS— Continued. 

objects  frightening  horses,  2783. 

snow  and  ice,  2784. 
duty  to  erect  railings  on  side  of,  2800. 
walking  on  as  contributory  negligence,  2830. 

DRIYINO   (see  also  "Automobiles;"  ''Vehicles;"  "Unsafe  StreeU")— 
on  public  ways,  regulation  of,  737,  887,  932. 
regulating  running  of  automobiles,  936. 
excluding  automobiles  from  certain  streets,  936. 
law  of  the  road,  p2032n. 
particular  acts  as  contributory  negligence,  2838. 

speed  as  contributory  negligence,  2838,  2829,  and  see  "Speed." 

by  woman,  as  contributory  negligence,  2887. 

at  night,  as  contributory  negligence,  2829. 
violation  of  ordinance  as  to,  as  barring  recovery  for  injuries,  2762. 
breaking  of  lines  as  proximate  cause,  p5772n. 
recklessness  in  as  proximate  cause,  2849. 

DRUGGISTS— 

regulating  sale  of  liquor  by,  744. 

requiring  reports  as  to  liquor  sold,  p2124n. 

license  negligently  issued  to,  municipal  liability,  2632. 

amount  of  license  tax,  p2230n. 

DRUBfMERS,  see  "Hotels;"  "Interstate  Commerce." 

DRUMS— 

forbidding  beating  in  streets,  pl918n. 

DRUNKENNESS  (see  also  "Intoxicating  Liquors")— 
prohibiting  in  public,  961,  750,  887,  pl862n. 
regulation  of  habitual  drunkards,  under  police  power,  890. 
as  vagrancy,  975. 

of  municipal  officers  on  duty,  550. 
as  ground  of  removal  from  office,  pl223n. 
complaint  for  drunkenness,  sufficiency,  1052. 
public  drunkenness,  riRht  to  Jury  trial,  1060. 
duty  to  keep  streets  safe  for  intoxicated  persons,  2725,  2836. 
intoxication  as  negligence,  where  injured  in  street,  2836. 

DUE  PR0CE:SS  of  law  (see  also  "Constitutional  Law;"  "Eminent  Do- 
main;" "Municipal  Taxes")— 
ordinance  denying,  740,  ppl611,  1612n. 
regulation  of  rates  as,  1746. 

want  of  notice  of  special  assessments,  2074,  2076. 
special  assessments,  in  excess  of  benefits,  2088. 

DUMP— 

as  nuisance,  p5451n. 

power  to  sell  privilege  to  pick  over,  1167. 

liability  for  negligence  connected  with,  2636. 

DURATION  (see  also  "Time")— 
special  assessment  lien,  2109. 
of  contracts,  see  "Contracts." 

DUST— 

protecting  fruit  and  food  from,  968. 

DUTIES— 

ordinance  laying,  on  imports  or  exports,  740. 

DUTY,  see  "Negligence;"  "Delegation  of  Duty." 

DWELLING— 

what  is,  1732,  948,  p2070n. 
power  to  authorize  in  park,  1156. 


Municipal  GoBPOBATtoNS. 


(RateranceB  w*  to  ■ectlona,  except  aa  oth 

VoL  1.  H  4ii-8gli  Vol.  t.  gfggt-iita.  ..,,.  ,,  ,1  L-,. 
II  zoiT-!6os:  Vol.  s,  H  iioi-me.) 

DWBIIi.INO— Continued. 

torblddlns  deixMit  of  adTertlaliw  nutttor  In  TMttbtilea  ot  9M. 

■moke  Uw  u  applicable  to,  91& 
DTNAMmo,  lee  "ExpIosIvm;"  "Blattlng." 


EARTH— 

deposit  of,  on  street,  aa  nuisance,  91S. 
BASBHENT     (see     also     "Abutting     Owners;"     "Eminent     Oomiin;' 
"Streeti")— 

dedlcaUon  of,  1E43. 

power  to  condemn,  pSISGn, 

acquired  by  municipal Ity,  on  cosdenudng,  151&. 

ot  Insreas  and  egresa  from  street,  etc.  ISSt,  ptSESn. 
BCCIiBSIASTlCAL  CORPORATION— 

described.  106. 
HDUCATION  (see  "Schools")— 

truBta  for,  see  "Trusts." 

what  Is.  2362. 

higher,  see  "Universities." 
KOYPTIAN  CITIES— 

hUtorlcal,  i.  13,  14,  16. 
BIGHT  HOUR  DAT- 
provision  for  In  request  for  bids,  UOO. 
EIGHT  HOUR  LAW— 

validity  ot  9B1. 

Implied  contract  to  par  tor  extra  time,  p2?64n. 
EJECTMENT- 

to  recover  possession  of  street,  1369. 
by  abutter,  1376. 

by  city  to  recover  dedicated  land,  1604. 

by  city  to  recover  land  sold  by  It,  1162. 

by  dedicator,  1603. 
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SLECTIONS — Continued. 

to  change  corporate  boundaries,  147,  269,  270,  p610n. 

to  authorize  sale  of  municipal  property*  1147. 

to  TOte  on  grant  of  street  franchise,  1639. 

to  TOte  on  public  improvements,  1862. 

to  TOte  taxes,  2362. 

to  exempt  property  from  taxation,  p6016n. 

to  annex  territory,  pp611-613n. 

to  amend  constitutional  charters,  346,  847. 

as  oondiUon  to  purchase  of  land,  1120. 

as  ratifying  contract,  1268. 

of  officers,  411-419. 

what  is,  468,  pl004n. 

election  of  ineligible  person  to  office,  417. 

under  St  Louis  charter,  326. 

of  members  of  board  of  education,  2486. 
of  officers  by  council,  698,  636. 

quorum  and  majority,  698. 

when  presiding  officer  cannot  declare,  686. 

announcement  of  ballot,  698. 

not  affected  by  civil  service  laws,  698. 

reasonableness  as  to  time  of,  727. 

amending  records  of,  626. 

rescinding  votes,  614. 
certain  ordinances  to  be  approved  by  voters  at,  694. 
to  pass  and  approve  ordinances,  two  propositions,  plSlOn. 
what  is  majority  vote  on  particular  separate  proposition,  419. 

failure  to  hold,  as  dissolving  corporation,  801,  pp680,  681n. 

reimbursing  officers  for  election  contest,  2169,  868. 
As  to  incurring  debts  or  Issuing  bonds. 

authority  to  hold,  2166. 

necessity  for,  2166. 

how  question  submitted,  2167. 

notice  of,  2168. 

form  and  scope  of  questions  submitted,  2169. 

conduct  and  time  of,  2170. 

counting  the  vote,  returns,  and  record,  number  of  votes  necessary,  2171. 

effect  of  irregularities,  attacks  on  validity  of,  2172. 

effect  of  favorable  vote,  2173. 

successive  elections,  2174. 

TOte  in  favor  of  bonds,  as  creating  debt  at  once,  4738. 

irregularity  in  as  defense  to  actions  on  bonds,  2368. 

recitals  in  bonds  as  to,  effect,  2389. 

as  ratifying  bonds,  2309. 

ratit^ing  unauthorized  debts,  2176. 

to  ratify  debt  in  excess  of  debt  limit,  2289. 

to  ratify  public  service  contracts,  1719. 

to  vote  on  municipal  ownership  of  public  utilities,  1796,  376,  867. 
Expense  of — 

expenses  for  as  valid,  p6120n. 

enjoining  expenditure  for,  p5359n. 

power  to  tax  to  pay  for,  2372. 

requiring  municipalities  to  pay  for,  2379. 
Remedies. 

mandamus  to  compel  calling  of  or  acts  in  regard  thereto,  2660,  2661 

injunction  against  holding,  2502. 

taxpayers  suit  to  prevent,  p5346n. 

injunction  by  taxpayer  to  control  method  of  oonductlng,  803. 

right  to  enjoin  fitlse  declaration  of  result  of,  2686. 
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ELECTOR    (see  also  "lnh«bltinti;"  "RMid«nc«")— 

who  &re,  of  municipal  corporations,  ppdl4,  WSSn. 

prescribed  quallflcatlona  of  In  municipal  ctuuter,  381. 

how  quallQcstlon  of,  prescribed,  413. 

aa  qualification  to  hold  office,  446. 

one  cannot  be,  In  two  distinct  municipal  corporations,  p59?n. 
BUKTRICAL  COMPANIES— 

requiring  guard   wires,   p3G37u. 

duty  to  furnish  supply,  p3G7ta. 
BLECTRIC   LIQHTS— 

lights  In  general,  see  "Lights." 

right  to  use  streets  In  general,  see  "Franchises." 

rights  as  public  serrlce  company  In  general,  sos  "Public  Ssrvics  C«n- 
panles;"  "Rates  of  Public  Ssrvics  Companlos." 

ownership  by  municipality,  see  "Municipal  Ownsrshlp,"  and  lltt,  ITU, 
PP3T94,  3795.  3801,  3S02,  3814,  3828n. 
special  assessments  to  pay  for,  1797. 
municipal  ownership,  liability  for  torts,  2680. 

grant  to  use  street  for  as  franchise,  1617. 

necessity  for  franchise  to  use  streets,  1S20. 

power  to  grant  use  of  streets  (or,  1634, 162G. 

grant  of  Interfering  franchise,  1673. 

power  to  revoke  grant  to  use  streets,  1661,  p3496n. 

division  of  territory  between  rival  companlsB,  p^lMiL 

requiring  new  lamps  free  of  charge,  1677. 

rules  of  company  as  reasonable,  1712-1716. 

discriminations  between  consumers,   1697. 

poles  and  wires  as  additional  servitude,  1708; 

requiring  underground   wires,  1681. 

fixing  location  of  polee  by  city,  1680. 

license  fee,  1ES3-16SS.  pSGSZn. 

reason ableness  and  regulation  ot  rates.  1725-1762. 
meter  rates,  1727. 
minimum  charges,  ITZS. 
rent  for  meters,  172S,  1730. 
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BMBANKMENTS— 

as  special  injury  to  abutter,  p2954n. 

special  assessments  to  construct,  2035. 

as  making  street  unsafe,  2781. 

duty  to  erect  railings  to  protect  from  f^ing  off,  2800. 

near  sidewalk,  city  as  liable  for  falling  of,  p6666xi. 

causing  damage  from  surface  waters,  2708-2711. 

BMBBZZLEMBNT— 

municipal  officer  liable  for,  560. 
of  municipal  bonds,  p4865n. 

BMBRGBNCIES^ 

as  warranting  contract  with  officer,  1252. 
dispensing  with  competitive  bidding,  1198. 

BMIQRANTS— 

trust  to  aid,  1130. 

EMINENT  DOMAIN— 

chapter  on,  1453-1536,  vol.  4. 

definition,  1453. 

power  distinguished  from  other  powers,  1454. 

constitutional  provisions,  1455. 

what  is  "property,"  1466. 

agreement  with  municipality  not  to  condemn,  1457. 

authority  of  legislature  to  delegate  power  to  condemn,  1468. 

no  inherent  power  In  municipality  to  condemn,  1459. 

charter  provisions  relating  to,  conflicting  with  state  laws,  823. 

exercise  of  as  municipal  affair,  174. 

special  assessments  not  an  exercise  of,  p4827n. 

as  taking  without  due  process,  2018. 
power  conferred  by  Implication,  1460. 
power  to  condemn,  home  rule  charter,  1461. 
power  to  condemn  for  temporary  use,  1462. 
construction  of  statutes,  1463. 
necessity  for  designation  in  statute  or  charter  of  purpoaes  for  which 

property  may  be  condemned,  1464. 
public  corporations  on  whom  power  conferred;  1466. 
amount  of  property  which  may  be  condemned,  1466. 
necessity  as  condition  to  condemnation,  1467. 
what  questions  reviewable  by  courts,  1468. 
title  acquired  by  municipality,  1518. 

fee  simple,  1519-1521. 

to  streets  and  alleys,  1522. 

to  parks,  1523. 
reversion  where  use  abandoned  or  Impossible,  1624. 
what  constitutes  abandonment,  1525. 
rights  acquired  by  municipality,  1526. 
effect  of  condemnation  on  rights  of  owner,  1687. 
What  Is  "taking"  of  property, 
meaning  of  "taking,"  1469. 
taking  as  affected  by  police  power,  1470. 
preliminary  steps  as  a  taking,  1471. 
change  of  grade  of  street,  1472. 
vacation  of  street  or  alley,  1473. 
Interference  with   franchise,  1474. 
tax  or  assessment  as  a  taking,  1475. 
injury  to  lateral  support,  1476. 
"damage"  or  ''injury"  to  property,  1477. 
Use  for  which  taken  as  a  public  use. 
use  must  be  public,  1478. 


ecbool  purposes,  1489. 

severs  end  drslns,  1490. 

streets  or  alleys,  1491. 

water  supply,  1492. 

wtaarres,  1493. 
What  proptrty  may  be  taken. 

all  property  may  be  taken,  1494. 

property  outside  corporate  limits,  149B. 

property  already  devoted  to  public  use,  1496. 

what  are  IncoiiBlBtent  uses,  14BT. 

taking  property  [or  same  use,  149S. 

property  not  actually  devoted  to  public  uses,  1499. 

application  of  rule  to  railroad  property,  1600. 

property  of  municipal  corporation  alruidy  derotod  to  public  u 

public  lands,  1502. 

exemptions,  1503. 
Discontinuance  of  proceedings. 

right  to  discontinue,  1604. 

recovery  ot  damages  after,  150S. 

reinstatement  after,  1506. 

discontinuance  as  bar  to  new  proceeding,  1607. 
CompeniBtlon,  rifht  to  and  amount  or. 

right  to,  1508. 

necessity  for  statutory  provisions  as  to  payment.  1E09. 

waiver  of  right  to,  1610. 

amount  of,  1512. 

extending  street  across  railroad  track,  ISIS. 

constitutional  provisions  as  to  time  ot  making  payment,  1E14 

time  of  making  payment  where  not  regulated  by  oonstltntlon,  ] 

waiver  of  right  to  prepayment  of,  1516. 

Interest  as  part  of  compeuaatlon,  1517. 
Procedure. 

what  law  governs,  1G29. 

special  proceeding  and  not  civil  action,  1630. 

construction  of  procedure  statutes,  163L 

matters  to  be  considered  before  proceedings,  IBM. 

petition.  1533. 
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BBIFLOTBES  AND  BMPLOTMBNTS— (Tontinned. 

remoral  of,  659,  pl288iL 

liability  of  officer  for  wrongful  or  negligent  acts  of,  648. 

HNACTINO  CLAUSB— 

of  ordinance,  678,  687,  pl492n. 

BNCROACHMENTS— 

on  streetB,  1888-1368,  and  see  "AbHttino  Owners;"  "Streets;"  ''Unsafe 
Streets." 

as  nuisances,  see  "Nuissnces." 

power  to  permit,  in  streets,  1817. 

distinguished  from  obstruction  in  street,  as  to  right  to  summarily  re- 
move, 1870. 

removal  of  as  governmental  duty,  p6404n. 

HNOINES— 

license  to  erect,  1028. 

rules  as  to  erection  and  maintenance  of,  uniform,  728. 

BNQINEERS  (see  also  "City  Engineer")— 
licenses,  1028,  896. 
as  laborer,  p966ii. 
employment  of  to  draw  plans  as  showing  due  care,  2638. 

BNQLAND  (see  also  "Common  Law") — 

how  municipal  corporations  existed  in,  120. 

creation  of  municipal  corporations  in,  120. 

matters  relating  to  municipalities  in,  8,  81,  82,  pp86,  184,  179,  180,  238n. 

Importance  of  knowledge  of  development  of  municipal  government  in,  43. 

general  outline  of  local  government  in,  44-47. 

borough.  Influence  on  local  government,  47,  48. 

history  of  the  granting  of  municipal  charters  in,  49-62. 

judicial  forfeitures  of  municipal  charters  in,  63. 

purpose  and  effect  of  municipal  corporations  in  early,  64. 

municipal  government  under  feudal  charters  in,  66. 

charters,  49-69. 

the  Great  Charter  of  King  John,  60. 

the  charter  to  Kingston-upon-Hull,  61. 

judicial  forfeiture  of,  in  England,  63. 

purpose  and  effect  of  early  English,  64. 

English  municipal  government  under  feudal  charters,  66. 

English  Municipal  Corporation  Reform  Act,  68,  69. 
decadence  of  municipal  government  in,  prior  to  Reform  Act,  67. 
Municipal  Corporation  Reform  Act  of,  68,  473,  plOlln. 

municipal  corporations  under,  69. 
the  modem  English  borough,  60. 

grant  of  power  to  local  authorities  and  method  of  central  control  in,  61. 
council  in,  pl265n. 

place  of  corporate  meetings  In,  676,  676. 

quorum  of  joint  assemblies  of  definite  bodies  in,  600. 

power  of  council  to  commit  for  contempt,  616. 

when  bylaw  takes  effect,  pl449n. 
reasonableness  of  ordinance,  733-736. 
meaning  of  term  "municipal  elections,"  p914n. 
bylaw  defined,  pl391n. 
requisites  of  valid  bylaw,  pl315n. 
eonstruction  of  words  in  ordinances,  pl748n. 
dissolution  of  municipal  corporations,  306. 
corporate  officers,  p932n. 

ENGLISH  LANGUAGE— 

ordinances  should  be  written  in,  677,  pl474ii. 

publication  of  ordinances  and  notice  of  pendency  to  be  in,  699. 


Municipal  OoBPORATioire. 


BXcept  «■  otharwiae  Indicated. 

..    .  J.  If  S99-HM;  VoL   4.  If  T 

H  !017-2S03:  Vol.  «,   II  I«IM-S8tfi.; 

BNIjAItaBaiBNT,  tee  "BoundariH." 

BNTBRTAINMBNT— 

appropriation  of  nnmlctpal  fnnda  (or,  lU. 

power  to  lery  taxes  for,  23TS. 
BNTRIBS,  aee  "Recorde." 
EQUAL  PROTECTION  OP  LA.W— 

ordinance  denylns,  nneoniUtnttonal,  740,  ppUll.  ICUd. 

apeclal  aaseuments,  2020. 
EQUALITY  (Me  also  "Uniformity")— 

license  taxes,  1001. 

special  Bssessments,  2021. 
EQUITY— 

particular  salts  In  equity,  see  "Injunction;"  "Specific  P«rfonnane«;" 
'H'axpayers'  Suits,"  etc 

suits  by  municipality  in  general,  24 SS. 

municipal  courts  as  possessing  equity  lurtsdlctlon,  p2S9Gii. 

Jurisdiction  relating  to  crimes  and  misdemeanors,  806. 

preventing  Illegal  acts,  794. 

power  to  relieve  against  forfeiture  of  property,  714,  pl6G4n. 

power  to  forfeit  street  franchise,  1S68. 

compelling  opening  of  streetH,  1304. 

suit  to  reach  money  In  municipal  treasury  belongiag  to  debtor,  2S1&. 

relief  where  municipal  bonds  Invalid,  2S49. 

remedies  to  protect  Improvement  bonds,  22GB. 

relief  In,  where  debt  Is  In  excess  of  debt  limit.  2239. 

suit  to  set  aalde  contracts,  1271. 

restoration  of  beneflts  when  muntclpallt7  seeks  relief,  1277. 

relief  In  against  unjust  taxes,  2410. 

suit  to  prevent  obstruction  In  streets,  1371- 

remedy  of  creditors  In  on  change  of  municipal  organUation,  S14. 

appointing  now  trustee  on  change  of  municipal  organlxatlon,  313. 

regards  mayor  and  councllmen  as  trustees,  control  of,  pl261n. 

relief  sgalnBt  Invalid  special  assessments,  2137. 

proceedings  in  to  collect  special  assessments,  313S. 
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ESTIMATES— Continued. 

special  assessment  in  excess  of,  2094. 
necessity  before  tax  levy,  2361. 

BBTOPPEL  (see  also  "Ratification'')— 
to  accept  or  enforce  dedication,  1588. 
to  assert  or  deny  dedication,  1594,  1595,  1561,  p3200n. 
to  bring  taxpayer's  suit,  2588. 
to  claim  exemption  from  taxes,  p5010n. 
to  complain  of  pollution  of  stream,  p566Sn. 
to  deny  existence  of  street,  1294. 
to  deny  municipal  power  to  loan  moneys,  2168. 
to  enjoin  enforcement  of  rate  regulations,  p8729n. 
to  plead  unreasonableness  of  ordinance,  1084. 
to  sue  to  enjoin  obstruction  of  street,  1376,  p2944. 
of  abutter,  to  object  to  consents  for  street  railwasre,  p348Sii. 
of  company  to  object  to  regulation  of  rates,  1737. 
of  grantee  of  franchise  to  attack  it,  1688. 
of  owner  to  attack  public  improTement  prooeedings,  2014. 
of  owner  to  question  validity  of  special  assessment,  2119-2126. 
of  petitioner  for  improvement  to  claim  damages,  1987. 
relating  to  changes  of  corporate  boundaries,  289. 
as  to  location  of  corporate  boundaries,  260. 
from  recovering  salary  or  compensation  in  case  of  removal  or  suspension 

from  ofDce,  520,  ppll31,  1132n. 
of  officer  or  employee  in  acceptance  oT  less  sum  as  compensation  than 

that  allowed  by  law,  523. 
applied  in  testing  validity  of  ordinance,  797. 
application  of  doctrine  of,  to  amendment  of  municipal  records,  629. 
applied  against  state  in  quo  warranto  to  dissolve  municipal  corporation, 

304. 
defense  to  action  for  violating  ordinance,  1083. 
Of  municipality, 
a  general  rule  stated,  1318. 
by  auditing  claim,  2473. 
to  attack  vacation  of  street,  1418. 
to  assert  forfeiture  of  street  franchise,  1667. 
to  assert  title  to  property,  1159. 
to  assert  title  to  street,  1398. 
to  remove  obstruction  in  street,  1398. 
to  deny  validity  of  municipal  contract,  1265,  1256,  1916. 
to  deny  ultra  vires  contract,  1172,  1266. 

to  deny  liability  for  consequential  damages  from  improvements,  1973. 
to  deny  that  way  is  a  street,  2733. 
to  question  validity  of  franchise,  1687. 
to  remove  encroachment,  1335,  1320. 
to  set  up  defenses  to  warrants,  2269,  p4776n. 
as  to  regulation  of  slaughter  house,  pl948n. 
to  prevent  defense  in  action  for  salary,  pll68n. 
liability  to  pay  attorney  specially  employed,  pll54n. 
to  attack  its  bonds,  2309. 

by  mere  issuance  of  bonds,  2311. 

by  record,  2312. 

by  recitals  in  bonds,  2326-2343. 

to  deny  registration  of  bonds,  p4806n. 

EVIDENCE  (see  also  "Judicial  Notice;"  "Pretumptlona;"  ««Reoorda")— 
of  corporate  existence,  154,  155. 

how  incorporation  proved,  156. 

location  of  corporation,  157. 
of  municipal  charter,  342. 
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booka  of  corporation  u,  of  corporate  acta,  pS61n. 

record  to  proro  adjoummtmt  of  meetlns.  MS. 

municipal  reoorda  aa,  621. 

reports  of  oommltteea  and  ofllcers  aa,  61L 

puol  to  proTO  record,  8ZS. 

parol  to  Bbow  omlaalon,  624. 

Imperlect  record;  rlgbta  of  credltora,  6S6. 

aecondarr.  to  prore  municipal  recordt,  611. 
proof  by  authenticated  ooplea,  621. 
uaually  glren  under  oath  In  remoral  proceedlnga,  E66. 
character  of,  In  removal  proceedings,  E67. 
of  negllsence  In  violation  of  ordinance,  861-868. 
of  negligence,  ordlnancea  as  evidence  of,  In  drU  actloaa,  679 
of  emission  of  dense  smoke  under  law  forbidding.  ppl970,  19' 
Of  ordlnancaa. 
proof  of  authorltr  to  enact,  S68. 
proof  of  existence  of  ordinance,  when  rcQulred,  8S9. 
t>urden  of  proof,  preaumptlons,  860. 
presumption  of  existence  of  ordinance,  869. 
Judicial  notice;  appeal  from  municipal  courts,  861. 
proof  of  steps  In  passage;  when  required,  86S. 
proof  of  record  of  ordinance,  863. 
presumptions  as  to  steps  In  enactment  861 
proof  of  publication  of  ordinance,  when  rsQulrod,  864. 

presumptions,  864. 

how  proof  of  publication  made,  86S. 

how  ordinances  proved,  8(<6. 

ordinances  publtsbed  bj  authority,  867. 

when  original  record  required,  868. 

proof  by  copy,  869. 

sufficiency  of  authentication,  970. 

proof  In  actions  for  penalty,  870. 
for  municipality  In  proceedings  to  enforce  ordinances,  1071-10' 
admlaalblllty  of  parol  testimony  to  prove,  878,  1899. 
proof  of  violation  of  ordinances  as  evidence  of  negligence,  81 
proof  of  violation  br  plaintiff  In  actions  for  dvU  liabilities,  i 
objection  to  any,  to  test  complaint  to  enforce  ordlnaace,  1068. 
BXAUINATION.  oee  "Civil  Servlee  Laws;"  "Offleers;"  "Spe 
merits;"  "Inspection." 
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BXCAVATIONS^Continued. 

in  street,  city  as  liable  for  injury  from,  2769. 

in  driveway,  2780. 

in  sidewalk,  2788. 

in  crosswalk,  2793. 
permit  for,  city  as  liable  where  street  made  unsafe,  2751,  p6685n. 
by  licensee,  city  as  liable  without  notice  where  street  unsafe,  2751,  p5638. 
close  to  street,  injury  from,  2774. 

duty  to  guard,  2796  et  $eq. 
duty  to  put  lights  on,  p5637n. 
as  intrinsically  dangerous,  p6687n. 
failure  to  guard  as  proximate  cause,  p6764n. 

EXCEPTIONS— 

negativing,  in  complaint,  1048. 

BXCHANOB— 

necessity  for  bids,  1187. 

as  sale  of  bonds,  2804,  p4857n. 

of  municipal  bonds,  as  creating  debt,  2226. 

EXCISE  (see  also  "Intoxicating  Liquors")^ 
officers  and  control  of,  442. 
power  of  department  to  enact  ordinances,  671,  pl458n. 

EXCLUSIVE— 

street  franchises,  1633-1687. 

EXCLUSIVE  PRIVILEGES— 
to  remove  dead  animals,  737. 
to  slaughter  animals,  737. 
as  contracts,  impairment  of  obligation  of,  761. 
ordinance  as  conferring  exclusive  privileges,  786. 

EXCUSES— 

for  ftdlure  to  give  notice  of  accident,  2716. 

EXECUTION— 

on  judgment  against  municipality,  2500. 
municipal  property  as  exempt  from,  1160. 
city  waterworks  not  subject  to,  1160,  p3868n. 
on  conviction  of  violation  of  ordinance,  1090. 
to  collect  special  assessments,  2137. 
wrongful  levy  of,  municipal  liability,  p5404n. 

EXECUTIVE  POWERS— 

distinguished  from  legislative  powers,  874. 
of  municipal  corporations,  where  vested,  678. 

EXECUTORS— 

power  to  dedicate,  1549. 

power  to  sign  petition,  p8999n. 

power  to  transfer  bonds,  p4864n. 

residence  of  as  situs  for  taxing,  2390. 

notice  to  of  proposed  local  improvements,  p8982n. 

notice  to  of  proceedings  to  confirm  assessment,  p4473n. 

as  proper  defendant  in  action  to  collect  special  assessments,  2149. 

EXEMPTIONS— 

from  condemnation  of  property,  1508. 
from  special  assessment,  2063-2069. 
from  taxes,  2399-2402. 
on  change  of  corporate  limits,  296. 
to  be  by  ordinance,  634. 
from  license  tax,  p2195,  2225n. 
from  liability  for  defective  streets,  2722,  p5597. 
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Incurred  by  public  offlcers,  agents,  etc.,  pannent  ol,  S21. 
EXPERT  ACCOUNTANTS— 

power  to  emplor,  1168.  8167. 
EXPIRATION— 

of  ardlnance,  669. 

of  term  of  office,  see  "Offlcer*." 
EXPLOSIVES  AND  EXPLOSIONS  (aM  alao  "BiMtIng") — 

nature  of  regulatlonB  concerntng,  9G2. 

storage  of  oils,  p20S4n. 

resulatlng  storage  of  gasoUne,  p2084n. 

regulation  as  to  gunpowder,  962.  p2084iL 

regulating  transportation  of,  p2084n. 

regulation  of  storage  of  petroleum,  p2084iL 

forbidding  and  regulating  fireworks,  962,  and  see  "Flrsworl 

of  gaa  In  eewer,  pS660n. 

at  manhole,  municipal  Uabllltr,  pGGOln. 

of  boiler  under  sidewalk,  citr  as  liable,  p6e83n. 

municipal  Ifabflfty  for.  caused  by  licensee,  2631. 

proximate  cause,  p6T64n. 
EXPORTS— 

ordinance  laying  Imposts  or  duties  oo,  740. 

license  tax  on,  774. 
EXPOSITIONS,  see  "Falra." 
BX  POST  FACTO— 

ordinance,  740. 

application  of,  fn  amendment  of  municipal  recorda^  62$. 
EXPRESS  COMPANIES  (see  also  "IntenUU  C«mm«rc«")— 

license  fees,  1020. 

license  to  deliver  intoxicating  liquors,  74G.  1003. 

power  to  tsjc  grosa  receipts,  p4994n. 
EXPULSION- 

of  pupils  from  school,  2446. 
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EXTRAORDINARY  EXPENSES— 
what  are,  p4711n. 

EXTRA  TERRITORIAL  AUTHORITY,  see  "Boundaries." 

F. 

FACT,  see  "Questions  of  Law  and  Fact" 

FACTORIES,  see  "Buildings;"  "Manufacturers." 

FACTORS— 

Hen  of  as  giving  right  to  sue  for  property  destroyed,  p6464n. 

FAIRS  (see  also  "Exhibitions")— 
use  of  street  for,  1353,  pl994n. 
lease  of  park  for,  1156. 
appropriations  for,  2169. 
power  of  city  to  donate  lands  to,  1115,  1146,  p2474. 

FALLING  OBJECTS— 

injury  from  to  persons  on  street  as  actionable,  2775,  and  see  "Unsafe 
Streets." 

FALSE  IMPRISONMENT— 
municipal  liability  for,  2431. 

FARMS— 

power  of  city  to  own,  1114. 

power  to  purchase  for  poor,  1105,  p2468. 

relating  to  extension  of  corporate  limits,  277,  278. 

annexing  to  municipal  corporations,  pp630-632n. 

as  taxable,  2398,  2399. 

special  assessment  of,  2049. 

front  foot  rule  of  assessment,  2089. 

municipal  liability  for  torts,  2668,  p5506n. 

farmer  as  hawker  or  peddler,  p2146n. 

exemption  of  farmer  from  license  tax  for  selling  meats,  p2228n. 

FAST  DRIVING,  see  "Speed;"  "Driving." 

FAT  RENDERING  ESTABLISHMENTS— 
forbidding  odors  and  gas  from,  907. 

FEDERAL  COURTS— 

removal  of  actions  to,  2491. 
power  to  mandamus,  2376. 

follow  local  rule  as  to  easements  of  abutters,  1322,  p2856. 
following  state  law  as  to  notes.  p4581n. 
decisions  of  state  courts  as  to  bonds  as  binding  on,  2276. 
double  punishment  for  same  act  in  yiolating  state  law  and  municipal 
ordinance,  888. 

FEDERAL  GOVERNMENT   (see  also  "Due  Process  of  Law;"  "interstate 
Commerce;"   "impairment   of   Contracts;"   "Pubiic   Lands;"   "Ex 
Post  Facto")— 
power  to  create  corporations,  110,  123. 
created  District  of  Columbia  as  corporation,  123. 
forbidding  emission  of  dense  smoke  in  District  of  Colombia,  918,  ppl971, 

1972n. 
power  to  delegate  power  to  license  to  District  of  Columbia,  994. 
exclusive  Jurisdiction  of,  to  regulate  interstate  commerce,  771. 
debt  limits  imposed  on  municipalities  in  territories,  p4680n. 
means  or  agencies  of  as  taxable,  2396. 

as  exempt  from  special  assessments,  p4419n. 
condemning  land  of,  1502. 


E'BLONT  (Bee  alu  "CrImM")— 

wlut  IB,  1064. 

rlgbt  to  Jttr7  trUI,  1064. 
FEWALH8,  Me  "Womon." 


Acrou  atTMt,  nnlsance,  1SG2. 

intrliiglng  on  street,  13G2,  926,  plSfltD. 

In  street,  aummary  remoral.  p[i2932,  1919il 

as  Indictable  nulaaiice,  p2B3Bn. 

fencing  of  street,  as  abandonment,  p29T7n. 

requiring  railrowl  to  erect,  BS5,  954. 

aero  as  street.  Injury  from  to  traveler,  S781. 


requiring  on  street  cars,  1682,  964,  pMSSn. 
PBRRIBS — 

definition  and  cb&racter  of,  406. 

transportation  ot  railroad  csra  across  stream,  pSSSn. 

francblae  o(  keeping  as  public,  p894n. 

prohibition  as  to  licensing  not  applicable  to  teglataiture,  p896i 

lease  and  operation  of,  407,  p2523n. 

llcenae  and  taxation  of,  40S. 

leglslaUTe  control  of,  223,  ppGOT-609n. 

acquiring  rlglit  to  maintain  by  prescription,  406. 

exclusive  privilege  to  maintain,  406,  p34IGn. 

power  to  pay  for,  21G7. 

power  to  condemn  tor,  1482. 

Implied  power,  1460. 
power  to  prohibit,  p2201n. 
compelling  city  to  continue  operation  ot.  16S0. 
taxation  of,  1162. 

boats,  where  taxable,  pGOOln. 

city  landing  aa  taxable,  2397. 
municipal  liablltty  tor  torU,  I6S6. 

dlyertlng  buslneaa  from  terry  by  foilnre  to  repair  atreot,  clt 
2764. 
FERTILIZERS— 

regulation  of,  pl942n. 

forbidding  manufacture  of  In  city,  p216Bn. 
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FINANCIAL  POWERS    (see  also   "Appropriations;''   "Warrants;''   "Mu- 
nicipal Bonds") — 
necessity  for  rerenue,  2157. 
sources  of  revenue,  2158. 
control  of  legislature,  2159. 
power  to  execute  promissory  notes,  2161. 
IK>wer  to  issue  bills  to  be  used  as  currency,  216L 
loan  or  investment  of  public  moneys,  2162. 
power  to  incur  indebtedness,  see  "Indebtedness,  Municipal." 
fiscal  year,  2177. 

estimates  of  probable  expenditures,  2178. 
general  and  special  funds,  2179. 
general  expense  fund,  2180. 
custody  of  funds,  2181. 

adjustment  of  accounts  with  state  or  county,  2182. 
surplus  funds  at  end  of  fiscal  year,  2183. 
transfer  of  moneys  from  one  fund  to  another,  2184. 
payment  of  debts,  2185. 
effect  of  insufficiency  of  fund,  2186. 

FINBS  (see  also  "Penalties;"  "Forfeitures")^ 
as  part  of  municipal  income,  2206. 
for  disobedience  of  police  regulations,  1677,  1088. 
power  to  enforce  ordinance  by,  710. 
to  be  paid  into  city  treasury,  pl545n. 
may  be  provided  for  within  reasonable  limits,  717. 

New  Jersey  doctrine,  718. 

North  Carolina  doctrine,  719. 
must  be  reasonable,  720. 

limit,  continuous  or  separate  offense,  721,  722. 
heavier  for  second  ofTense  authorized,  728. 
discretion  of  filing,  to  be  exercised  by  ordinance,  885. 

FIRE— 

power  to  expend  money  to  protect  against,  2167. 
destruction  of  property  to  prevent  spread  of,  2648,  2649,  ppl891-1898n. 
liability  for  loss  where  water  supply  insufficient,  1699,  2680,  2682,  2430. 
municipal  liability  for,  from  dump,  2636. 
bonds  to  loan  proceeds  to  fire  sufferers,  2280. 
Fire  department, 
historical,  2413. 

legislative  control  of,  2418,  pp424,  425n. 
establishment  and  maintenance  of,  322,  438,  pp980,  981n. 
as  a  corporation,  111. 

fire  engine  company,  as  quoH  corporation,  IIL 
fire  district  as  governmental  corporation,  p368n. 
corporation  to  control.  In  municipal  corporation,  110. 
Imird  as  agent  of  city,  p5479n. 
decision  of  as  to  dangerous  use  of  premises,  896. 
conclusiveness  of  decision  by,  pl904n. 
decision  of  fire  examiner  relating  to  buildings,  pl905n. 
giving  false  alarm,  p2392n. 
liability  for  torts  connected  with,  2643,  2432. 
fire  whistle  frightening  horses,  2627. 
injury  from  fire  engine  standing  in  street,  278L 
proximate  cause  of  loss  by  fire,  2843. 
power  to  contract  for  water,  1718. 
power  of  city  to  purchase  apparatus,  1109. 
provisions  for,  necessity  for  bids,  p2636n. 
Implied  contract  to  pay  for  fire  hose  used,  p2754n. 
power  to  pay  for  parades  of,  2167. 


salaries,  S421. 

pensions,  2122,  p4G94n. 
requiring  municipality  to  pension,  by  statnte,  i>49T9n. 

girts  of  public  money  to  relief  fund,  3S3. 

municipal  aid  to  flremen's  relief  asaoclatlon,  2189. 

rlEht  to  sue  city,  2TG6.  26S0,  p6390n. 
where  Injured  by  unsafe  street,  87B6. 

contributory  negligence  of  fn  using  street,  pBTWn. 
amount  of  care  required  of,  In  using  street,  28S3. 
driving  as  negligence  of,  2838. 

reimbursement  for  expenses  Incurred,  8433. 

personal  liability  of,  2424. 
PIRB  BOAT— 

liability  for  collision,  2643. 
FIRS  ESCAPES  (see  also  "Buildings")— 

duty  to  provide,  landlord  or  tenant,  820. 

certificate  as  defense,  10S6. 
FIRE  HYDRANTS,  see  "Hydrsnta." 
FIRE  IN9TJRANCB,  see  "Inaurancs." 
PIRB  UMITS— 

general  regulations  as  to,  wooden  buildings,  etc.,  948,  949. 
FIRE  PROOF— 

meaning  of  as  used  in  bntldtng  lam,  MS,  ppS<M9,  SOTOb. 
FIRB  SALE— 

amount  of  license  tax,  p2229n. 
PIRBW0RK8— 

purchase  of,  necessity  for  bids,  IIST. 

forbidding  and  regulating  flrecnukers.  9G8. 

as  nuisance,  2641. 

permit  for  use  of  streets  for,  13B4. 
municipal  liability  where  permit  granted  for,  26U,  2752,  ] 

Injury  from,  recovery  as  limited  to  trarelers  and  not  men 
pG643n. 

failure  to  pass  or  enforce  ordinances  against,  2681,  p{t420a. 

display  by  municipality,  liability  for  injuries,  3647,  p8S9Sn. 
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FLAGS— 

power  to  hold  property  In  trust  to  purchase,  1135. 

FLAG  STAFF  (see  also  "Poica")— 
in  street  as  nuisance,  pl996n. 
right  to  remove,  p5478n. 

FLAGSTONES— 

in  sidewalk,  ownership  of,  1324. 

projecting,  in  sidewalk.  Injury  from,  2785,  p5687n. 

pile  of  on  sidewalk,  injury  from,  2787. 

FLIBS— 

protecting  fruit  and  food  from,  968. 

FLIGHT— 

as  proximate  cause,  2848. 

FLOODS  (see  also  "Rain;"  "Storma")— 

extraordinary,  overflow  of  sewers,  2694,  p5540. 

FLOODGATES— 

omission  of  as  negligence,  p5539n. 

FLUSHING  STREETS  (see  also  "Cleaning  Streets")— 
liability  for  negligence  in,  2636,  p5436n,  and  see  2627. 

F(X>D  (see  also  "Adulteration;"  "Police  Power")— 
exposing  for  sale,  where  unwholesome,  intent,  1074. 
destruction  of  decayed  or  unwholesome,  890. 
on  sale,  protecting  from  flies  and  dust,  968. 

FOOTBALL— 

forbidding  in  street,  pl594n. 
prohibiting  scholars  playing,  2438. 

FOOT  PATHS  (see  "Sidewalks"). 

FORCIBLE  ENTRY— 

to  remove  nuisance  in  street,  p2931n. 

FORECLOSURE  (see  also  "Mortgagee")^ 
of  special  assessment  lien,  2188. 

FOREIGN  COMMERCE,  see  "Interstate  Commerce." 

FOREIGN  CORPORATIONS,  see  also  "Private  Corporationa." 
licenses,  1028,  p2265n. 
quo  warranto  against,  p3770n. 

FOREMEN— 

notice  to  of  defect  in  street,  2810. 

FORFEITURE  (see  also  "Finea;"  "Penalties")— 
penalty  of,  power  to  inflict,  711,  712. 

proceedings,  713. 

animals  running  at  large,  714. 
declaration  of,  in  impounding  and  selling  animals  at  large,  944. 
of  municipal  charters  in  England  by  the  Crown,  58,  and  see  "Charter." 
of  money,  donation  by  municipality,  p4590n. 
of  street  franchises,  1663-1669. 
suit  to  forfeit  street  franchise,  1764. 
for  nonpayment  of  taxes,  2409. 
of  office,  see  "Officers." 
failure  to  complete  contract  in  time,  1988. 
rule  against,  security  with  bids,  1221. 
waiver  of,  1924. 

FORGERY— 

of  warrants,  p4760n. 

FORGETFULNESS— 

in  using  street  as  contributory  neglieenoe,  28S7. 
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FORMER  JEOPAHDT— 

defense,  TloUtlon  of  ordliunce,  1082. 
F0DNDLIN08— 

tmat  to  erect  hoapltft]  for,  1181. 
FOUNTAINS— 

use  of  atreeU  for,  ISU. 
FOURTEENTH  AMENDMENT  (tee  also  "Due  Prooen  of  Law;"  "Monopo- 
lies")— 

ordinance  forbidding  parades  as  vlolatlns,  1000. 

Tiolation  b7  proTlstona  as  to  priority  of  special  asaeasment  liens,  till. 
FOURTH  OF  JULY— 

celebration  as  riot,  1G61. 

appropriation  for  Illegal,  Ilabllltr  for  InJnTT  from  fireworks,  pMTSn. 
FRAHB— 

meaning  of,  as  used  In  laws  as  to  oonstmctlon  and  repair  of  tnilldlim 
948,  pZOSTn. 
FRANCE— 

blatorlcal  view  of  local  goremment  In,  77,  SS-S7,  68,  4S3. 
FRANCHISES   (see  also  "Publls  Servles  Companlss;"  "Rates  of  Public 
Service  Companies;"  "Rules  of  Publle  Servles  Cempanlsa")— 

cbapter  on,  161S-1T77,  T(d.  4. 

definition,  1614. 

Is  property.  1614.  p836S. 

to  uae  streets  different  from  corporate  tranflUsa.  3616. 

as  Ilcenaes,  1616. 

grant  of  use  of  streets  a  franchise,  1617. 

grant  of  right  to  supply  water  or  gas  aa,  7B9. 

permission  to  lay  water  pipes  as,  7G4. 

as  real  estate,  p4739n. 

wbat  are  "public  utilltlea."  1618. 

control  over  by  state  commlaaloners,  1619. 

neceasity  for  consent  of  municipality  to  oae  atrsets,  1610. 
■    1.  1621. 
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FRANCHISES— Continned. 

municipal  liability  where  street  required  to  be  kept  in  repair  by  grantee 

ot  272S. 
power  to  condemn,  1494. 
payment  for,  on  condemning  property,  1512. 
yalue  of,  element  in  regulating  rates,  1755. 
power  to  tax,  2390,  p4993n. 

tax  on,  as  property  tax,  p2207n. 

property  of  grantee  as  taxable,  2893. 
Power  to  Grant  or  Refuse, 
power  of  legislature,  1623,  185. 
power  of  municipality,  1624,  174. 

power  as  conferred  by  implication,  1626. 

curative  legislation,  1626. 

power  to  grant  for  prirate  purposes,  1727. 
delegation  by  municipality  of  power,  1628,  885. 
power  of  municipality  to  refuse,  1629. 
to  whom  franchise  may  be  granted,  1680. 

grant  before  organization  of  corporation,  1681. 
propriety  of  grant  not  subject  to  review,  1632. 
debt  limit  as  affecting  power  to  grant,  2240. 
grant  of,  under  Des  Moines  plan  of  city  government,  841. 
grant  of,  under  charter  of  Greater  New  York,  889. 
Exclusive  Rights, 
power  to  grant  exclusive  franchises,  1688. 
exclusive  use  of  street  distinguished,  1634. 
construction  of  franchise  as  to,  1635. 
effect  of  exclusive  grant  where  authorized,  1686. 
effect  of  exclusive  grant  where  unauthorized,  1637. 
Procedure  to  Obtain, 
application  for,  and  action  thereon,  1688. 
submitting  to  vote  of  people,  1639,  694. 
granting  to  be  by  ordinance,  684. 

time  of  introduction  and  passage,  688. 

form  of,  678. 

reservation  of  right  to  change,  alter  and  repeal,  678. 
consent  of  abutters,  1640. 
sale  to  highest  bidder,  1641. 
IMtrticular  body  or  officer  who  may  grant,  1642. 
who  may  enjoin  granting  of,  p5340n. 
enjoining  award  of  to  one  not  highest  bidder,  p5356n. 
grant  of,  as  reviewable  by  taxpayer's  suit,  2690. 
municipal  tort  In  refusing  or  revoking,  2682. 
Duration,  Termination,  Revocation  and  Forfeiture, 
power  of  municipality  as  to  duration  of,  1654. 
duration  as  limited  by  statute  or  charter,  1655. 
construction  of  grant  as  to  duration,  1656. 
termination  of,  1657. 
rights  on  termination  of,  1658. 
extension  of,  1659. 

surrender  of  and  withdrawal  from  public  employment,  1660. 
revocation  of,  1661,  826,  827,  pp2209,  5419n. 

recovery  of  damages  where  wrongfully  revoked,  1162. 
forfeiture  of,  1663. 

grounds  tor,  1664. 

necessity  for  resort  to  courts,  1665. 

who  may  assert  forfeiture,  1666. 

waiver  of  and  estoppel  to  assert,  1667. 


license  fees,  leSS. 
appUcatton  ot  rules,  1684. 
reaaonableneBa  of  amount  of  Hcenoe,  leSfi. 
Right  to  Attack  Franchise. 

who  mar  attack  vaMdlt]'  of,  and  how,  ISSfl,  9,  803,  plTllA. 

estoppel  of  municipality  to  object  to  use  of  streets,  1687. 

estoppel  of  grantee  of  franchise  to  attack  it,  1688. 
Remedies. 

general  rules,  1783. 

QUO  loarranto,  1764. 

remedies  of  muntclpallty,  17S6. 

mandamus  In  behalf  of  municipality,  1766. 

Injunction  In  suit  by  munlcipalltr,  1767. 

resisting  use  of  streets  by  force,  17 68. 

rlgbt  of  city  to  restrain  company  from  dlvcODUBliUiB  boatne 
FRATERNITIES— 

organlatlon  and  history  of,  66. 

problbltlng  acholars  Joining,  2433,  2446. 
PRATBRNAL  SOCIBTIES- 

mualclpal  aid  to,  2170. 
FRAUD  (see  also  "Officers") — 

as  ground  of  Judicial  Interference,  379. 

as  Invaliding  municipal  contracts,  1246,  1271. 
contract  wltb  municipal  officers,  see  "Contracts." 

In  letting  contract  on  bids,  1344. 

of  lowest  bidder,  p270en. 

as  vitiating  debt  election,  2202. 

Inducing  municipal  aid,  2170. 

In  ImproTement  contract,  1910. 

In  accepting  work  as  performance  of  oontrsot,    19n. 

ground  for  enjoining  special  assessment,  2137. 

as  defense  to  action  on  bonds,  2SS3. 

criminal  liability  for  omctal,  560. 

Inquiry  into  In  t&ipayer's  autt,  2698. 
FRAUDS,  STATUTE  OF,  see  "Statute  of  Prstidb." 
FREEHOLDERS— 

wbo  are,  pp610,  4S63n. 

quallflcatioa  of,  p307n. 
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FREEHOLDERS'  CHARTERS— Continued. 

right  to  regulate  rates  as  incidental,  p3708n. 
requiring  notice  of  defect  in  streets,  2722,  p5598. 

FREQUENTER 

of  bawdy  house,  punishment,  p2107n. 

FRIENDLESS  WOMEN— 

home  for,  municipal  aid,  2169. 

FRIGHT— 

of  child  as  proximate  cause,  p5772n. 

of  horse  as  proximate  cause,  2854,  and  see  "Horses." 

FRIGHTENING  HORSES,  see  "Horses." 

FRONT  FOOT  RULE— 

special  assessments,  2089. 

FRONTING— 

when  property  is,  2058. 

FRUIT— 

on  sale,  protecting  from  flies  and  dust,  968. 
prohibiting  covering  with  colored  netting,  pl910n. 

FRUIT  RINDS— 

on  sidewalk,  injury  from,  2787. 

FRUIT  STANDS— 
on  sidewalks,  1355. 

FUEL— 

power  of  municipality  to  go  into  business,  1809. 

trust  to  purchase  for  poor,  1130. 

gas  for,  pipes  as  additional  servitude,  1709. 

FUNDING  BONDS— 

what  are,  2270,  and  see  "Municipal  Bonds." 

power  to  issue,  2282. 

recitals  in,  2342. 

estoppel  to  assert  invalidity  of  old  bonds,  2809. 

FUNDS,  MUNICIPAL  (see  also  "Revenue")- 
general  or  special,  2179. 
general  expense  fund,  2180. 
custody  of,  2181. 
surplus  at  end  of  fiscal  year,  2183. 
transfer  from  one  to  another,  2184. 
effect  of  Insufliclency  of  special  fund,  2186. 
judgment  directing  payment  from  special,  2499. 
statements  as  to  In  warrants,  2245. 
from  what  warrants  payable,  2258. 
liability  payable  out  of  special  fund  only,  debt  limit,  2228. 
necessity  for,  to  enable  municipality  to  be  sued,  2490. 
enjoining  diversion  of,  2596. 
diversion  of  special  assessments,  1948. 
payment  for  improvements  out  of  special,  1960. 
waste  of,  2577. 

lack  of  to  repair  streets,  effect,  2732. 
want  of  to  repair  bridge,  liability  where  unsafe,  p5629n. 
personal  liability  of  municipal  officers  for  loss  of,  539. 
liability  for  wrongful  disbursement  of.  540. 
ftiillng  to  account  for.  received  in  official  capacity,  550. 
voting  for  fraudulent  disposition  of,  criminal  liability,  550. 
benefit  of  deposit  of,  to  public  officer,  criminal  liability,  660. 


erection  of  municipal  buUdlns  for,  Ses.  114E,  aiS7,  p2Et4. 
GABAOE— 

automobile,  toxr  b»  reKulated,  91L 
OARBAOB  (aee  also  "Cremator I m") — 
I  deflned.  pl96gn. 

ranoral  of,  as  municipal  function,  8IS. 

power  to  recnlat«  removal  of,  SIS. 

granting  excluslre  right  to  remore,  >14. 

forbidding  burning,  S07. 

requiring  permit  or  license  to  remove,  918,  188,  1017. 

nuisance  In  disposing  of,  pB4S8n. 
dumping  place  as  actionable  nolsance,  pHSln. 

pover  to  contract  for  removal  ot  1167. 

competitive  bids  tor  contract  to  remove,  pl686B. 

assignment  of  contract,  1278. 

expenditures  for,  election,  p46G0n. 

removal  o^  special  assessments  tor,  904S. 
OARNISHMENT— 

of  municipal  corporations,  2G17. 
equitable  garnishment,  2G18. 

of  municipal  funds,  p408On. 
GAB— 

general  rules  as  to  rlgtat  to  use  streets  to  conror.  aAa  "Fn 

rights  and  duties  of  gas  companies,  general  rnisa,  aes  "I 
Companlee." 

municipal  ownership,  general  rules,  see  "Munlolpal  Ownera 

companies  as  Quati  public  corporation,  106. 

forbidding  gas  works  within  specified  limits,  951. 

power  to  Itgbt  with  not  power  to  light  wltli  etectridtT, 

implied  promise  to  pay  for,  pp274Sn,  2Tt9n. 

laying  ot  pipes  after  street  paved,  1846. 

removal  of  pipes  as  obstructions,  p2001n. 

Injunction  against  gas  pipes,  p294l)n. 

pipes  as  taxable,  p49SGn. 

special  assessmentB  on  gas  plant,  p4SSSn. 


Index.  6271 


(References  are  to  sections,  except  as  otherwise  indicated.     VoL  1,  §1  1-410; 
Vol  t,  II  411-888;  Vol.  3.  89  889-1420;  VoL  4,  88  1421-2016;  Vol.  6. 

99  2017-2608;  Vol.  6.  99  2604-2866.) 

OAS — Ck>ntinued. 

municipal  ownership,  liability  for  torts,  2680. 
Franchise  to  Use  Streets  for. 
grant  to  use  streets  as  franchise,  1617,  p522n. 
power  to  grant  use  of  streets  for,  1624, 1625. 
street  franchise  as  exclusive,  p8421n,  1686. 
estoppel  to  refuse  right  to  lay  pipes,  8569. 
regulations  as  to  placing  in  street,  784. 
construction  of  street  franchise,  p8472n. 
abandonment  of  franchise,  1660. 
grounds  for  forfeiture  of  franchise,  pp8508n,  8506n. 
franchise  as  including  right  to  lay  wires,  p8516n. 
police  regulations  as  to  excavating,  p8687n. 
requiring  pipes  to  be  laid  in  alleys,  1678. 
forbidding  digging  into  pared  street,  1678. 
license  fee  on  pipes,  p3552n. 
license  fee  for  supervision,  p8564n. 
Duties  to  Public,  and  Relations  with  Consumers, 
duty  of  company  to  supply,  1689,  and  see  "Publlo  Service  Companies." 
rules  of  company  as  unreasonable,  1712-1715. 
deposits  by  consumers,  p3576n. 
cutting  off  for  ftiilure  to  pay,  1690-1698. 
liability  for  connections  with  street  mains,  1696. 
discriminations  among  consumers,  1697. 
Rates. 
general  rules,  see  "Rates  of  Public  Service  Companies.'' 
reasonableness  and  regulation  of,  1725-1762. 

power  to  charge  meter  rates,  1727. 

minimum  charges,  1728. 

rent  for  meters,  1729,  1780. 

power  of  city  to  regulate  rates,  pp3704n,  8709n. 
franchise  limiting  rates,  1788. 
value  of  mains  and  pipes  as  important,  p8789n. 
value  of  franchise,  what  is,  p3750n. 
value  of  property  not  issued,  p8760n. 
increase  in  business  from  reduction  of  rates,  1760. 

OASOLINB,  see  "Explosives." 


of  early  cities,  11. 

infringing  on  street,  1852. 

requiring  on  cars  and  trains,  954,  p2099n. 

OBNERAL  LAWS— 

defined  and  distinguished  from  special  or  local  laws,  197-201. 

cases  illustrating  and  distinguishing  from  special,  209. 

to  have  uniform  operation  throughout  the  state,  198. 

forbidding  special  or  local  laws  relating  to  municipal  corporations,  187. 

for  creation  of  municipal  corporations,  ppl22,  126,  129,  180. 

orzanlzing  municipal  corporations  under,  183-148. 
effect  of,  on  special  municipal  charters,  128. 
special  chartered  cities  and  towns  may  incorporate  under,  129. 
ordinances  must  conform  to,  647. 

exceptions,  648. 

OBNBRAL  manager- 
Is  not  laborer,  p955n. 

GENERAL  ORDINANCE— 

defined  and  distinguished  from  special,  640,  641. 
implied  repeals  of,  883. 


power   to  declare   mlBaemaaiiars,   pllGln. 

proTldlDg  for  ramoTOl  for  misconduct  Id  office,  666. 

prohibiting  Uqnor  sale,  ppnl21-2128tt. 

prohibiting  public  drunkenness,  961. 

runnlDR  of  dlspenBarr,   p3879n. 

power  to  levy  t&zee,  2SE3. 

tax  on  liquor  Belling,  p2274n. 

empIOTment  of  private  detectives,  to  dlBcorer  Incendlariw, 

contract  tor  water  supplr,  171S. 

municipal  ownership  ot  light  plants,  1783. 

contract  (or  construction  of  waterworks,  pSSOSn. 
OBRUANT— 

municipal  government  in,  S,  39,  6$,  433,  ppftS,  1S2,  166,  Ittii 
OERUAN  LANGUAGE— 

when  publication  of  ordinance  and  notice  ot  pendencr  ma 
OIANT  POWDER,  aee  "Exploaivs*." 

GIFTS,  aae  "Donations;"  "Oevlsaa;"  Tniata;"  "PubHe  Purpoa 
"QIPT  BWTBlRPRiaB"— 

Bale  of  trading  stamps  as,  ppS266n,  2266b. 
GIRARD'S  WILLs   see  •HVusta." 


sidewalks,  notice  of  unsafety  from  lapse  of  time,  2816. 

on  street,  city  liable,  27S0. 
"GOING  CONCERN"— 

value  as,  rate  regulating,  1766. 
GOLD— 

requiring  bond  to  he  paid  tn,  2291. 
GONGS— 

regulating  use  of,  on  antomohlles,  93G. 
GOOD  BEHAVIOR— 

officer,  Bul>ordinate  or  employee  holding  during,  48C,  48S. 
GOOD  FAITH  (se«  also  "Intent;"  "Motive;"  "Fraud") — 

ordinances  must  be  enacted  in,  660. 
GOOD  ORDER,  see  "Police  Power." 
GOOD  WILL— 

element,  rate  regulations,  1767. 

as  taxable.  p4994n. 
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GOVERNMENTAL  DUTIES— 

liability  for  torts  in  connection  therewith,  2628,  2624. 

what  are,  2625,  et  seq. 
liability  of  public  ofDcers  in  connection  with,  pll64n. 
to  provide  parks,  p5512n. 
reiMdr  of  streets  as,  2720,  2721. 

GOVERNOR— 

mayor  formerly  appointed  by,  in  New  York,  488. 
power  to  remove  municipal  ofDcers,  555,  454. 
appointment  of  certain  municipal  ofDcers  by,  454. 
power  to  pardon  violators  of  ordinances,  1090. 

GRADE  AND  CHANGE  OF  (see  also  "Public  Improvements;"  "Special  As- 
sessments")— 
what  is,  1843>  1290,  pp4237.  4141,  4142n. 
establishment  for  street,  1843. 
what  constitutes  establishment  of,  1876. 
description  of  by  reference,  p4075n. 
grading  as  acceptance  of  dedication,  1580. 
prohibiting  use  of  ungraded  streets,  p3537n. 
ungraded  street,  liability  where  unsafe,  2735. 
recovery  of  damages  by  abutter  from  grading,  1969. 
special  assessments  for  grading  streets,  2028,  and  see  "Special  Assess- 
ments." 
order  for,  to  be  by  ordinance,  when,  684. 
change  of,  1844. 

power  to  change,  1844,  1290,  and  see  "Public  Improvements." 

change  of,  to  be  by  ordinance,  when,  684. 

liability  as  to  surface  waters,  2708-2711. 

injunction  to  prevent  change  of,  2006. 

change  of  as  discretionary,  1835. 

damages  for  change  of,  1975-1979. 

action  for  damages  for  raising,  sufficiency  of  petition,  848. 

damages  from  change  of,  as  Indebtedness,  p4699n. 

change  of  as  a  taking,  1472. 

liability  where  water  pipes  freeze,  p5404n. 

pasrments  for  change  of,  where  no  legal  liability,  2169,  p4611n. 

GRADE  STAKE— 

at  edge  of  sidewalk,  injury  from,  2787. 

GRAIN— 

destruction  of  as  nuisance,  2648,  pl890ii. 

GRAND  JURY— 

when  to  institute  proceedings  to  remove  officers,  564. 

GRANDSTANDS— 
in  street,  1356. 

GRANTS    (see   also   "Franchises;"   "Dedication;"   "Trusts;"   "Navigable 
Waters;"  "Deeds;"  "Corporate  Property")— 
of  streets,  1294. 


in  street,  title  to,  1329. 

GRASS  PLAT— 

between  sidewalk  and  curb  line,  safety,  2746,  and  see  "Curb." 
injury  from  barriers  around  as  actionable,  2768,  p5668n. 

GRATING— 

projecting  above  sidewalk,  injury  from,  p5686n. 

GRATUITIES,  see  "Donations." 
$  McQ.— 69 
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GRAVEL  AND  ORAVHL  BEDS   (see  ftlao  "Quarry") — 

deposit  ot,  on  streets  u  niilwnce^  9SE. 

outside  city  Umlts.  1108. 

taxaUon  of,  116S. 
ORATE  YARDS,  see  "Cemeteries." 
ORBAT  CHARTBR— 

of  King  John.  60,  pplOT,  lOSn. 
GRECIAN  CITIES— 

hlstorlcsl,  2,  7,  10,  26-27,  72,  ppWMn. 
GRIST  MILLS— 

as  Internal  Improremeotfl,  2179. 
GROCERS  (see  also  "Food;"  "Fruit;"  "Mirk;"  "Butcher*;"  "MaatT)' 

problbltUtg  keeping  of  llqaorsi  p2Uln. 

license  to  aell  liquor,  10S6. 

license  tax  separate  from  liquor  or  totMooo  Iloeiue,  IOCS. 
GROSS  RDCmPTS— 

power  to  taz,  2SG9,  p4994n. 
GUARANTY— 

power  of  munlcipalitr  to  make  contract  of.  IIU. 

of  promlssorr  notes,  2161. 

Of  safet7  of  streets,  1726. 

power  to  guarantee  railroad  bonds,  p4576n. 

agreement  of  contractor  to  make  rep&lra,  Ull. 
GUARDIANS— 

power  to  dedicate,  1649. 

power  to  sign  petition,  p3999n. 

power  to  sign  remonstrance,  p4006d. 
GUARD  WIEB8— 

requiring  use  at,  p3637n. 
GUARDS— 

duty  to  guard  and  warn  against  dangers  is  streeto,  nttt-UQt, 

failure  to  erect  wben  required  br  ordinance,  2797. 

statutory  liability  for  want  of,  2798. 
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QUTTERS — Continued. 

open,  between  crosswalk  and  sidewalk,  as  negligence,  2792. 
unsafe  platform  over,  p6622n« 
obstruction  of  as  actionable,  2708-2711,  p6574n. 
waging  In  as  contributory  negligence,  28S0. 

H. 

HABEAS  CORPUS— 

to  obtain  release  of  one  convicted  for  violating  ordinance,  1098. 
to  question  validity  of  ordinance,  799. 

HACKS  (see  also  "Vehicles;"  "Hackstands")— 
license  fees,  1011,  p2247n. 

HACKSTANDS— 

in  streets,  and  regulation  of,  1357,  924. 

discretionary  powers  conferred  on  officers  as  to,  728. 

consent  of  abutter  to,  999. 

as  Injury  to  business  of  abutter,  p2960n. 

evidence  In  prosecution  for  violation  of  rules  as  to,  1078. 

HAND  BILLS— 

forbidding  distribution  of,  on  sidewalks  and  public  places,  980,  p2898n. 

HARBORS  (see  also  "Wharves")— 

establishing  and  maintaining,  as  municipal  function,  822. 

power  to  establish,  p3894n. 

implied  power  to  condemn  for,  1460. 

lines,  condemning  for,  pSllOn. 

local  police  regulations  of,  as  Interference  with  commerce,  798. 

HARD  LABOR— 

as  punishment  for  violating  ordinance,  715,  716,  pl557n. 

HATCHWAYS  (see  also  "Areaways;"  "Gellars;"  "Vaults;"  "Coal  Hclet")- 
walking  into  as  contributory  negligence,  p5747n. 


requiring  women  to  remove,  976. 

wearing  hatpins  with  points  exposed,  984. 

HAWKERS  AND  PEDDLERS  (see  also  "Interstate  Commerce")— 
regulation  of,  967,  924,  989. 
farmer  as,  p2146n. 
butcher  as,  p2146n. 
noises  of,  967,  p2147n. 

living  beyond  corporate  limits,  regulating,  pl908n. 
license  fees,  1018,  989. 

amount  of,  p2230n. 

license  tax  on  as  uniform,  p2224n. 
license  on,  as  Interference  with  commerce,  777,  778,  782. 

HAT  SCALES,  see  "Weighing  Scales." 

HEALTH  (see  also  "Hospitals;"  "Police  Power;"  "Quarantine")— 
protection  of,  as  municipal  function,  822. 
police  power  extends  to    all    matters    affecting,  889,  and    see    "Police 

Power." 
districts  for  maintenance  of.  In  E^ngland,  44. 
creation  and  management  of  department,  439. 

power  to  declare  and  abate  nuisances,  pl909n. 

power  to  rent  buildings  for  hospitals,  etc,  pl935n. 
power  to  expend  money  to  protect,  2167. 
boards  of,  as  corporation.  111. 

power  to  create,  899. 

power  to  enact  ordinances,  671. 

declaration  of,  as  to  nuisance,  as  conclusive,  896,  ppl926,  1927n. 

power  to  enjoin  private  sewers,  1446. 
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HEALTH— Continued. 

defltrorfDE  property  to  prevent  spread  of  dtoease,  2648,  2M9,  89S,  9IK. 
destruction  of  property  In  abatement  of  nuisance.  pl9S0s. 
police  power  regulations,  see  "Police  Power,"  and  "Nufsanceal"  "Cigar- 
ettes;" "Tobacco;"  "Tenement  Houeee;"  "Garbage;^  "Dead  Ani- 
mals;" "Cemeteries;"  "Slaughter  Houaes;"  "Swine;"  "Markets;" 
"Milk;"     "Food;"     "Meat;"     "Butchers;"     "Fruit;;"     "Smeka;'' 
"Second  Hand  Dealers." 
regulations  dlstlngulahed  from  Uiose  relating  to  pnbllc  safety,  pUlln. 
rsgulatlons  beyond  corporate  limits,  897,  pplB06,  1907n. 

■mall  pos  hospital  within  Umlta  of  another  corporation,  plSOTn. 
regulations  as  a  taking  of  property,  1170. 
Injury  to  from  sewers,  2t98. 
eontaglons  diseases,  890,  906. 

regulation  of  tinder  police  power,  890. 
pbyslclans  required  to  report  existence  of,  906. 
removal  of  persons  afflicted  beyond  corporate  limits,  SOB. 
Tacclnatlon,  see  "Vaccination." 
shutting  oO  part  of  street,  for  benellt  of  sick  person,  S803. 
municipal  liability  for  torts  of  health  offlcera,  2669. 
Injury  to  prisoner,  municipal  liability,  2643. 

quarantine    lavs    as    interference    with    commerce,    791.    792.  and  Me 
"Interstate  Commerce." 
liability  tor  quarantining,  p6393n. 
benefit  to,  as  warranting  speda]  assessment,  2046. 
HBARINO— 

In  proceedings  to  remove  officer,  6S2,  667,  66S,  666,-ppl229,  USOn. 
In  case  of  forfeiture,  713. 
In  abatement  of  nuisances,  ppl927,  1928n. 

where  oosts  of  abatement  of  nuisance  Is  charge  on  propoly,  9M. 
on  proposed  special  aBseesment,  2077. 
HEIGHT— 

of  buildings,  regulation  as  to,  949. 
HEIRS.  LBOATBES  AND  DEVISEES— 

e  necessary  defendants  in  action  to  coltect  special  assessments,  S149. 
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HOLES— 

In  street,  city  as  liable  for  injuries  from,  2769. 

in  driveway,  2780. 

in  sidewalk,  2788. 

In  crosswalk,  2793. 
in  street  as  proximate  cause,  2852,  p5772n. 

HOLIDAYS  (see  also  "Christmas;"  "Fourth  of  July;"  "Sunday")— 
appropriations  for  celebration  of,  364. 
prohibiting  sale  of  liquor  on,  p2121n. 

HOME  RULE,  see  "Freeholders'  Charter." 

HOMESTEAD-- 

power  to  condemn,  1494. 

exemption  of  from  special  assessments,  2067. 

HOOPS— 

rolling  on  sidewalk  as  negligence,  p5767n. 

HORSES  (see  also  "Racing;"  "Animals")— 

regulating  hitching  and  attending  of,  in  street,  939,  p2043n. 

leaving  unhitched  as  negligence,  2838. 

dropping  dead,  proximate  cause,  2854. 

injury  from  on  street  as  actionable,  2771. 

frightened  and  runaway  horses,  municipal  liability,  2668,  p5493. 

objects  frightening,  city  as  liable  for  injury,  2783. 

keeping  street  safe  for  runaways,  2725,  2854. 

where  fright  caused  by  third  person,  p66d2n. 

proximate  cause,  pp5772,  5773n. 

shying  of  as  proximate  cause,  2854. 

runaway  horse  as  proximate  cause,  2854,  2845,  2847. 

injury  as  too  remote,  p5764n. 

HORSE  RACES,  see  "Racing." 

HORSE  RAILROADS— 

as  additional  servitude,  1702,  and  see  "Street  Railroads." 
exclusive  street  franchise  for,  effect,  1635. 

HOSE— 

pipe  in  street,  city  as  liable  for  Injury  from,  p5677n. 

HOSPITALS  (see  also  "Health")  — 

power  to  establish  and  maintain,  899,  905,  pl912n. 

establishing  and  maintaining  as  municipal  function,  322. 

legislative  interference  with,  174. 

beyond  city  limits,  897,  p3918n. 

IK>wer  of  city  to  contract  with,  1167. 

for  care  of  poor,  2452. 

implied  contract  to  pay  for  building  used,  p2754n. 

donation  to,  21GG,  pp2526,  4601n. 

power  to  purchase  land  for,  p2458n. 

loss  of  title  to,  by  adverse  possession,  p2548n. 

duty  to  erect  not  include  power  to  levy  tax  for,  2363. 

power  to  condemn  for,  p3119n. 

pest  house  as  taking  of  property,  1470. 

bequest  in  trust  for,  valid,  1131. 

aa  nuisance,  2641. 

pest  house  as  nuisance,  2641. 

maintained  by  municipality,  2458. 

property  of  as  subject  to  special  assessments,  pp4419n,  4420n. 

liability  of  for  torts,  p5380n. 

municipal  liability  for  torts  connected  with,  2669. 

HOTELS  (see  also  "Boarding  Houses;"  "Restaurants")- 
lease  of  building  in  park  for,  1156. 
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II  lOtl-MOl; 
HOTELS — CoDtlnned. 

iMse  of  port  ot  park  for,  116B,  p2HS. 

backBtands,  1367,  and  see  "Hackstands." 

enjolalng  police  from  Inradlng,  24S9. 

exemption  trom  taxei,  pSOlGo. 

OUtUns  off  view  of,  not  special  injuir.  p29B9n. 

scales  In  front  of  as  special  Injiur  to,  p29G4iL 

obstruction  of  street  In  front  of,  special  InJiirT,  pMSSn. 

police  regulation  of  porters  and  runners,  MS. 
BoUcltlng  forbidden,  p239£n. 
drummers  for,  power  to  license,  p220tn. 

licenses,   1028. 
power  to  license,  989. 

exemption  of  small  ones  from  license  tax,  pSSSSn. 
HOURS  (see  also  "Eight  Hour  Day;"  "Eight  Hour  Law") — 

power  of  legislature  to  regulate,  240. 

resulatiug  number  of,  on  public  work,  plSStn. 

fixing  closing  hours,  96i. 

regulating  opening  and  closing  of  skating  rinks,  947. 
BOUSE      (see      also      "Dwellings;"      "Buildings;"      "Bawdy      House*:'* 
"Marketa,"   etc.) — 

defined,  pZIlSn. 
HOUBB  DIRT— 

regulating  collection  and  removal  of.  916. 
HOUSE  OP  INDUaTRY— 

municipal  llablllt;  for  torts,  2674. 
HUCKSTERS,  see  "Hawkers  and  Peddlsra." 

HUSBANB  AND  WIFE,  see  "Married  Woman;"  "Community  Proper^." 
HYDRANTS— 

as  encroachment  on  street,  p2876n. 

power  to  rent,  pSfl66n. 

municipal  llablltt?  for  torts,  2688,  p6G16n. 

In  street,  Injury  from  running  into,  278 1,  DSG84n. 
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IMPAIRMENT  OP  CONTRACTS— Continued. 

mere  change  of  remedy  authorized,  765. 

may  change  method  of  payment,  766. 

reducing  sum  to  he  paid,  766. 

curative  act  changing  method  of  special  assessment,  pl661n. 

grading  contract,  pl653n. 

changing  time  and  method  of  payment,  pl663n. 

iaw  imposing  certain  conditions  precedent,  pl654n. 

rights  vested  in  contractor  illustrated,  766,  767. 

when  new  remedy  controls,  769. 

when  old  law  to  he  followed,  770,  pl665n. 
interest  on  special  tax  bills  as  part  of  obligation,  768. 
contracts  between  municipality  and  public  service  company,  p8666n. 
regulation  of  rates  as,  1737. 
taxing  bonds  as,  2394,  758. 
revoking  or  limiting  power  to  levy  taxes  as,  2378. 
revoking  exemptions  from  taxation  as,  2401. 
license  fees  as,  1683,  p2191n. 
license  tax  on  lawyers  as,  1022. 
license  tax  on  insurance  companies  as,  1021,  p2264n. 
statutes  as  to  warrants  as,  2255. 
warrants  not  paid  in  order  of  presentation,  as,  2254. 
statutes  giving  priority  to  assessment  liens  as,  2210. 
acceptance  of  refunding  bonds,  2283. 

IMPEACHMENT— 

of  elective  of&eers,  553,  pll65n. 
collateral,  of  municipal  records,  624. 

IMPLICATION  (see  also  "Powers  of  Municipal  Corporations)— 
doctrine  of,  in  creation  of  municipal  corporations,  ISO. 
when  power  of  removal  of  officers  exists  by,  554. 
doctrine  of,  applicable  to  penalties  of  ordinances,  710. 

DfPUBD  CONTRACTS  (see  also  "Money  Counts") — 
liability  on,  2488,  1262-1267. 
where  contract  ultra  vires,  1172. 
liability  for  water  or  light  supply,  1722. 
recovery  on  where  bonds  invalid,  2349. 
as  within  debt  limits,  2215. 
to  pay  for  relief  furnished  pauper,  2458. 
special  assessments,  no  recovery  on,  2132. 

IMPLIED  POWERS,  see  "Powers  of  Municipal  Corporations.'' 

IMPORTS— 

ordinance  laying  imposts  or  duties  on,  740. 
license  tax  on  those  engaged  in,  774. 

IMPOSED  DUTIES— 

municipal  liability  as  contln^  to,  2726. 

IMPOUNDING,  see  "Animals." 

IMPRISONMENT  (see  also  "Jails;"  "Fines;"  "Penalties;"  "Indictment")— 
power  to  enforce  ordinances  by,  710,  715, 1088. 

for  non-payment  of  fine,  715. 
is  not  a  debt,  715. 
duration  of,  715. 

penalties,  hard  labor  as  punishment  for  violating  ordinance,  716,  716. 
must  be  reasonable,  720. 
to  enforce  license  tax,  p2242n. 
under  void  ordinance,  municipality  not  liable,  2640. 


INCOMB— 

power  to  tax,  13G9,  p21B4n. 

from  municipal  property  as  affecting  Ilabtlttr  tor  torta.  1672-K 

municipal  debts  aa  limited  to,  2206. 

Uabllltr  payable  aolelr  from,  not  debt,  2230. 

wbat  profit  deemed  reasonable,  1762. 
INCOMPATIBLE  OFFICES— 

defined  and  llluatrated,  4S1,  462. 
INCOMPETENCT— 

ae  ground  for  removal  from  oOlce,  66S. 
INCORPORATION  (see  also  "Municipal  Corporatlona")— 

quo  warranto  to  teat  eslfltcnce  of  munldpaltt?,  SS80. 
INCORPOREAL  HEREDITAMENT— 

francblBe  ae,  1614. 
INCREASE— 

of  Indebtedness  beyond  debt  llmlta,  p4680n. 
INDEBTEIINEBS,  MtTNICIPAL  (see  also  "Clalma;"  "Dabt  Ural' 

power  of  munlclpalItT  to  Incur,  21E4-217G. 

power  to  make  contracts,  see  "Contracts." 

power  to  Incur  as  power  to  borrow  money,  2160. 

elections  to  authorize  Incurring,  see  "Elections,"  and  c.  40,  i 

must  be  for  public  municipal  puriKMe,  316S. 

power  of  legislature,  2166. 

il lustrations  ot  wbat  are  public  purpOMB,  S167. 

moral  claims,  2168. 

illustrations  as  to  donations  upheld,  216B. 

aid  to  private  corporations  or  assoclatlona,  8170. 

constitutional  prohibitions  against  donattons,  2171. 

conditions  precedent  and  proceduro,  2172. 

necessity  for  making  provisions  for  paymmt,  217S. 

requiring  provision  for  levy  of  taxes,  2174. 

certificate  that  funds  are  applicable  or  Indebtedness  lawful,  ] 

effect  of  unauthorized  debts  or  expenditures,  2176. 

payment  of,  21S5. 

power  ot  legislature  to  Impose  on  municipal  corporatlona,  3S4 

when  legislature  cannot  release  or  extinguish  or  allow  it  to  1 

legislature  may  prescribe  terms,  p634n. 

local  corporations  restricted  as  to,  1S6,  and  see  "D«bt  Limits. 
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INDECENT  CONDUCT— 
forbidden,  pl594ii. 

INDECENT  EXPOSURE— 
what  is,  p2395ii. 
intent,  p2108n. 

INDEMNITY  (see  also  "Guaranty")- 

to  public  officers  on  account  of  liabilities  Incurred,  614. 
contracts  for,  power  of  city  to  make,  1168. 

INDEPENDENT  CONTRACTORS,  see  "Contractort." 

INDETERMINATE  PERMITS— 
in  Wisconsin,  1649. 

INDIANS— 

power  to  dedicate,  p3223n. 

INDICTMENT  (see  also  "Crimes")— 

against  municipalities,  2519-2524. 

for  obstruction  in  street,  1378,  pl998n. 

use  of  street  by  railroad  without  authority,  1768. 

municipal  officers  subject  to,  560. 
for  f&ilure  to  keep  streets  in  repair,  pl203n. 

work  under  ultra  vires  ordinance  amounting  to  public  nuisance,  808. 

INDIGENT  SICK,  see  "Poor;"  "Hospitals." 

INDIVIDUAL  LIABILITY,  see  "New  England  Towns;"  "Ofrioert." 

INDIVIDUAL  LIBERTY,  see  "Personal  Liberty." 

INDORSEMENT  (see  also  "Signature;"  "Countersignature")- 
of  bonds,  to  transfer,  2307. 
of  bonds,  taxpayer's  suit  to  prevent,  2592. 

INDUSTRIAL  SCHOOLS  (see  also  "Jails;"  "Reformatories")— 
commitment  to,  2461. 

INEBRIATES,  see  "Drunkenness." 

INFANTS  (see  also  "Children;"  "Guardians")— 
forbidding  sale  of  liquor  to.  p2121n. 
commitment  to  reformatories,  2461. 
curfew  laws,  p5108n. 
time  to  present  claims  against  city,  2468. 
paupers,  place  of  settlement  of,  2454. 
residence  of  guardian  as  situs  for  taxing,  2390. 

INFECTIOUS  DISEASES,  see  "Health;"  "Hospitals." 

INFERIOR  COURTS,  see  "Municipal  Courts;"  "Juvenile  Courts." 

INFIRM— 

persons  as,  use  of  streets  as  negligence,  2835. 

INFORMALITIES,  see  "Irregularities." 

INFORMATION   (see  also  "Complaint  or   information  to   Enforce   Police 
Regulations") — 
in  quo  iDarranto,  2535. 
necessity  ior  in  prosecution  for  violating  ordinance,  1086,  p2816n. 

INFRINGEMENT,  see  "Patents." 

INGRESS  AND  EGRESS— 
right  of  abutter  to,  1826. 

INHABITANTS   (see  also  "Electors;"  "Freeholders;"  "Residence")— 
who  are,  pp254,  288,  610,  991. 
distinct  from  municipal  corporation,  p287n. 

increase  or  decrease  of.  as  dissolution  of  municipal  corporation,  298. 
may  not  dissolve  municipal  corporation,  801. 


INJUNCriUN— 

by  taxpajera,  see  "Taxpayer*'  Suita." 

agalnBt  munlcIpalltteB,  In  gmeral,  tSOZ. 

power  of  munlclpaUtr  to  sue  for,  2G0G. 

against  enactment  of  ordinance,  2503,  TOG. 

to  Queatlon  Talldlty  of  ordinance,  799. 

to  reatralD  enforcement  of  ordlnancea,  80E,  1099,  2504,  860, 

to  stay  proceedings  of  criminal  character.  806. 

to  prevent  enforcement  ot  penal  ordinances,  S06. 

to  prevent  enforcement  of  ordinances  aa  to  whartkffe,  plTll 

to  prevent  violation  of  ordinance,  8M. 

to  restrain  collection  of  apeclal  aaaeasmant,  2127. 

to  t«at  validity  of  annexation  or  detachment  procaadlnci,  S8 

to  test  right  to  prealde,  686. 

to  prevent  Illegal  acts,  794. 

to  forbid  otBcers  to  enter  buildings  without  permlwlon,  8H. 

to  try  tlUe  to  office,  G8S,  ppl02G.  It81n. 

to  prevent  discharge  of  sewage,  1146,  p1S68n. 

to  prevent  public  Improvements,  1997,  2004-1000. 

change  of  grade,  2006. 

vacation  ot  street,  2007, 141S. 
against  reduction  ot  rates,  1770,  1767. 
against  shutting  off  water,  etc,  1787, 1774. 
against  police  officers,  2429. 

against  business  undertaken  by  municipality,  ISlfi. 
to  prevent  letting  of  contract  without  bids,  p2838n. 
to  restrain  award  to  one  not  lowest  bidder,  1240. 
against  nuisance,  2602,  S04,  ppl9S9,  1930n. 
against  bond  Issue,  234S. 
to  protect  owners  of  Improvement  bonds,  S269. 
against  Interference  with  abutter,  1381. 
by  abutter  against  public  service  companlea,  1777. 
against  removing  shade  trees,  1327. 

agalaat  obstruction  In  street,  1371, 1374, 1376,  936,  ppSOOMOl 
special  Injury  from  street  obstructions  as  omidltlon  to  rtghi 

1389. 
to  prevent  collection  of  wrongful  tax,  2410. 
to  prevent  granting  of  franchise,  1768,  p8410n.  and  Ms 

Sutta." 
to  attack  validity  ot  franchise.  1763. 
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INJUNCTION—<:Jontlnued. 

who  may  sue  to  enjoin  unlawful  use  of  city  building,  1145,  p2624. 
forfeiting  street  franchise  as  incidental  relief,  1668. 
municipal  liability  for  maliciously  suing  out,  2637. 

INJT7RT,    see    "Damages;"    "Negligence;"    "Unsafe    Streets;''    "Special 
Injury." 

INMATE— 

of  bawdy  house,  punishment,  p2107n. 

INSANE  PERSONS— 

confinement  of,  under  police  powers,  890. 
support  of,  by  New  England  towns,  388,  p857n. 
taking  care  of,  as  municipal  function,  822. 
municipal  asylum  for,  2458. 
power  of  city  to  contract  with  hospital  as  to,  1167. 
forbidding  bringing  within  corporate  limits,  899. 
ground  for  removing  oflicer,  p5053n. 
guardian  as  necessary  party  to  actions,  2149. 

INSOLVENCY— 

excuse  for  breach  of  street  franchise,  p3506n. 

INSPECTION- 

of  municipal  records,  630. 

seizure  of  milk  for,  744. 

of  books  of  cotton  merchants  and  police  regulations,  746. 

of  shops  of  pawn  brokers,  745. 

of  steam  boilers,  896. 

of  illuminating  fluid,  before  sale,  p2134n. 

of  animals  Intended  for  food,  p2134n. 

of  buildings,  construction  and  erection  of,  948,  p2070n. 

liability  for  negligence  in,  see  "Torts;"  "Unsafe  Streets." 

duty  of  to  discover  latent  defects  in  streets,  2816. 

INSPECTOR— 

excise,  as  oflicer,  p944n. 

of  streets  as  employee,  p944n. 

of  buildings,  as  mere  employee,  p945n. 

notice  to  of  defects  in  street,  2810. 

INSTALLMENTS— 

sum  of,  as  present  indebtedness,  2238. 

INSURANCE— 

on  municipal  buildings,  1126. 

stock  and  property  of  company  as  taxable^  p4994n. 

loaning  of  municipal  credit  to,  2171. 

license  fees,  1021. 

license  tax  on  as  unequal,  p2223n. 

existence  of  as  barring  action  for  loss  of  property,  p6464n. 

money  due  city  as  exempt  from  execution,  1160. 

INSURER- 

against  injury  on  street,  2726. 

INTBRVENINO  CAUSES,  see  "Proximate  Cause.** 

INTEGRAL  PARTS— 

of  municipal  corporations  in  England,  802. 

loss  of,  dissolves,  305. 
municipal  corporations  do  not  consist  of,  in  United  States,  80S. 

INTELLIGSa<ICE  OFFICES— 
regulating,  977. 
license  tax  on,  p2223n. 


aa  nxed  by  electloa,  8203. 
on  Balarles,  bcUod  to  recover,  pll63ii. 
on  Bpecl&l  tax  bills  as  part  of  contract  obllsatlon,  768. 
on  sum  due  contractors,  1952. 
on  warrants,  22G0. 

recovery  in  condemnation  proceedings,  1B17. 
Including  In  special  asaesBments,  209G. 
as  part  of  municipal  debt,  2237,  2324. 
payment  ot  as  ratifying  bonds,  2309. 
reasonable  rate  of,  public  service  companies,  1762. 
when  ofllcer  may  be  charged  with,  for  failure  to  pay  over  mmt 
loss  of,  on  funds  deposited,  ofllclal  llabUIty  tor,  pllStn. 
as  Item  of  damages  for  torts,  ppG164,  GlSGn. 
of  councllmen,  or  partner,  forbids  voting  In  Bm^amd,  69,  ai 

fleers;"  "Contracts." 
of  members  of  body,  how  quorum  affected  by,  NS. 
INTHRNAL  IMPROTSMENTS— 
what  are,  2279. 

street  rallwsy  as,  1779,  p3872n. 
dooatlODS  to,  2166. 
INTERPRETATION,  aee  "Construct  J  on." 
INTERSTATE  COMMERCE— 

ordinances  cannot  Interfere  with,  771-793,  740. 

what  ts  commerce,  772,  779. 

license  tax  on  those  engaged  In  exporting  and  Importlnc  771 

license  tax  for  privilege  of  selling  goods,  776.  996. 

discrimination  Is  not  test,  776. 

where  goods  sold  are  In  the  state,  777. 

peddlers,  77S. 
personal  contracts;  occupation  tax,  779. 
license  tax  on  brokers,  agents,  etc,  engaged  In,  780. 
discriminating  license  tax  void,  781, 
license  tax  under  police  power,  7S2. 

telephone  and  telegraph  poles  In  streets,  733,  1684. 
taxation  of  property  employed  In,  784. 
license  tax  on  foreign  corporations,  786. 
taxation  on  operation  or  objects  of,  78S. 

property  In  transit,  787. 
local  police  regulations,  788. 
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INTERSTATE  COMMERCE— Continued. 

requiring  license  fee,  for  trading  stamps,  as  interference  with,  1014. 

wharfage  charge  as  interference  with,  404. 

license  for  privilege  of  navigation  as  regulation  of,  409. 

requiring  work  to  he  done  within  state,  1202. 

as  precluding  fee  for  use  of  streets,  1645. 

engaging  in,  no  right  to  use  streets,  162L 

INTBRURBAN  RAILROADS— 
as  additional  servitude,  1704. 
fixing  rates  of  fare,  1740. 

INTERVENTION— 
hy  taxpayers,  2588. 

INTOXICATING   LIQUORS    (see  also   "DrunkenneM;"   "Interstate   Com- 
merce;" "Mandamus")- 
regulating  sale  of,  890,  960,  887,  746. 
regulating  sale  of,  by  druggists,  744. 
power  of  municipal  corporation  to  forbid  sale  of,  pl860. 
prohibiting  drinking  of,  961. 
selling  of,  as  nuisance,  902. 
prohibiting  sale  of  near  parks,  p2644n. 
regulating  sale  of  beyond  corporate  limits,  ppl907,  1908n. 
forbidding  sale  on  Sunday,  963. 
forbidding  women  where  sold,  749. 

fining  persons  in  possession  of  premises  where  liquor  sold,  746. 
closing  hours  for  saloons,  964,  728,  742,  pl861n. 
requiring  closing  during  divine  service,  747. 
licensing  saloons,  989,  986,  1026,  1027. 
petition  of  majority  of  voters  for,  999. 

effect  of  granting  license  to  sell,  1006. 

compelling  grant  of  license  to  sell,  1005. 

license,  different  rates  on  different  streets,  1001. 

penalty  on  retail  grocers  for  keeping  without  license,  941. 
power  of  municipality  to  engage  In  sale  of,  1814,  896,  and  see  "Dis- 
pensaries." 
power  to  expend  money  to  enforce  law,  2167. 

validity  of  ordinance  authorizing  destruction  of,  2431,  ppl890n,  1902n. 
enjoining  interference  with  sale  of,  2429. 
as  taxable,  p4995n. 

sufficiency  of  complaint,  1048-1050,  1052. 
violations  of  laws,  right  to  Jury  trial,  1060,  1064. 
evidence  in  prosecutions  for  sale  of,  1078. 
variance  in  prosecutions  for  sale  of,  1078. 
liability  of  saloon  keeper  for  acts  of  servant,  1076,  p2897n. 

INTRINSICALLY  DANGEROUS— 

municipal  liability  for  acts  of  contractors  where  work  la,  2668,  pp5492, 

5494. 
city  as  liable  for  unsafe  street  caused  by  negligence  of  Uoensee  where 

work  is,  2751,  p5637n. 

INTRUDER,  see  "Officert.'' 

INVENTIONS,  see  "Patents.'' 

INVESTIGATIONS  (see  also  "Inspection")— 
power  to  pay  for,  pp4598,  4592n. 

INVESTMENT— 

of  municipal  moneys,  2163. 

IRON  ORATINQS,  see  "UiMfe  Streets." 


IHRIOATION  DISTRICTS— 

Ba  public  corporatloiu,  106,  pE63n. 

for  "municipal  purpoBCs,"  110. 

aa  wltliln  debt  limit  provlsloiu,  22U. 
ISLANDS— 

part  ot  cltr'a  harbor,  leaae  ot,  1146. 
ISBUANGB— 

ot  bonds,  time  for,  82ST. 
ITALIAN  CITIES— 

historical,  S»^l,  72,  438,  pl26G[L 
ITINERANT  MEHCHANT8— 

Ucense  tax  on,  1013,  ppZSGS,  ZS24n. 

amount  of  license  fee,  pZS30n. 

J. 

JACKASS— 

forbidding  keeping  of,  9ST,  pSlSln. 
JAILOR— 

duties  of,  plOSGn. 
JAILS— 

power  to  maintain,  1816. 

power  of  city  to  erect,  1116. 

aa  nuisance,  2642. 

power  to  condemn  for,  p3119ii. 

on  public  square,  p3333n. 

Iiablllt7  of  munlctpalltr  tor  board  of  priBonora,  I4SC 

municipal  Ilabtllt;  for  torts  In  conneettai  with,  t4Si,  SMt,  i 
JANITOR— 

as  employee,  pp944,  94En. 

employment  of,  plOSTn. 

notice  to  ot  defect  In  street,  2810. 
JOINDBR   (see  also  "Actlona")— 

of  Bucceestve  violations  of  ordinances.  In  one  prowwntlon,  1 
JOINT  ASSEMBLIES— 

quorum  of,  of  definite  body,  SOO. 
JOINT  TENANT— 

city  cannot  hold  as,  11S3. 
JOURNAL,  see  "Meatlnoa:"  "Raeorda." 
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JUDGMENT— Continued. 

In  proceedings  to  enforce  ordinance^  1088. 

in  proceedings  to  remove  officers,  568. 

in  proceedings  to  annex  or  detach  territory,  287. 

confirming  special  assessment,  2102,  2103. 

personal  Judgment  for  special  assessment,  2181. 

as  debt  within  debt  limits,  2225. 

merger  of  warrant  into,  2254. 

power  to  issue  bonds  to  pay,  2280,  2282. 

power  to  levy  tax  to  pay,  2370. 

duty  to  levy  tax  to  pay,  p4973n. 

power  to  borrow  money  to  pay,  p4675n. 

mandamus  to  compel  payment  of,  2565. 

taxpayer's  suits  to  enjoin  collection  of,  2599. 

purchase  by  city,  1105,  p2459. 

municipal  liabill^  for  errors  of  court,  2629. 

JUDICIAL  ACT— 

declaration  of  presiding  officer  as  to  rote  is  not,  586. 
revocation  of  privilege  to  use  streets  is  not,  808. 

JUDICIAL  DEPARTMENT— 

establishing  and  maintaining  as  municipal  function,  822. 

control  ot  by  legislature,  234. 

province  of,  as  to  exercise  of  police  power,  893. 

JUDICIAL  DUTIES— 

municipal  liability  for  torts  in  connection  with,  2628,  2629. 

JUDICIAL  NOTICE— 

of  public  corporations,  154-156,  pp855,  856n. 

of  location  of  corporation,  157. 

of  class  of  municipal  corporation,  154. 

of  population  of  municipal  corporations,  p356n. 
of  names  of  municipal  cori>oratlons,  251. 
of  public  laws  of  state,  849. 
of  private  acts,  p357ii. 
of  municipal  charters,  842,  154-156,  849. 
of  ordinances,  847,  849. 

police,  city  and  municipal  courts  will  take,  849. 
of  ordinances  on  appeal  from  municipal  courts,  861,  1094. 
of  seal  of  state,  2581. 
of  seals  of  old  EiUglish  cities,  p582n. 
of  meaning  of  ''policy"  in  penal  ordinances,  pl742n. 

JUDICIAL  OFFICERS- 

whether  state  or  local,  p348n. 

JUDICIAL  POWERS— 

are  matters  of  state  regulation,  186. 

exercise  by  council  or  governing  legislative  body,  573. 

exercise  of,  in  removing  officers,  553,  565. 

when  mayor  may  exercise,  433. 

extends  to  determining  validity  of  ordinance,  794. 

JUDICIAL  PROCESS— 

execution  of,  a  governmental  function,  822. 

JUDICIAL  SALES— 

power  of  city  to  purchase  at.  1107. 
to  pay  special  assessments,  2154-2156. 

JUNK— 

license  to  deal  In,  1028. 

JUNK  SHOPS— 
regulating,  977. 


JURY— 

rliht  to.  In  proceedings  to  enforce  ordinance,  10G9-106& 

In  munldpftl  conrts,  maj  be  cUIhob,  1032. 

not  appropriate  In  abating  nuUanceB,  804. 

commitment  of  minora,  titl. 
JUBTICB  OP  THE  PEACE — 

town  clerk  mar  act  as,  p1086q. 

when  maror  mar  act  aa,  433. 

JOTlBdlctlon  to  trr  Tlolatlons  of  ordinances,  1030,  ppSnii 
JUVENILE  COURTS— 

powers,  etc,  3482. 

K. 

KEEPER — 

of  stop,  who  la,  1076. 
KITE  PLTmO— 

resnlatlns,  924. 
KNOWLBDOB   {see  also  "Notice")— 

condition  to  ratification  of  contract,  12G9. 

of  seTeral  dtliena  as  knowledge  of  city,  2810. 

of  defects  In  street,  as  contributory  negligence,  2828. 


LABELS— 

counterfeit.  Intent,  1074. 
IjABOR,  aee  "Work;"  "Hour*;"  "Empteyeea;"  "Master  and  8* 
LABOR  LAWS— 

requiring  bidders  to  comply  with,  1911,  and  see  "Work  i 
"Hours;"  "Eight  Hour  Day." 
LACHES— 

taxpayer's  suits,  2589. 

as  preclui^Ing  certiorari,  2130. 

as  bar  to  msndamus,  2  643. 

as  barring  right  to  enjoin  obstruction  of  street,  18T6,  p3944. 

effect  of  failure  to  object  to  street  encroachments,  1S36. 

In  attacking  assignment  of  street  tranchlBs,  1664. 
"LAID  OPP"— 
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LAND  (see  also  "Corporate  Property;"  ''Real  Property") — 
what  is,  3126n. 
relation  of  goyenunent  to,  5. 
as  basis  of  society,  6. 
agricultural,  see  "Farms." 

LANDINGS,  see  "Wharves." 

LANDLORD  AND  TENANT,  see  "Leases." 

LANTERNS— 

as  sufficient  warning,  2804. 
removal  of,  2805. 

LARCJENY— 

stolen  bonds,  2308. 

right  to  Jury  trial,  1060, 1064. 

Jurisdiction  of  municipal  courts,  p2294n. 

LATENT  DEFECTS— 

in  street,  constructive  notice  of,  2815,  and  see  "Unsafe  Streets." 
LATERAL  SUPPORT— 

injury  to  as  a  taking,  1476. 

excavations  by  abutter  as  affecting,  1347. 

dedication  for,  1543,  p3211. 

surface  water  undermii^ing,  2711. 

LAUNDRIES— 

regulating,  977,  747. 

regulating  hours  of  labor,  p2181n. 

discriminating  against  Chinese,  739. 

power  to  license,  989. 

license  fees,  1016. 

amount  of  license  fee,  p2231n. 

license  tax  as  double,  1003. 

license  tax  as  uniform,  p2223n. 

consent  of  property  owners  to,  999. 

regulations  as  to  opening  and  closing  within  defined  limits,  742. 

LAVATORIES,  see  "Comfort  SUtions." 

LAW  (see  also  "Legislature"), 
ordinance  as,  754,  759. 

LAW  DEPARTMENT— 

creation,  management,  officers  and  employees  of,  440. 
right  to  act,  proceedings  to  enforce  ordinance,  1069. 
power  to  bring  suits,  2497. 
power  to  make  contracts,  1177. 
countersigning  contracts  and  approving,  1179. 
ratification  of  acts  of,  2657. 

LAW  OF  THE  ROAD— 

applied  in  actions  for  personal  injuries,  1395. 
non-compliance  with  as  negligence,  2838. 

LAWYERS,  see  "Attorneys." 

LEASE— 

power  of  municipality  to  become  lessee,  1113. 

holding  over,   1113. 
power  to  lease  municipal  property,  1145. 
as  abandonment  of  property  condemned,  p3178n. 
^  as  dedication,  p3193n. 
as  showing  intent  to  dedicate,  p3239n. 
beyond  term  of  municipal  officer,  1254. 
effect  of   omission  of  corporate  seal  on,  p580n. 
evading  debt  limit  by  taking,  2235. 
6  McQ.— 60 


dF  street,  not  ui  Bbandonment,  1399. 

of  vharf,  mnnlclpal  Uabilltr  for  torta,  pSSlln. 

option  In  as  creation  ot  debt.  2221. 

power  of  loBBor  or  lessee  to  dedicate,  1668. 

power  to  condemn  leasehold  Interest,  14H. 

right  of  lesaee  to  sign  petition  for  ImproTements,  ppS998,  40 

right  of  lessee  to  recover  for  Injuries  from  unsafe  Btraet.  8781, 

right  of  tenant  to  damages  from  public  ImprorsmaBta.  1986. 

right  ot  lessee  to  contest  special  assessment,  IIU. 

right  of  lessee  to  sue,  where  street  obetmcted,  p8l68n. 

special  assessments  against  lessee,  p438In.     , 

taistlon  of  leased  lands  of  cltf,  1162. 

loss  of  rent,  from  street  ImproTeroents,  1998. 

who  liable  for  nuisances,  and  keeping  of  premlsaa,  819,  SSO. 

ultra  vlrei  no  defense  by  private  lessee,  1162, 

lessors  of  bawdy  houses,  liability,  p2106n. 
LEOAl,    TENDER,    see    "Payment;"    "Wamnti;''     "Muntelpal 

"Gold;"  "Money." 
l^EQISLATTON  (see  also  "Ordinances;"  "Leglslatur*") — 

contracts  to  procure,  1217,  and  see  "Lobbying." 
LEGISLATIVE  ACT— 

usually  to  be  by  ordinance,  67*.  6S3. 

creating  offlces  and  situations  Is,  SS6. 

passage  of  ordinance  Is,  643. 

enactment  of  ordinance  to  protect  water  supply  Is,  89S. 

Judicial  Inquiry  into  motives  of,  703. 
distinguished  from  ministerial  acts,  704. 

regulating  use  of  streets  by  ordinance,  plSSOn. 

civil  liability  of  members  of  legislative  body  for,  E4Gl 
LEGISLATIVE  BODY  (see  also  "Council;"  "Uglalature")— 

must  act  as  an  entity  or  board,  674. 

origin  at  double  house  In  London,  pl2G4n. 
UBOISLATIVE  DUTIES— 

municipal  liability  ex  ieticto,  2688. 
LEGISLATIVE  POWERS— 

defined.  374,  pS24n. 

when  courts  will  Interfere  with  exercise  of,  37S-379. 

cannot  be  del^ated,  384-386. 
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LEGISLATURE— Continued. 

chapter  on,  164-247,  vol.  1. 

state  Interference  with  municipal  affairs,  100. 

province  of,  concerning  police  power,  893. 

power  of  legislature  to  amend  and  repeal  municipal  charters,  845. 

direct  amendment  of  constitutional  charters,  346,  347. 

indirect  or  legislative  amendment,  848. 
amendments  forbidden  by  special  or  local  laws,  849. 
importance  of  subject,  164. 
general  legal  doctrine  stated,  165. 
exercise  of  compulsory  authority  in  state  afPairs,  166. 
constitutional  provisions  and  limitations,  185-196. 

special  and  local  laws  where  general  law  can  be  made  applicable,  187. 

business  or  internal  affairs  not  to  be  regulated,  188. 
by  commissions,  189. 

corporate  powers  or  "Municipal  purposes"  not  to  be  conferred  by  special 
laws,  190. 

requirements  as  to  uniform  system  of  local  government,  191,  192. 

uniform  operation  of  general  laws  required,  193. 

control  of  cities  with  constitutional  charter,  194. 

special  limitations  forbidding  legislative  control,  195. 

special  restrictions  suggested  to  prevent  improper  legislative  inter- 
ference, 196. 
limits  of  legislative  control,  167-169. 
evasions  of  constitutional  limitations,  172. 
municipal  affairs  distinguished  from  state  functions,  173,  174. 
relations  in  which  subject  has  been  considered,  175. 
right  of  municipal  corporations  to  select  local  officers,  176. 
power  to  change  or  abolish  municipal  offices,  494. 
power  to  appoint  municipal  officer,  454. 
may  prescribe  qualifications  of  local  officers,  411. 
state  may  regulate  selection  of  municipal  officers,  177. 
municipal  and  state  officers  distinguished  and  illustrated,  178,  180. 
police  recognized  agency  of  state,  181,  2418. 
control  of  officers  and  their  functions  illustrated,  182,  188. 
legislature  may  change  corporate  boundaries,  184,  265,  266. 
power  as  to  establishment,  abolishment,  fixing  Jurisdiction,  etc,  of  mu- 
nicipal courts,  1029,  1030. 
classification  of  municipalities,  197-218,  and  see  "Classification.'' 
general  and  special  or  local  laws,  198-217. 

"general  law,"  "public  law,"  "special  law"  and  "local  law"  distinguished, 
198-200. 

Judicial  method  of  testing  classification,  202,  203. 

population  as  basis  for  classification,  204. 

act  applicable  to  one  city  or  object  only,  205,  206. 

tests  of  classification  illustrated,  207. 

relation  of  classification  to  purpose  of  legislation,  208. 

general  laws  as  distinguished  from  special  or  local  laws  illustrated, 
209. 

laws  applicable  to  municipal  corporations  of  a  class,  210. 

legislature  cannot  divide  or  add  classes,  211 

local  law  to  take  efPect  on  future  contingency  or  within  limited  time, 
212. 
local  option  laws,  213. 

curative  acts  as  special  or  local  laws,  214. 

laws  to  give  effect  to  constitutional  provisions,  215. 

legislative  amendments  of  municipal  charters,  216. 

changing  special  municipal  charters,  217. 

principles  applicable  to  test  the  validity  of  classiflcAtion,  218. 


I  power  to  chuiKB  rates  flx«d  bj  francblH,  1737. 

power  to  limit  or  abrogate  lUblllty  for  detectlTe  s 
control  of  funds  and  revenues,  280-333. 
power  to  compel  tax  levy  bj  munldpallty,  2877. 
I  restriction  of  musldpat  power  to  tax  as  forbidden.  SS7S. 

i  municipal  debt  limit  prescribed  b7>  2S07. 

;  power  to  sutborlie  municipal  debts  or  expendltnrea,  SISC 

I  debt  created  or  Imposed  by  as  within  debt  limits,  XSIA. 

j  Imposition  of  obll^tlons,  234,  23G. 

i  power  to  control  levy  of  taxes,  236. 

I  control  of  municipal  contracts,  289,  834441. 

hours  of  labor,  validating  contract.  240. 
j  control  of  municipal  lUbllltles,  248. 

I  power  to  compel  municipality  to  Issne  bonds,  p4S70ii. 

I  control  over  public  Improvements,  241.  1880. 

I  power  to  regulate  rates,  1784. 

I  conclusions  of  author  relating  to,  848-247. 

J  Deleoatlon  of  Power  by. 

]  creation  of  municipal  corporations  as,  U4,  818,  pSOOn. 

In  creation  of  municipal  corporations,  SIS. 
as  to  changing  corporate  boundarlee,  27L 
to  create  offices,  431,  p96In. 
!  to  create  offices  and  sttuatlons  In  municipal  iervlce,  63B. 

j  to  elect  or  appoint  officers  and  employeea,  456. 

'  to  regulate  streets,  22S,  889. 

1  to  levy  taxes,  2360. 

ito  exempt  from  taxes,  2399. 
to  provide  for  license  taxea,  986. 
to  levy  special  aeaeasments,  2022. 
to  condemn  property,  1468. 
to  authorise  city  to  sell  Its  land,  etc,  1141. 
over  parks,  1153. 
to  grant  franchises,  1S23. 
to  own  public  utilities,  1779. 
land  under  navigable  water,  398. 

by  municipalities  In  general,  see  "Delegation  of  Powar," 
by  common  council,  see  "Council." 
to  make  ordinances,  see  "Ordinances." 
LBVBBS— 
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LEWD  CONDUCT— 
forbidding,  965. 

LEWD  WOMEN,  see  "Bawdy  Houses;"  "Prostitution." 

LIABILITIES  (see  also  "Actions;"  "Remedies;"  "Contracts;"  "Officers;" 
"TorU;"  "Negligence;"  "Sewers;"  "Unsafe  Streets")— 

of  municipality,  power  of  legislature  to  control,  240. 
LIBEL— 

right  to  jury  trial,  p2366n. 

UBERTT,  see  "Personal  Liberty." 

LIBERTY  BELL— 

authority  to  send  It  away,  p2524n. 

UBERTT  POLE,  see  "Poles." 

LIBRARIES— 

establishment  and  control  of,  441. 

use  of  dedicated  land  for,  p3329n. 

trust  to  create,  valid,  1132. 

donations  for,  p4593n. 

legislative  Interference  with,  174. 

use  of  park  for,  1165. 

power  to  condemn  for,  1460,  p3118,  3119n. 

mechanic's  Hen  against,  1161. 

librarian  of  school  district  as  employee,  p943n. 

power  to  levy  taxes  for,  2363. 

tax  for  as  for  school  purposes,  p4950n. 

board  as  within  debt  limit  provisions,  2213. 

LICENSE  AND  PERMIT  (see  also  "License  Taxes")— 
grant  to  use  streets  as  a,  1616,  and  see  "Franchises." 
distinguished  from  dedication,  p3193n. 
power  to  regulate  as  Including  power  to  license,  pl948n.     . 
power  of  municipality  to  grant,  986-988. 
who  may  grant,  998. 
who  may  fix  amount  of,  998. 
consent  of  property  owners,  999. 
whether  permit  or  contract,  712. 
application  for,  1004. 
discretion  In  granting,  1005,  pl592n. 
license  as  protection,  1006,  1083. 
method  of  enforcing  payment  of,  1007. 
recovery  back  of  fee  paid,  1009,  2507. 
defense  to  Indictment  for  obstructing  street,  1373. 
assignment  of,  p2209n. 
revocation  of,  1008,  1319,  p2209n. 

liability  for  refusal  to  Issue,  revocation  or  wrongful  Issuance,  2632. 
forfeiture  of,  as  penalty,  712. 

as  property,  712. 
mandamus  to  compel  granting  of,  804,  2564. 
mayor,  power  to  grant,  pl905n. 
money  to  be  derived  from,  not  assets,  2237. 

ordinance  granting  permission  to  lay  water  pipes  as,  754,  and  see  "Fran- 
chises." 
prosecutions  relating  to,  pp2392,  2393n. 
prospective  fees  as  part  of  municipal  income,  2206. 
recovery  of  fees  paid  for,  2507. 
review  of  by  certiorari,  2511. 

sufficiency  of  complaint  for  acting  without,  p2350n. 
municipal  liability  for  torts  of  Its  licensees,  2660. 
unsafe  streets  caused  by  licensee,  city  as  liable,  2751,  2752. 


to  run  botel,  lOSS. 

for  mlBcallaDeouB  pnrposea,  1028. 

to  erect  awning,  pS006u. 

to  establlBbment  beyoad  corporate  limits,  897. 

to    remove  bonse  dirt.  oOal,  etc.,  787,  91S. 

to  ere«t  buUdlnga,  lOlS. 

to  remove  dead  animals,  garbage,  etc.,  1017,  918. 

to  peddle.  1018. 

to  be  pBwnbroKer,  lOZS. 

to  run  theatre,  1024. 

to  keep  dogs,  102E,  S46,  p20B9n. 

to  teacb  In  schools,  2448. 

to  nee  streets,  revocation,  1319. 

(or  scavenger  work,  746. 

reasonableness  of,  when  a  question  ot  law,  plSOGo. 

to  burr  dead,  906. 

to  deliver  sermon,  lecture,  address  or  dlscoone  on  atrsat 

grounds,  746. 
to  encroach  on  streets,  effect  of,  1318. 
to  erect  or  repair  buildings,  949,  pZOTGn. 
to  erect  bill  boards  (or  advertising,  989. 
to  erect  and  maintain  dairies  and  cow  itablaa,  909. 
to  erect  awning,  algna,  etc,  937. 

to  excavate.  Issued  by  clerk,  as  delegation  ot  power,  pSHn. 
to  excavate  streets,  necessltr  for,  984,  1311,  pi884. 
to  excavate  in  street  dletlngulshed  from  grant  to  ase  street,  1 
to  excavate  under  street,  effect.  1348. 
to  make  sewer  connectlona.  1449. 
to  move  buildings,  p2&20n. 
to  remove  garbage,  dead  animals,  etc,  911. 
to  BUb-wa;  company,  conditions,  plOSSn, 
to  use  streets,  revocation,  1319. 

requiring  from  grantees  of  street  franchise^  )>8SX1il 
revocation  of,  1679. 

interfering  with  abutter's  right  o(  access,  p88G9n. 
as  applied  to  permitting  horses,  etc,  to  mn  at  largs,  818. 
mandamus  to  compel  revocation  ot  Illegal,  804. 
pleading  ordinance,  848. 

T.inRNRni  TA'V^  fnon  alan  "LleanM"1  — 
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LICENSE  TAX— Continued. 

power  to  "regulate"  as  authority*  989,  990. 

must  be  for  munlcliMd  purpose,  994. 

extraterritorial,  996. 

on  non-residents,  996. 

powers  as  to  cannot  be  delegated,  386. 
power  to  exact  as  power  to  Impose  penalties,  710. 
Implied  power  to  fix  amount  of,  368. 
ordinance  necessary  to  levy,  997,  634. 
delegation  of  authority  to  Impose,  998, 1000. 
uniformity,  1001. 

reasonableness  of  amount  of,  1002. 
separate  tax  on  constituent  elements  of  business,  1003. 
fixing  amount  of,  by  resolution,  636. 
extra  territorial  operation,  656. 
discriminating  against  non-residents,  740,  739. 
different  races,  discriminating,  739. 
as  Including  personal  contracts  and  occupation  tax,  779. 
Particular  License  Taxes, 
on  yehlcles,   1010-1012. 
on  merchants,  1013. 

trading  stamps,  1014. 
on  plumbers,  1015. 
on  laundries  and  wash  houses,  1016. 
on  scavengers,  1017. 
on  hawkers  and  peddlers,  1018. 
on  telegraph  and  telephone  companies,  1019. 
on  express  companies,  1020. 
on  Insurance  companies  and  agents,  1021. 
on  lawyers,  1022. 
on  pawnbrokers,  1028. 
on  ferries,  408. 

for  privilege  of  naylgation,  as  regulation  of  commerce,  409. 
on  packing  agents,  735. 
on  grantee  of  street  franchise,  1683-1686. 
on  theatres  and  shows,  1024. 
on  dogs,  1025. 
on  saloons,  1026,  1027. 
on  miscellaneous  trades  and  occupations,  1028. 

UBNS  (see  also  "Judgment")— 
water  rates  as,  1804. 
municipal  taxes  as,  2403. 
special  assessments  as,  2106-2110. 

on  money  due  contractor  for  public  improvement,  1954-1958. 
on  part  of  contract  price  in  hands  of  city,  1937. 
declaring  for  benefit  of  bondholders,  p4930n. 

where  money  in  excess  of  debt  limit  has  gone  into  municipal  property, 
2240. 

LIFE  ESTATES— 

assessment  of  for  public  Improvements,  p4454n. 
power  of  life  tenants  to  dedicate,  1552. 

LIGHTS  AND  LIGHTING    (see  also  "Gas;"  "Electric   Lights;"   "Publlo 
Service  Companies") — 
providing  for  in  congested  districts  as  municipal  function,  322. 
as  public  Improvements,  1816. 

of  streets,  unknown  in  ancient  cities,  12,  80,  33,  pp62,  63n. 
acquiring  lands  for  beyond  corporate  limits,  897. 
advertisement  for  bids  for,  p2659n. 
contracts  for,  1717-1724. 


MUNICIFAI.  COBPORATIONS. 
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1^  1017-161 
UGHTS  AND  uaHTINQ— Contlnuad. 

contracts  for  t«nD  at  years  tor  supply,  debt  limits,  iSti. 

discretion  in  anbmlttliiK  pTopoBltiong  to  establish  to  voters,  grut  of  rlsht 

to  use  streets  tor,  see  "Franchises,"  and  also  "Qas;"   "Electric 

Lights." 
llghtlDg  streets,  as  gOTemmental  function,  2645. 
lighting  streets  not  dedicated,  p4G91n. 
lighting  streets,  necessItT  for  bids,  1187,  1198. 
duty  of  mnnlclpallty  to  light  streets,  2S06. 
to  show  defective  place  In  street,  p&602n. 
absence  of  on  footbridge,  p6S30n. 

failure  to  light  streets,  negligence  of  light  compsar  aa  axcuse,  1760; 
to  guard  excavations,  city  as  liable  where  licensee  falls  to  tnralsb,  pG6nL 
on  pile  of  dirt,  p5637n. 
necessity  for  to  warn  of  danger  In  street,  2804,  p5714n. 

removal  of,  28  OG. 
munlclpsl  ownership  of  plant,  see  "Municipal  Ownership." 
municipal  discretion  In  operating,  879. 
power  to  furnish  outside  corporate  limits,  1894. 
municipal  debt  limit  for,  2209. 
obstruction  of,  Bpeclal  Injury  to  shatter,  1384. 
power  to  condemn  for  supply,  1483. 

regulation  of  ratee  for,  see  "Rate*  of  Public  Servica  CompanlM.** 
requiring  vehicles  to  carry  at  night.  plESSn. 
regulating  use  of  on  automobiles,  S3G. 
regulating  use  of  on  bicycles  and  velocipedes,  987,  739. 
roQulrlng  railways  to  light  streete,  1683,  727. 
requiring  on  car  tracks,  964,  p20S8n. 
requiring  on  cars  and  trains,  954,  p2098n. 
rights  of  shutters,  1322. 
rights  and  duties  of  companies  tumlBhlng,  see  "Public  Service  Cenu 

panics." 
special  assessments  for  lighting  plant,  2039. 
LIGHT  AREAS— 

s  liable.  27S8. 
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LOADS— 

limiting  weight  of,  934,  pl605ii. 

LOAFING  (see  also  "Idling;"  "Vagrancy")— 

on  streets,  forbidding,  941. 

on  street,  as  bar  to  recovery  for  injury  from  defects  in,  2754. 
LOAN— 

of  municipal  moneys,  2163,  p4610n. 
official  liability  for,  560. 

trusts  to  loan  money,  1137. 

LOBBYING— 

contracts  for,  1247. 

power  to  pay  for,  2167,  365,  389,  pp809,  SlOn. 

LOCAL— 

as  distinguished  from  general  improvement,  2027. 

LOCAL  ASSESSMENTS,  see  "Special  Assestmentt.'' 
LOCAL  COURTS,  see  "Municipal  Courts." 
LOCAL  IMPROVEMENTS,  see  "Public  Improvements." 
LOCAL  OPTION  LAWS— 

nature   of,    whether   general   or   special,   213,   and   see   "intoxicating 
Liquors." 

LOCAL  SELF  GOVERNMENT  (see  also  "Freeholders'  Charters")- 
under  Roman  municipal  system,  31. 
principle  of,  declared  in  Magna  Charta,  70. 
in  United  States,  62,  171,  ppl50,  157,  160n. 
origin  and  types  of,  63,  64. 
the  township  and  county,  65. 

New  England  and  Western  township  contrasted,  66. 
municipal  corporation  proper,  67. 
organs  of,  as  public  quasi  corporations,  68. 
home  government  the  central  political  idea,  69,  70,  107. 

value  of  local  self-government,  70,  7L 
city  should  be  free  and  self-governing,  100. 
right  of,  conferred  by  municipal  charters,  320. 
inherent  right  of,  p560n. 

local  institutions  in  the  American  system,  p561n. 
exist  without  express  constitutional  provisions,  pp661,  562. 
extent  of  recognition  of  in  New  Jersey,  pp488-443n. 
extent  of  recognition  of,  In  Texas,  pp445-450n. 
reason  and  effect  of  legislative  interference  with,  248. 
result  of  absence  of  affirmative  constitutional  provisions  protecting,  244. 

purpose  of  constitutional  limitations,  245. 
right  of,  exists  without  express  constitutional  provisions,  246. 
summary  of  principles  applicable  to  legislative  control  of,  247. 

LOCAL  STATUTES,  see  "Classification;"  "Special  Statutes." 

LOCATION  (see  also  "Streets;"  "Public  ImprovemenU;"  "Speolai  Asess- 

menU")— 
taking  Judicial  notice  of  municipal  cori>orations,  157. 

LOCOMOTIVES  (see  also  "Railroads")— 
power  to  regulate  operation  of,  953. 
kind  and  nature  of  regulations,  954,  955. 

excluding  from  operation  of  law  forbidding  emission  of  dense  smoke, 
918. 

LODGING  HOUSE— 

validity  of  certain  regulations  of,  pl593n,  and  see  "Boarding  Houses;" 
"Hotels." 


\ 


LOST  BONDS— 

In  bands  of  bona  fide  parehuers,  2308. 
LOTTEaiT— 

prohibiting  ule  of  Uckets,  9S9,  887,  ppSllS,  IseOn. 

llcenBe  on  as  b  tax,  pl202n. 

rlgbt  to  iMTj  trial,  1060. 
LOTS  (see  also  "Blocks") — 

aa  used  relating  to  annexation  of  terrttorr.  S78. 

Includee  "block"  In  annexing  territor?.  pSZSn. 

abating  nalsancea  on,  br  filling  up.  plSBtn. 
LOWEST  BIDDER— 

rlgbt  to  avard  of  contract,  1218,  and  Bee  "Bida." 
LOWLANDS— 

aa  nulaancea,  power  to  abate,  plSSSn. 
LOCBATIVE  OPPICB— 

defined,  pBSBn. 
LCHBBR — 

piling  In  streets,  plSSOn. 

piling  in  street,  city  as  liable  tor  injnrr  troni.  STSl.  p6(77n 
LUMBEat  YARDS— 

nature  of  regulations  of,  dIscrlmlnatJon,  SSI. 
LUNATIC,  see  "Inaana  PBrMna." 
LUNCH  WAGONS— 

on  streets.  136B. 

M. 

MACADAMtZINO  (see  also  "Pubiie  Improvemenla")— 

as  paving.  p3889n. 

streets,  special  aaaessnientB  for,  2028,  and  we  "8p«ela1  Aaai 
MACHINE— 

on  sidewalk,  Injory  from,  S78T. 
MACHINERY- 

unsafe,   In   workbonse,    municipal   Uabllitr,    2841,    and    a« 
pita  noes." 
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MALFEASANCE— 

as  ground  of  remoyal  from  office,  pl222n. 
by  public  officer,  defined,  536,  pll65iL 
as  disqualification  to  hold  office,  448. 

liALICE  (see  also  "Intent;"  "Motive")— 
malicious  acts  as  ultra  Tires,  2639. 
by  public  officer  in  official  acts,  536. 

MALICIOUS  ACTIONS— 

municipal  liability  for,  2637. 

MALICIOUS  PROSECUTION— 

municipal  liability  for,  2637,  p5477n. 

MANDAMUS— 

definition,  2540. 

nature  of,  2541. 

discretion  as  to,  2542. 

laches  as  bar,  2543. 

when  lies  in  general,  2544-2560. 

mandatory  injunction  distinguished,  1763. 

distinguished  from  taxpayer's  suit,  p5314n. 

as  remedy  of  creditor  against  municipality,  2606. 

to  compel  amendment  of  municipal  records,  628,  629. 

to  compel  appropriations,  2192. 

to  compel  assessment  of  damages,  p4271n. 

to  compel  award  of  contract,  1239,  2562. 

to  compel  award  to  lowest  bidder,  1239. 

to  compel  bringing  of  quo  warranto,  2527. 

to  compel  city  to  extend  electric  light  lines,  p8842n. 

to  compel  delivery  of  municipal  papers  or  records,  681,  2552. 

to  compel  deposit  of  public  moneys,  p4630n. 

to  compel  enforcement  of  ordinances,  804. 

to  compel  fixing  of  official  salaries,  516. 

to  compel  grant  of  franchise,  1770,  p3431n. 

to  compel  granting  of  license,  1005,  2564,  804. 

to  compel  granting  of  permit,  1770,  2564. 

to  compel  issuance  of  bonds,  2347. 

to  compel  issuance  or  payment  of  warrants,  2261,  2555-2557. 

to  compel  levy  of  taxes,  2376. 

to  compel  mayor  to  convene  the  corporation,  588. 

to  compel  officers  to  abate  nuisance  in  street,  1380. 

to  compel  one  to  accept  office  and  execute  duties  thereto  pertfl 

to  compel  passage  of  ordinance  detaching  territory,  p685n. 

to  compel  payment  of  claims,  2554. 

of  Judgments,  2565. 
to  compel  payment  of  public  improvement  bonds,  2269. 
to  compel  performance  of  duty  imposed  by  ordinance,  1083. 
to  compel  restoration  of  highway,  804. 
to  compel  reinstatement  to  office  or  place,  520. 
to  compel  reinstatement  of  teacher,  2443. 
to  compel  removal  of  track  from  street,  p3769n. 
to  compel  return  of  deposit  with  bid,  p2678n. 
to  compel  sale  of  street  franchise,  1763,  p3439n. 
to  compel  signing  order  of  appropriation,  692. 
to  compel  signing  of  bill  by  presiding  officer,  587. 
to  compel  street  Improvements,  1836,  2563. 
to  compel  new  special  assessment,  p4528n. 
to  compel  tax  levy,  2174.  2558. 
to  compel  revocation  of  illegal  permit,  804. 
to  compel  construction  of  street,  804. 
to  compel  opening  of  street,  804. 
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to  compel  pKTment  of  debts,  35E4,  BEST. 

to  compel  lerj  of  BaaeBsment,  SB69. 

to  compel  calling  of  election,  2E60,  S70.  . 

to  compel  otber  acta  relating  to  electlona,  t561. 

to  compel  mlacellaneouB  acta,  S6E6. 

to  obtain  Inspection  of  manictpal  recorda,  6S0. 

to  obtain  saluy,  635,  pll64n. 

to  prevent  reduction  of  salary,  pllStn. 

to  question  validity  of  ordinance,  799,  SOL 

to  review  decision  of  pension  board,  pl098n. 

to  review  proceedings  in  removal  of  offlcera  and  employeea,  672. 

to  satisfy  judgment,  2500. 

to  test  validity  of  ordinances  appropriating  money,  8M. 

to  compel  observance  of  law  In  selecting  Judges  and  clerka  of  eleetim, 

804. 
to  try  tlUe  to  office  or  place  by,  672,  469,  682.  6S1,  2661. 
as  to  exercise  of  power  of  appointment  to  ottae,  488. 
control  of  acts  of  civil  service  commission  by,  606. 

by  municipality  to  enforce  performance  of  dnty  by  public  serrice  com- 
panies, 176  G. 
by  patron  to  compel  fumlshlng  of  supply  or  seiTlce,  1778. 
will  not  lie  tn  case  of  dissolution  of  municipal  corporation  without  sat^- 

Btltutlon.  317. 
procedure,  2 G 67-3 57 3. 

application  for,  2567. 

parties,  SG68, 

alternative  writ,  sufflciency,  8B69. 

to  whom  writ  directed,  2G70. 

return,  2571. 

subsequent  pleadlnga,  2572. 

peremptory  writ,  2573. 
MANDATORY  POWERS— 

distlngulsbed  from  discretionary  powers,  S80,  381,  ppS36-S39n,  and  see 
"Disc  ret)  on." 
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MARITIME  TORTS— 

United  States  courts  have  exclusive  jurisdiction  ot  793. 

ifARKETS— 

establishment  and  regulation  of,  965,  966,  1816. 

discontinuance  of,  p2132n. 

acquiring  site  for,  p2132n. 

as  nuisance,  p2133n. 

sale  or  lease  of  stalls,  p2137n. 

forbidding  private  markets,  966. 

power  to  purchase  market  grounds,  1105. 

power  to  hire  building  for,  p2457n. 

buildings,  power  of  towns  to  erect,  389. 

employing  architect,  to  build,  365. 

legislative  interference  with,  174. 

power  to  condemn  for,  1484. 

diversion  of  land  dedicated  for,  1606. 

in  streets,  1359. 

as  nuisance,  p2954,  5449n. 

as  special  injury,  p2949n. 
power  to  license,  989. 

amount  of  license  fee,  p2230n. 

occupiers  of  stands,  licenses,  1028. 
exposure  for  sale  of  unsound  meats  or  victuals  forbidden,  pl594n. 

prohibiting  cries  in,  pl594n. 
selling  products  from  wagons  standing  on  street,  817. 
special  assessments  to  Improve  property  used  for,  2041. 
loss  of  title  to  by  adverse  possession,  p2548n. 
municipal  liability  for  torts,  2676. 
unsafe  sidewalks  adjoining,  liability,  p5622n. 

MARKET  VALUE— 
what  is,  p3157n. 

MARRIED  WOMEN  (see  also  "Community  Property")— 
power  to  dedicate,  1551,  p3200n. 
liability  for  violation  of  ordinance,  p2396n. 
right  of  husband  to  sign  petition  for,  p3999n. 
ground  for  shutting  oft  gas  supply,  1690. 
as  necessary  defendant  in  action  to  collect  special  assessments,  2147. 

MARSHAL^  see  "City  Marshal." 

MARSHES— 

as  nuisance,  power  to  abate,  pl928n. 

MASTER  AND  SERVANT  (see  also  "Employees  and  Employments;"  "Safe 
Place  to  Work;"  "Safe  Appliances;"  "Fellow  Servants;"  "Assump- 
tion of  Risk;"  "Officers")— 

when  relation  exists  between  municipality  and  officer  or  employee,  2653- 
2664. 

right  of  employees  to  sue  municipality  for  iort,  2620,  2756. 

liability  of  master  for  act  of  servant  violating  ordinance,  1076. 

duty  of  municipality  to  warn  servants,  p5499n. 

liability  of  municipality  to  servants  of  contractor,  1937,  pp5487,  5492n. 

failure  of  contractor  to  pay  "prevailing  rate  of  wages,"  1949. 

duty  to  employ  competent  coservants,  2665. 

liability  of  board  of  education  for  negligence  of  its  servants,  2434. 

liability  of  servant  for  violating  ordinance,  p2396n. 

notice  of  accident,  necessary  for  municipal  servant  to  give,  2714. 

MASTER  BUILDER— 
license,  1028.  p2282n. 
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MATBRTATA— 

for  Street  improvemait,  dlacretloB  u  to,  USS. 
selection  br  prop^ty  owners,  1839. 

tor  public  Improvement,  spedflcKtlon  of,  1S74. 

rlgbts  of  abntters,  see  "Abutting  Ownors." 
MATBRIAUfBN — 

Ibtbilltr  of  municipality  to,  1S37. 

bond  to  secure,  1&60. 
MAXIMS— 

communis  error  tacit  Jus,  370. 

de  minimis  lex  non  curat,  S38B. 

delegatus  non  potest  delegare,  ISS,  387. 

ejusdem  senerls,  Sll,  p792n. 

expreselo  unlus  excluelo  alterlus,  pp79l,  lH7n. 

none  but  the  king  alone  can  create  or  make  a  corporatlOD.  SL 

onl;  the  king  can  Incorporate,  51,  plOSn. 

private  person  cannot  directly  or  Indirectly  usurp  the  toBcUons  of  gorent- 
ment,  168. 

qui  clto  dat  tIs  dat,  7E6. 

qui  serluB  solvit,  minus  solvit,  756. 

saluB  popull  supreme  est  lex,  382,  991,  pISSSn. 

sic  utere  tuo  ut  allenum  non  laedaa,  891.  pl£88n. 

sovereignty  when  traced  to  Its  source  must  be  found  in  the  man,  SL 
MAY— 

how  word  oonstmed,  270,  S81,  815. 1289.  pp6U,  837.  2813,  89M.  3>E9,  SUTo. 
MAYOR— 

In  England,  5S,  60,  p34,  9T0n. 

In  Prance,  77,  78. 

In  Germany,  73-75. 

In  Belgium,  79. 

In  Des  Moines,  341. 

In  Greater  New  York,  339. 

In  St.  Louis,  327-332,  335. 

desire  to  Increase  powers  of,  93,  327,  335. 

concentration  of  appointive  power  In,  98,  p230n. 
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MAYOR — Continued. 

right  to  remove  school  commissionerB,  2439. 

giving  casting  vote,  690. 

to  confirm  his  own  appointees,  691. 

jurisdiction  to  try  violations  of  ordinances,  pp2290-2298n,  2296,   2297, 

2800n. 
lease  to  municipality,  p2717n. 
mandamus  against,  2660. 
necessity  for  approval  of  tax  levy  by,  2404. 
notice  to  of  defect  In  street,  2810. 
presentation  of  claims  to,  p6129n. 
presumption  as  to  signature  to  ordinance,  619. 
service  of  summons  on,  2496. 
signature  of  coupons,  p4808n. 
signature  of  contract  In  his  name  only,  p4112n. 
signature  to  Improvement  ordinances,  1882. 
signing  and  approval  of  ordinances  by,  691. 

by  one  acting  as  mayor,  691. 

method  of,  691. 

presumption  as  to,  pl601n. 

within  what  time,  691. 
when  to  approve  ordinances,  633. 
when  to  approve  resolution,  633. 

when  mayor  may  cast  deciding  vote  In  elections  by  council,  698. 
Particular  Powers, 
power  to  appoint  officers  and  employees,  467,  464,  686. 

power  to  appoint  police,  2419. 
power  to  call  election,  2196. 
power  to  call  special  meeting  of  council,  601. 
power  to  compromise  claims,  p6160n. 

power  to  employ  attorney  for  municipal  corporations,  602,  pl090n. 
power  to  execute  note,  p4680n. 
power  to  grant  street  franchise,  p3442n. 
power  to  Issue  bonds,  2277. 
power  to  levy  taxes,  2376. 
power  to  make  contracts,  1177. 

for  public  Improvement,  1904. 
power  to  question  validity  of  ordinance,  800. 
power  to  remove  officers,  666. 
power  to  remit  fines,  1090. 
power  to  revoke  licenses,  1008. 
power  to  sell  bonds,  p4869n. 
power  to  waive  notice  of  accident,  2716. 
power  with  respect  to  public  Improvements,  p3907n. 
power  to  suspend  policemen,  p6068n. 

MBAT  (see  also  "Markets;"  "Inspection'*)— 
market  regulations  as  to  sale  of,  966,  966. 
power  to  Impose  license  fee  for  selling,  989. 
dealers  In,  licenses,  p2194n. 
butcher  license,  1028. 
meat  shop  license,  1028. 

license  for  selling,  varying  according  to  part  of  city,  lOOL 
license  for  selling,  exempting  farmers,  p2223n. 
license  tax  on  sale  of  as  double,  1003. 
amount  of  license  tax  to  sell,  pp2229,  2280n. 

MECHANICAL  TRADES— 
licenses,  1028. 

MECHANICS'  UENS— 

against  property  of  municipality,  1161,  and  see  "Public  Improvements/' 


Munioifaij  Cobpobahonb. 


<Re(<>r«ncea  are  to  aectlonB,  except  u  otherwlie  Indicated.     ToL  1.  ||  l-4Ii 

Vol.  ],   11  411-SgS:  Vol.  S,   II  8SS-1110:  VoL  4,  II  14Sl-t«l«;  ToL  t. 

II  1017-2603;  Vol.  6.  li   ZS04-Eg6fi.) 

HEiDICINGS  (see  also  "PhyalcJani")— 

forbidding  adulteration  of,  S99. 
MBSTINQS  (see  also  "Council;"  "Quorum") — 
chapter  on,  67S-61G,  toI.  2. 
of  InhaUtantB  In  New  Bn^and  towns,  671,  674. 
of  municipal  corporation,  required,  674. 
eztatence  of  governing  body  1>  aa  entity  or  board,  674. 
formal  action  at,  G74. 
kinds  of  corporate,  676. 
notice  of,  676. 

regular  or  stated  meeting  of  municipal  corporation,  676. 
special  or  called  meeting  of  municipal  corporation,  676. 
adjourned  meeting  of  municipal  corporation,  67G. 
place  of  meeting,  674. 
time  of  meeting,  674. 

when  council  may  prescribe  time  of,  674. 
Toluntary  meeting,  674,  pl870n. 
presumption  as  to  ralldlty  oC  pl270n. 
corporate  meetings  at  common  law,  676. 

corporate  and  select  assembly,  676. 
of  New  England  towns,  677. 
notice  or  warning,  677. 

auIBcIency  of,  678. 

apeclficatlons  of,  679,  680. 
special,  calling  of,  notice,  601,  ppl320-132an. 
special,  proof  of  notice  of,  plS62n. 
adjournment.  In  cbm  of  dual  branch.  601. 
adjournment,  place  of  meeting,  60S. 

notice  of  adjournment  by  members,  60S. 
penalty  for  non-attendance,  pl3Z5n. 
business  that  may  be  transacted  at  odjouimed  meetings,  603. 


In  municipal  corporation,  wbot  la,  p2SSn. 
MEMORIAL  ARCH— 

power  to  expend  money  for,  2167. 
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METERS— Continued. 

requiring  part  of  consumers  to  install  meters,  pl606n. 
rent  for,  1729. 
payment  of  cost  of,  1730. 
designated  kind  of,  636. 
power  to  charge  meter  rates,  1727. 
meter  rates  as  discrimination,  p3591n. 

MIDWIFERY— 

regulations  respecting  practice  of,  899. 

MILITIA— 

power  of  town  to  give  additional  wages  to,  389. 

MILK— 

selling  impure  as  both  state  and  municipal  offense,  887. 
fixing  standard  of  purity  and  providing  for  test,  746. 
inspection  and  adulteration,  899,  969,  pp2396,  1862n. 

seizure  of,  for  purpose  of  inspection,  744. 

adulterated,  when  may  be  destroyed,  pl890n. 
license  to  sell,  1028,  989. 
license  tax  on  animals,  uniformity,  p2224n. 
revoking  license  to  sell,  p2243n. 

MILLINERS— 

taxing  merchant  as,  1003,  p2234n. 

MILL  RACE— 

in  street  as  nuisance,  pl994n. 

MINES  AND  MINERALS  (see  also  "Coal")— 
title  to  under  street,  1281,  p2828n. 
lease  of,  under  street,  1313. 
reservation  of  in  dedicating,  1645. 
mining  railroad  in  street,  1363,  p2925. 
municipal  aid  to,  2170. 

power  to  issue  bonds  to  aid  mining,  2280. 
property  as  exempt  from  taxation,  2399. 

MINIMUM  WAGE— 

validity  of  law  providing  for,  981. 
provision  for  in  requests  for  bids,  1201. 

MINISTERIAL  ACTS— 

nature  of,  explained,  387. 

may  be  delegated,  387. 

Judicial  inquiry  into,  705. 

distinguished  from  legislative,  704,  pl631n. 

performed  by  council  or  governing  legislative  body,  678. 

ordinance  for  construction  of  sewer,  review  by  certiorari,  808. 
MINISTERIAL  DUTIES— 

municipal  liability  for  torts  connected  with,  2628,  and  see  "Officers;" 
"Torts." 

MINORITY,  see  "Majority;"  "Elections." 

MINORS,  see  "Children;"  "Infants." 

MINUTES,  see  "Council;"  "Meetings;"  "Records." 

MISCONDUCT  (see  also  "Nogllgonco")- 

criminal  liability  for  willful  and  malicious  official,  660. 
in  office,  as  ground  of  removal,  566,  pl222n. 

MISDEMEANOR  (see  ^so  "Crimes")- 
what  is,  1065. 
right  to  jury  trial.  1066. 
arrest  without  warrant,  see  "Arrest." 
public  nuisance  as,  900. 
6  McQ.— 61  .  . 


MiUTAJUU  (BM  uso  "praua;"  "Mon«y  C«unu;"  "Equity"]— 

ofllclal  llabUltT  for,  G36. 

JadlcUl  relief  In  case  of,  37>. 

■•  CTOund  for  tettins  aalde  contract,  1S46, 

atfectlng  lIsbUltT  of  succetsfnl  bidder.  US6. 

dedication  u,  p3241n. 

tmzlng  proper^  omitted  by,  2396. 

In  names  In  caption  of  complaint,  I49S. 

In  name  of  owner,  In  special  aasesament  record,  p4482n. 

PByment  br,  as  dlBcbarglng  lien,  2109. 
MISUSER  (see  also  "Dedication;"  "Eminent  Domain") — 

of  corporate  property,  taxpayer's  suits,  2600. 
HOBS— 

legislature  may  compel  mnnlclpalltles  to  pay  tor  dunai 
236,  2SG0. 

municipal  liability  for  Injuries  from,  26Eft,  2SE1,  MIL 
UODIPICATION  (see  also  "Amendment")— 

of  municipal  contracts,  1272. 

of  public  Improvement  contracts,  1931. 

of  bids  lor  contract,  1223. 

of  street  francblsea,  1651, 
HONBT  (see  also  "Gold;"  "Legal  Tender;"  "Pa)rment") — 

power  of  munlclp&llty  to  Issue  bills  as,  2162. 

warrant  as,  p4763n. 

as  taxable,  p499Gn. 
UONET    COUNTS    (see    also    "Implied    Contracu;"    ••Aasun 

In  actions  against  munldnialltleB,  24SS. 

recovery  of  Involuntary  payments,  2507. 

recovery  bark  of  taxes  paid,  2406. 

recovery  back  of  money  paid  tor  bonds,  2S49. 

recovery  back  of  license  fees,  1009. 

to  prevent  cutting  oil  supply,  recovery  back,  177S. 

Illegal  payments  on  Invalid  contracts,  recovery,  127S. 

recovery  back  of  money  paid  by  mnnlclpallty,  2176,  p4115n. 

taxpayer's  suits  to  recover  money  paid,  2582. 

action  for  money  had  and  received  agiUnst  public  officer,  p 

recovery  for,  where  note  invalid,  2161. 

duty  to  repay  money  as  debt,  2222. 
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MONOPOLIES--Continued. 

eKclusive  right  to  remore  dead  animals,  garbage,  etc.,  914. 
ezdusivo  right  to  maintain  slaughter  houses,  pl946n. 
necessity  for  competitire  bids  in  case  of,  1189, 1197, 1198. 

MONTTMENTS— 

right  to  erect  in  street,  1315. 
erection  in  parks,  1166. 
power  to  leyy  taxes  for,  p4969n. 
reference  to  in  plat,  dedication,  p3199n. 

MORAL  CLAIMS— 
power  to  pay,  2168. 

MORALS,  see  "Police  Power." 

MORTAR  BOXES— 

in  street,  injury  from,  2781. 

city  as  liable  where  horse  frightened  by,  2783. 

MORTGAGB— 

of  corporate  property  in  England,  69. 
power  to  mortgage  municipal  property,  1144. 
power  of  city  to  purchase  mortgaged  luid,  1106. 
as  debt  beyond  debt  limit,  2223. 
power  of  mortgagor  to  dedicate,  1664. 
priority  oyer  tax  lien,  2403. 

right  of  mortgagee  to  contest  special  assessment.  2118. 
mortgagee  as  necessary  party  in  action  to  collect  special  assessments, 
2148. 

MOTION  (see  also  "Ordinances")— 

of  council,  sufficient  to  authorize  deed,  1147. 

as  sufficient  to  make  contract,  1179. 

relating  to  pleadings,  in  proceedings  to  enforce  ordinances,  1068. 

MOTIVE  (see  also  "Malice")— 

distinguished  from  intent,  p3239n. 

inquiry  as  to,  in  exercise  of  discretionary  power,  378. 

legislative.  Judicial  inquiry  into,  703-704. 

in  remoTing  officers.  Judicial  review,  669. 

in  extending  corporate  limits  cannot  be  questioned,  p617n. 

in  granting  franchise,  inquiring  into,  p6319n. 

in  violating  ordinance,  p2416n. 

for  vacation  of  street,  1403. 

of  plaintiff  in  taxpayer's  suit,  2684. 

MOTORCnrCLE  (see  also  "Bicycles")— 
defined,  p2037n. 

MOVING  BXnLDINGS— 
in  streets,  1360. 
power  of  city  to  contract  as  to,  1168. 

MOVING  OBJECTS— 

as  making  city  liable  for  unsafe  street,  2771. 

MOVING  PICTURE  SHOWS— 
regulation  of,  958. 
license  fees,  p2270n. 
revoking  license  of,  p2243n. 
requiring  women  to  remove  hats,  976. 

MUD— 

on  crosswalks,  city  as  liable  for  injury  from,  2791. 

MULE— 

prisoner  kicked  by,  p5455n. 


UDNICIPAL  AOBNTS,  aee  "Offlurt." 
MUNICIPAL  ASSBUBLT— 

aader  St  Loula  cbarter,  3!B,  S33,  834,  and  aee  "Ceunell.** 
MUNICIPAL  BOARDS,  see  "Boards." 

MUNICIPAL   BONDS    (Bee   also   "RmIUIs   In    Municipal    Boi 
LImItt")— 
kinds  of,  2264. 

registered  bonds,  2286. 

coupon  bonds,  2266. 
"convertible  coupon  bonds"  and  "registered  conpon  bonds," 

railroad  aid  bonds,  2268. 

Improvement  bonds,  2S89. 

funding  and  refunding  bonds,  2270. 
suggestions  to  investigators,  28ST. 
elections  to  authorise  issuance,  see  "Elections."  utd  c  40, 

construction  of  vote  of  people  as  to  power  to  Issne,  820S. 
warrants  as  merged  In,  22G7. 
validity  snsUlned  If  possible,  2271. 
Interest,  2272. 

coupcna,  227  3. 
who  may  attack,  2274. 
registration  or  certiflcaUon  o^  2275. 
decisions  binding  on  federal  courts,  2276. 
time  for  Issuance  and  wben  deemed  "Issned,"  2297. 
delivery,  229S. 
proceedings  before  Issuance  of,  2290. 

petition  or  consents.  2300. 

election  as  condition  precedent,  2301,  and  Be«  "Eleetlons." 
proceeding  to  determine  validity  before  sals,  2802. 
provision  for,  to  be  by  ordinance,  when,  684. 
effect  of  failure  to  record  ordinance  providing  (or,  617. 
disposition  of,  2303. 
sale  at  less  than  par,  2304. 
negoUablUty  of,  230G. 
what  law  governs,  2306. 
mode  of  transfer,  2307. 
stolen  or  lost  bonds,  2308. 
employing  broker  to  sell,  p2G78n. 
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MUNICIPAL  BONDS— Continued. 

holders  of  as  necessary  parties  to  taxpayer's  suits,  p5370n. 
holders  of  as  necessary  parties  to  actions,  2494. 
Power  to  issue, 
in  general,  2277. 
implied  power  to  issue,  2278. 
express  power  to  issue,  2279. 
whether  issued  for  public  purpose,  2280. 
power  to  issue  "negotiable"  bonds, '2281. 
funding  and  refunding  bonds,  2282. 
railroad  aid  bonds,  2283. 
Debt  Limits, 
special,  relating  to  bonds,  2284. 
general  rules  as  to,  see  "Debt  Limits." 
bonds  as  debts,  p4699n. 

funding  or  refunding  bonds  as  creating  debts,  2226. 
revenue  bonds  in  anticipation  of  taxes,  not  within  debt  limits,  p4714n. 
to  pay  for  street  improvements,  as  within  debt  limit,  p4724n. 
not  debt  where  payable  out  of  income,  2230. 
effect  where  partly  in  excess  of  debt  limit,  p4748ii. 
where  invalid,  not  a  debt,  2237. 
Form  and  Contents, 
general  rules,  2285. 
to  whom  made  payable,  2286. 
signature,  2287. 

necessity  for  purchasers  to  investigate,  2288. 
provisions  as  to  maturity  of,  2289. 
seal,  2290. 

provisions  for  payment  before  issuance,  2291. 
necessity  for  provisions  for  payment  of,  2173,  2174. 
place  of  payment,  2292. 
date,  2293. 

medium  of  payment,  2294. 
denomination,  2295. 

recitals,  2296,  2326-2343,  and  see  "Recitals  in  Municipal  Bonds." 
Estoppel  and  Ratification, 
when  municipality  bound  by,  2309. 
curative  statutes,  2310. 
estoppel  by  mere  issuance  of  bonds,  2311. 
estoppel  by  record,  2312. 

estoppel  by  recitals  in  bonds,  see  "Recitals  In  Municipal  Bonds." 
Bona  Fide  Purchasers, 
definition  and  effect  of  situs,  2313. 
purchaser  from  a  bona  fide  purchaser,  2314. 
gross  negligence,  effect  of,  2315. 
actual  notice,  2316. 
constructive  notice,  2317. 

existence  and  contents  of  enabling  statute,  2318. 

debt  limit  provisions,  2319. 

matters  of  record,  2320. 

matters  appearing  upon  face  of,  2321. 

decisions  of  supreme  court,  2322. 

perfbrmance  of  conditions  precedent,  2323. 

matured  coupons  as  notice,  2324. 

lU  pendens  as  notice,  2325. 
Defenses  to  Actions  on. 
want  of  power  to  issue,  2351. 
debt  limit  exceeded,  2352. 
irregularities  and  conditions  precedent,  2853. 


UDNICIPAL  BOUNDARIES,  bm  "Boundarlo*." 
MUNICIPAL  CHARTERS,  Be«  "Chartars." 
MUNICIPAL  CONTRACTS,  see  "ContracU." 
MUNICIPAL  CORPORATIONS— 

historical.  10-100. 

benefit  of,  to  clvlllatlon,  pp6,  T,  Sn. 

rapreaslODB  as  to  origin  of,  pi)21,  22n. 

In  ancient  Rome.  28.  SI,  119,  p296n. 

In  Bngland.  44,  51,  B3,  54,  104,  120,  ppl29,  2«4-S9fin. 

In  Oermany,  73. 

ezlatence  of,  In  United  States.  67. 

deflnltlon  of,  102,  107,  p254n  el  leQ. 

as  branch  of  state  government.  p2G7n. 

are  state  and  local  aseDcles,  IGS. 

In  theory,  powers  of,  are  derived  from  state,  SU. 

Inhabitants  and  terrltoir  constllute,  S78. 

lohabltantfl  distinct  from,  103,  pZSTn. 

officers  are  not,  E73,  p287n. 

what  constitutes  membership  of,  p289n. 

when  the;  eitlst  de  facto,  IGl,  p348n. 

public  and  private  functions  of,  87.  pp206,  207,  SOSn. 

character letlc  features  of,  107. 

what  term  Includea.  108. 

the  state  as.  109. 

corporation  for  municipal  purposes,  110. 

distinguished  from  quait  corporations.  111. 

dlstlftgulshed  from  county,  112. 

dletlnsutshed  from  school  district,  113. 

contrasted  with  New  England  town,  US. 

people  and  places  necessary  to  constitute,  116. 

membership  In,  117. 

elements  of,  enumerated,  113, 

orl^n  of  private  municipal  capacity.  119. 

creation  of,  120-163, 

compulsory  Incorporation  of,  163,  p864n. 

may  be  created  without  special  form  of  worda,  104,  160,  S3: 

acceptance  of  municipal  charters  not  required,  32 L 

power  to  create  vested  In  state,  121,  pp296,  296n. 
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MUNICIPAL  CORPORATIONS--ConUnued. 

special  diarter  municipalities  may  Incorporate  under  general  laws,  129. 
effect  of  surrender  of  special  charter  and  organizing  under  general  laws, 

130. 
classification  of,  131,  673. 

adrancement  and  reduction  in  class  or  grade,  132. 
method  of  organizing  under  general  laws  and  illustrations,  183-185. 
incorporation  of,  by  court,  136,  137. 

separate  bodies  possess  concurrent  Jurisdiction  to  incorporate,  138. 
necessary  steps  to  incorporate,  139. 
statutory  provisions  relating  to  incorporation  ot  130. 
the  petition  for  incorporation,  sufficiency,  14L 

qualification  of  signers,  142. 

right  to  withdraw  signatures,  143. 

notice  of  proceedings  to  incorporate,  144. 

hearing  of  application  to  incorporate,  146. 

court  order  of  incorporation,  146. 

election  on  creation  and  change  of  boundaries,  147. 

offlciid  action  thereon,  148. 
effect  of  void  incorporation,  149. 
doctrine  of  implication,  150. 
de  facto,  151. 
state  recognition  of,  152. 
acceptance  of  charter  by,  153. 

proof  of  corporate  existence,  Judicial  notice,  pleading,  164-157. 
questioning  creation  by  quo  toarranto  or  certiorari,  168. 
certain  constitutional   provisions,   160. 

titie  to  act  and  illustrations,  161-163. 
right  to  question  existence  of,  in  action  to  enforce  ordinance,  1080. 
de  facto  municipalities,  151,  p348n. 
power  to  enact  ordinances,  670,  and  see  "Ordinances." 
right  to  sue  ex  delicto,  2614. 

right  to  appeal,  action  for  violation  of  ordinance,  1092. 
cannot  subscribe  to  capital  stock  of  corporations,  186. 
as  proper  defendant  in  action  to  collect  special  taxes,  2150. 
District  of  (Columbia  has  been  created  as,  128. 
actions  by  or  against,  see  "Actions." 
boundaries  of,  see  "Boundaries." 
charter  of,  see  "Cliartcr." 
contracts  of,  see  "Contracts." 

delegation  of  powers  conferred  on  it,  see  "Delegation  of  Powers.** 
dissolution  of,  see  "Dissolution  of  Municipal  Corporations." 
elections  of,  see  "Elections." 

ofllcers  of,  see  "Officers;"  "Mayor;"  "Council,"  etc. 
evidences  of  indebtedness  of,  see  "Promissory    Notes;"    "Warrants;" 

"Municipal   Bonds." 
going  into  business,  see  "Municipal  Trading." 

how  titie  acquired  by,  see  "Dedication;"  "Eminent  Domain;"  "Cor- 
porate Property." 
indebtedness  of.  see  "indebtedness;"  "Debt  Limits." 
legislative  control  of,  164-247,  and  see  "Legislature." 
liability  of  for  torts,  see  "Torts;"  "Negligence;"  "Unsafe  Streets;" 

"Sewers;"  "Trespass;"  "Conversion." 
name  of,  248-254,  and  see  "Corporate  Name." 
ordinances  of,  see  "Ordinances." 

ownership  of  public  utilities,  see  "Municipal  Ownership." 
powers  of,  in  general,  see  "Powers  of  Municipal  Corporations." 
property  of,  see  "Corporate  Property." 
records  ot,  see  "Records." 


territorial  UmlU  of,  1031. 

who  mar  act  as  judges,  Jurors,  etc.,  1082. 

municipal  cbartera  may  proTlde  for,  324. 
St  LoulB  charter,  325. 
Greater  New  York,  33S. 

legislature   mar   abollBli.   183. 

will  take  Judicial  notice  of  ordinance,  849. 

appeals  from,  1092-1094. 
UUNICIPAL  DEBTS,  see  "IndebtadneM;"  "Debt  UmlU;"  "I 
MUNICIPAL  DEPARTMENTS— 

authorised  to  create  and  abolish,  432. 

the  mayor,  bla  term,  fimctlona  and  powers,  4SS. 

public  works  or  public  Improrements,  434. 

water  department,  43G. 

police  department,  136. 

city  marshal,  437. 

Are  departments,  438. 

health  department,  489. 

law  department,  440. 

department  of  education,  441. 

libraries,  441. 

mlacellaneouB  departments,  442. 
MUNiaPAL  DISCRETION,  see  "Discretion." 
MUNICIPAL.  DOCUMENTS,  see  "Documents;"  "Records.** 
HDNICIPAI.  EL,ECTIONS,  see  "Elections." 
MUNICIPAL  GOVERNMENT— 

In  England,  43-61. 

outline  ol  general  progress  In,  72,  plSOn. 

true  conception  of,  94. 

Importance  of,  84,  pl90ii. 

dual  character  of,  87,  pp204,  206,  S07n. 

system  of  copied  from  England,  p8Gn. 

attempts  to  Improve  municipal  organliatlon,  91. 
commission  plan,  9S,  340,  341. 
autocratic  mayor,  93,  338. 

Importance  of  form  of  mimlclpal  organization,  94. 

difficulties  of  material  Improvement,  96. 

difficulties  In  science  ot.  96. 
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MUNICIPAL  LIABILITY— 

on  contracts,  see  "Contracts;"  "Public  Improvements;"  "Franchises." 
for  tort,  see  "Torts;"  "Unsafe  Streets;"  "Sewers;"  "Damages." 

MUNICIPAL  LIMITS,  see  "Boundaries/' 

MUNICIPAL  MEETINGS,  see  ''Meetings;"  "Council;"  ''Ordinances." 

MUNICIPAL  OFFENSES— 

distinguished  from  state,  876. 

MUNICIPAL  OFFICERS,  see  "Officers." 

MUNICIPAL  OWNERSHIP  OF  PUBUC  UTILITIES— 
chapter  on,  1778-1806,  vol.  4. 
economic  side,  1778. 
power  of  legislature  to  authorize,  1779. 
freeholder's  charter  as  authority,  1780. 
power  to  own  not  inherent,  1781. 
statutes  authorizing,  1781. 

waterworks,  1782. 

light  plants,  1783. 

street  railways,  1784. 
power  to  furnish  water  and  light  to  indiyiduals,  1786. 
power  to  operate  competing  plant,  1786. 

power  to  make  contract  not  to  compete,  1787. 
power  to  acquire  property,  outside  territorial  limits,  1788. 
power  to  acquire  plant  of  existing  company,  1789. 

power  to  condemn  private  water  plant  for,  1498. 

option  to  purchase  existing  plant,  1790. 
"duty"  to  purchase  existing  plant,  1791. 

yalue  of  plant  bought  by  municipality  and  price  to  be  paid,  1792. 
municipal  ownership  as  question  for  municipality,  1793. 
elections  as  to,  see  "Elections." 

election  submitting  two  questions  together,  2198. 
enjoining  purchase  of  waterworks,  p6359n. 
light  and  water  as  public  improvement,  1816. 
municipal  ownership  or  mode  of  operation  as  discretionary,  1794. 
procedure  to  determine  whether  municipality  shall  own  plant,  1796. 
power  to  levy  tax  to  pay  for,  p4954n. 

taxes  for  as  for  public  purpose,  2372. 
power  to  issue  bonds  for  waterworks,  2279,  2280. 

water  or  light  bonds  payable  from  income  not  debts,  2230. 
future  benefits  from,  as  ground  for  special  assessment  for,  p4386n. 
special  assessments  to  pay  for  waterworks,  1796. 

assessments  to  pay  for  electric  light  system,  1797. 
contracts  in  connection  with,  1798. 
power  to  sell  supply  for  private  purposes,  1799. 
power  to  furnish  supply  outside,  1800,  1824. 
duties  of  as  owner,  1801. 

duty  to  furnish  supply,  p3674n. 

discriminations  forbidden,  1697,  p3591. 
power  of  municipality  to  establish  rules,  1711. 
reasonableness  of  rules.  1712-1716. 
rates  >f  as  reasonable,  1803,  1725-1762,  and  see  "Rates  of  Public  Service 

Companies." 
sale  of  railway  as  loan  of  credit,  p4610n. 
power  to  sell  or  lease  municipal  plant,  1802,  1141. 
power  to  mortgage  waterworks,  1144. 
water  rates  as  liens,  1804. 
taxes  and  executions,  1805. 

water  or  light  plant  as  taxable,  1162. 
exempting  inventory  from  payment  of  water  rates,  p2626n. 


HDNlClFALi  RKUUKOa.  See  "Rocorda." 
MUNICIPAL  REVENUE,  Bee  "Revenue;"  "Funde." 
MUNICIPAL  SUBDIVISIONS— 

wards,  precincts,  dlatrlcts.  etc.,  296,  297. 
MUNICIPAL  TAXES  (see  also  "Lleenee  Tax")— 
general  taiea,  see  "Taxes." 
chapter  on,  2369  et  aeq.,  toI.  6. 
nature  of,  23E9. 

special  BsscBBmentB  dlatlngulBbed,  S017. 

rates  of  public  utility  not,  IS03. 
contract  to  pay  taxes,  for  wat^r  or  gas  snpplr,  1719. 
power  of  legislature  to  delegate  antboritr  to  lerr.  2SS0. 
conditions,  precedent  to  Iott,  2361. 

election,  2362. 
dnty  to  IcTT,  2376. 

enforcemeut  of  duty  by  lefrislature,  2377. 

leglelBttTe  power  to  compel  levy  of  by  municipalities,  136. 
proTislon  for  before  Incurring  debt,  2173.  2174. 
ISBufflclency  of  ss  affecting  bond  Issue,  2271. 
on  cbange  of  corporate  limits,  295. 
discretion  In  eierclslng  powers  of.  379. 
powers  of  New  England  towns  as  to,  389. 
Imposing,  Bfl  negativing  acceptance  ol  dedication,  1S8B. 
anticipating  before  collection,  effect  on  debt  limit,  2220. 
unpaid,  not  assets  of  municipality,  2237. 
amount,  limitations  on.  23S4-23S6. 

effect  of  levy  above  limit,  2387. 
property  taxable,  2338-2398. 

property  not  receiving  benefits,  2389. 

dependent  on  place  where  located,  2890. 

Tcssels,  2391. 

property  annexed,  2392. 

of  operations  or  objects  of  commerce.  780,  784. 
property  In  transit.  787. 

property  of  grantees  of  francblses,  2393. 

municipal  bonds.  2394.  TBS. 

property  omitted  in  prior  years.  2396. 

federal  agencies.  2396. 

municipal  property.  2397,  11G2. 


Index.  6315 


(References  are  to  sections,  except  as  otherwise  indicated.     Vol.  1,   H  1-410; 
Vol.  2,  II  411-888;  Vol.  3.   ff  889-1420;  Vol.  4,  If  1421-2016;  Vol.  6, 

II  2017-2603;  Vol.  6.  ||  2604-2866.) 

MUNICIPAL  TAXES— ConUnued. 

power  to  issue  bonds  exempt  from,  p4817n. 
lien  of,  2403. 

lien  for  as  superior  to  special  assessment  lien,  2210. 
levy  of,  2404. 

ordinance  containing  several  items  may  be  vetoed  in  part,  692. 

tax  levy  ordinance  as  appropriation,  p4638n. 

when  tax  is  levied,  2220. 

as  estopping  municipality  to  claim  title,  1169. 

levy  of  to  pay  bonds  as  ratification,  2309. 

mandamus  to  compel,  to  pay  bonds,  2658. 

mandamus  to  compel  to  pay  Judgments,  2666. 
assessment  of,  2405. 

assessed  value  as  basis  of  figuring  debt  limits,  2210,  2286. 

assessed  value  of  franchises  as  test  of  value,  1766. 
payment  and  collection,  2406. 

collection  as  governmental  function,  2644. 

warrants  as  receivable  in  payment  of,  2256. 

payment  of  as  affecting  dedication,  1667. 

remedies  for  collection,  2407. 

sale  for  unpaid  taxes,  2408. 

taxpayer's  suits  to  enjoin,  2597. 

writ  of  prohibition  to  prevent  levy  and  collection  of,  2616. 

legislature  may  validate  void  municipal  acts  to  collect  taxes,  709. 
forfeiture  and   penalties   for   non-payment,   2409. 
remedies  against  municipality  where  tax  wrongful,  2400. 

action  for  damages,  2410. 
disposition  of  taxes  after  collection,  2412. 
Power  to  Tax. 
power  as  inherent,  2363. 
poll  taxes,  2364. 
collateral  inheritance  tax,  2365. 
tax  upon  interstate  commerce,  2366. 
power  as  conferred  by  constitution,  2367. 
freeholders'  charters  as  conferring  power,  2368. 
occupation  and  income  taxes,  2369,  and  see  ''License  Tax." 
statutory  authority,  2370. 

construction  of  statutes  granting  power,  2371. 
tax  must  be  for  public  purpose,  2372,  p808n. 
revoking  or  limiting  power  of,  2373. 
power  as  lost  by  user  or  nonuser,  2374. 
delegation  of  power  by  municipal  body,  2376,  382. 
Constitutional  Restrictions, 
on  power  of  legislature  to  tax  for  municipal  purpose,  2879,  p627n. 
uniformity,  2380. 

taxing  districts,  2381,  110,  106. 

power  to  tax  one  species  of  property  only,  2882. 
prohibiting  delegating  powers  to  tax  to  other  than  corporate  authorities, 

2383. 
when  legislature  cannot  impose  on  municipal  corporations,  186. 

MUNICIPAL  TRADING— 

chapter  on,  1806-1816,  vol.  4. 
definition,  1806. 

power  to  engage  in  business,  1807,  368. 
constitutional  prohibitions,  1808. 
buying  and  selling  fuel,  1809. 
buying  and  selling  real  estate,  1810. 
plumbing  business,  1811. 
quarries,  1812. 


construed  as  "may,"  when,  270. 

N. 

NAMB  (see  also  "Corporate  Name") — 

of  owners  In  special  asBeMinent  records,  IIM. 

ol  streets,  1289. 

setting  out  In  warrant,  I03T. 

In  which  muDlctpalltj'  sues  or  Is  sued,  S493. 

tn  which  action  to  enforce  police  ordinance  broofht,  10S5. 
NATIONAL  BANKS— 

power  of  munlclpalltj'  to  license,  p219En. 

power  to  tax  stock  of,  pGOOOn. 
NATIONAL  QOVERNMENT.  see  "Federal  Government." 
NATIONAL  GUARD— 

appropTiatlons  for,  SS3. 
NATURAL  GAS— 

power  of  eltj  to  own,  p3S06n,  and  see  "Qaa;"  "Franchise 
NAVIGABLE  WATERS  (see  also  "Watercouraes;"  "Farrlee;' 
"Wharves;"      "Riparian      Owners;"      "Accretions;" 
"Boundaries:"  "Bridges") — 

dedication  of  land  under,  1&44. 

divers! on  of  by  city,  2704. 

duty  of  city  to  remove  obstructions  from,  2701,  26S1,  pM47 

deposit  of  sewage  Into,  1445,  1441. 
sewage  as  obstruction  to  navigation,  2706. 
grant  of  right  to  discharge  sewage  into,  1443. 

extensions  of  streets  beyond  shore  lines,  1E88. 

municipal  power  to  cross  tide  water,  p3S96n. 

pollution  of,  2 TOG. 

rlparltm   rights  as   property,   condemnation,    1466,  and   t 

sale  of  Ude  lands,  1141. 
title  of  city  to  land  under,  1112,  398. 
Utie  of  city  to  alluvion,  1118. 
title  to  street  bordering  on,  p28I9n. 
widening  of  by  special  assessments,  204S. 
NAVIGATION— 
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NEGLIGENCE— 

municipal  liability  for  torts,  general  rules,  see  "Torts.'' 

necessity  for  to  create  liability  for  unsafe  streets,  2726,  and  see  "Unsafe 

Streets." 
negligence  in  connection  with  sewers,  see  "Sewers." 
as  basis  of  recovery  ex  delicto  against  municipality,  2616. 
as  bad  fftitb,  in  purchasing  bonds,  2316. 
in  plans  for  sewers,  2693,  p5632. 
in  construction  or  ftiilure  to  repair  sewers,  2695. 
in  failure  to  observe  ordinances,  pleading,  848. 
in  driving  on  public  ways  and  liability  therefor,  932,  p2033n. 
liability  of  board  of  education  for,  2434. 

ordinances  concerning  or  regulating  civil  rights  and  liabilities,  673-675. 
proof  of  violation  of  ordinance  as  evidence  of,  873. 

proof  of  violation  by  plaintiff  in  actions  for  civil  liability,  874. 

failure  to  maintain  street  barriers  as  required  by  ordinance,  2797. 
violation  of  ordinances  as  to  rate  of  speed  as,  954,  pp2092,  2096-2a98n. 
as  cause  of  injury  from  surface  waters,  2710. 
as  cause  of  removal  from  office,  556. 
liability  of  municipal  officers  for,  636,  637,  ppll66,  1166n. 

gratutious  act,  pll65n. 

nonfeasance,  misfeasance  and  malfeasance  defined,  636,  pll65n. 
damages  resulting  from  public  work,  637. 
failure  to  keep  highways  in  reasonably  safe  condition,  637. 

NEGOTIABLE  SECURITIES    (see  also  "Municipal    Bonds;"  "PromlsMry 
Notes;"  "WarranU")— 
warrants  as,  2249. 
municipal  bonds  as,  2306. 
public   improvement   bonds  as,   2269. 
power  to  issue  "negotiable"  bonds,  2281. 

NEGRO— 

ordinance  requiring  arrest,  where  found  on  street  at  night,  747. 

church  of,  as  nuisance,  pl918n. 

requiring  separation  from  whites  in  cars,  966. 

conspiracy  to  drive  out,  municipal  liability,  2618. 

NETTING— 

across  sidewalk,  injury  from,  p5690n. 

NEW  ENGLAND— 

local  government  in,  64-66. 

legislative  body  in  cities  and  towns  of,  573. 

where  corporate  authority  vested  in  cities  and  towns  of,  pl263n. 

meaning  of  by-law  in  early,  pl390n. 

NEW  ENGLAND  TOWNS— 
powers  of,  388,  389. 

characteristics  and  functions  of,  116,  pp281n-286n. 
where  corporate  authority  of  vested,  673,  pl263n. 
acts  of,  to  be  at  legal  town  meeting,  673,  674,  676. 

notice  or  warning  necessary,  677. 

quorum,  577,  693. 

sufficiency  of  notice  or  warning,  678,  680. 
meetings  of,  parol  evidence  to  prove  records  of,  623. 

NEWSPAPERS    (see  also  "Advertisements;"  "Publication;"  "Notice")— 
defined,  in  publication  of  ordinance  and  notice  of  pendency,  697. 
in  what  ones  notice  of  special  assessment  printed,  2076. 
in  which  to  publish  notice  of  public  improvements,  p8986n. 
in  what  ones  advertisement  for  bids,  1213. 
publication  of  application  for  street  franchise,  1638. 


NITRO  QLTCBRINE,  see  "ExplHlvn." 
NOISES— 

cries  on  street  In  sellliiB  articles.  967,  plG94n. 

outalde  limits  of  street  as  delect  In  street,  2773. 
NOMINATION— 

cerUflcatfl  of,  for  office,  p917ii. 
NONDELEGABLE  DUTIBS— 

municipal  liability,  2663,  ppE4S9-E491. 
NONFEASANCE  (see  also  "Mlif«asanca;"  "Malfoaaane*") — 

by  public  offlcer,  deSned,  636. 
NON-INTOXICATING  DRINKS— 

regulating  sale  ot,  923. 

license  to  sell,  1003. 
NON-NEGOTIABLE  NOTES— 

power  to  Issue,  p45Sln. 
NON-PENAL  ORDINANCES— 

defined  and  dlBtlngulshed  from  penal,  64L 
NON-RESIDENTS— 

ordinances  as  applicable  to,  654,  1086,  ppl409,  14S1il 

ordinance  as  operating  on  property  of.  In  corporate  limits, 
rule  as  applied  to  licenses,  666. 

ordinance  as  binding  on  animals  of,  944,  pl432n. 

power  to  Impose  license  tax  on,  996. 

license  tax  as  discrimination  against,  lOOl,  740. 

occupation  tax  on,  p4S9Sn. 

property  of  as  taxable,  2390. 

rlgbt  to  water  supply,  p3G76n. 

right  to  bring  taxpayer's  suit,  25S6. 

destruction  o(  property  of,  by  mob,  26G0,  pG467. 
NONDSER  (see  also  "Abandonment:"  "Waiver;"  "Uaer") — 

as  abandonment  of  street,  1399. 

as   abandonment    ot   land    dedicated,    1610. 

forfeiture  of  street  Iranchiee  for,  1664,  p3604n. 

power  to  tax  as  lost  by,  2374. 

doctrine  of,  relating  to  dissolution  o(  municipal  oorporaUoi 
6Sln. 
NOTARY— 


Index.  6319 


(References  are  to  sections,  except  as  otherwise  indicated.     Vol.  1,   SS   1-410; 
Vol  S,  II  411-888;  Vol.  8.  {§889-1420;  Vol.  4,  {$  1421-2016;  Vol.  6, 

II  2017-2603;  Vol.  6,  ||  2604-2856.) 

NOTICE— Continued. 

of  application  for  street  franchise,  1638. 
of  assignment  of  claim  against  ci^,  2476. 
of  corporate  meetings,  575. 
of  New  ESngland  town  meetings,  577. 

sufficiency  of,  578. 

specifications  ot  679,  580. 
of  defects  or  obstructions  in  sewers,  2696. 
of  election  as  to  incurring  debts,  2197. 
of  establishment  of  special   assessment  district,   2052. 
of  hearing  fixing  rates,   p3725n. 
of  intention  to  sue  municipality  on  claim,  2466. 
of  intention  to  fix  rates,  p3725n. 
of  limitations  on  municipal  power  to  contract,  1902. 
of  limitations  on  power  to  incur  debts,  2176. 
of  local  improyement  proceedings,  1849-1855. 
of  pendency  of  proceedings  to  incorporate,  144. 
hea^ng  of  application  for  incorporation,  145. 
of  proceedings  to  annex  or  detach  territory,  283. 
of  proceedings  to  confirm  special  assessment,  2098. 
of  proceedings  to  enforce  police  regulations,  1036. 
of  rescission  of  contract,  1270. 
of  special  assessment,  2074-2076. 
of  special  meetings,  601. 
of  threats  to  destroy  property  by  riot,  2650. 

of  town  meeting,  parol  eyldence  to  supply  omissions  in  record,  623. 
to  abutters,  to  construct  or  repair  walks,  1826. 
to  officer  of  charges  preferred  in  proceedings  to  remoye,  552. 
to  members  of  boards,  commissioners,  committees,  etc.,  595. 
to  property  owner  where  costs  of  abating  nuisance  is  charge  on  property, 

904. 
to  remoye  obstructions  or  nuisances,  926,  949,  1370,  ppl927,  1928,  2077, 

5449n. 
to  successful  bidder,  1225. 
of  purchaser  of  bonds,  2316-2325. 

officiid,  to  officer  or  employee  remoyed  from  office,  568. 
to  be  taken  of  ordinances,  653. 
Imputed  to  one  contracting  with  municipality,  1166. 
waiyer  of  written  notice  of  charges  in  remoyal  proceedings,  566. 
proof  of,  of  special  meeting,  pl362n. 
Of  Defects  In  Streets, 
of  defect  distinguished  from  notice  of  accident,  2713. 
permit  to  close  street  as  notice  that  it  is  dangerous,  p5639n. 
necessity  for,  2807. 

notice  not  necessary  where  original  negligence  that  of  municipality, 
2808. 

where  original  negligence  that  of  licensee,  2751. 
notice  to  particular  persons  as  imputed  to  municipality,  2810. 
actual  notice,  2811. 

statutes  requiring  "actual"  notice,  2812. 
of  closing  street  for  tray  el,  2740. 
of  condition  of  tree  In  street,  2776. 
constructiye  notice,  2813. 

constructive  notice  based  on  length  of  time,  2814. 

latent  defects,  2815. 

notice  of  one  or  general  defect  as  notice  of  other  or  special  defects, 
2816. 
rules  as  to  notice  applied  to  snow  and  ice,  2817,  2770. 
question  of  fact,  2818. 


eaect  oi  municipal  aeci&ratlOD  aa  to,  ppisitf,  isiifn. 
power  of  boards  of  be&ltli  to  declare  and  abat«^  plMSn. 
mnnlclpal  power  to  declare,  enbject  to  Jndlclal  rerlev,  ppl9 
resnlatlons  both  bT  state  and  cItT,  SST. 
municipal  power  to  declare  and  deflne,  901-9OS,  ppl917-192Si 
doubt  aa  to,  903. 

atate  leglalatlve  declaration,  pl924n. 

concloHlTenesB  of  declelon  ol  municipal  autboritles  as  to,  f 
who  liable,  landlord  or  tenant,  819.  820. 
effect  of  grant  of  street  franchise,  1670. 
municipal  UabllttT  for  failure  to  abate,  2641. 
municipal  llabllltr  for  creating,  2641. 
permit  to  use  street  to  create,  city  as  liable,  2762. 
city  consenting  to  creation  of,  city  liable,  p563En. 
municipal  liability  for,  where  created  by  contractor,  p5489ii 
liability  for.  where  created  In  maklns  public  Improrement, 
Remedies, 
abatement  or  summary  removal,  904,  378,  1370,  914,  9S6. 
suit  to  abate,  1368,  1371.  1376. 

destruction  of,  plSSln. 

abatement  by  drainage,  916. 

abatement  by  IndlTldual,  1378. 

mandamus  to  compel  abatement  of,  1380. 

questioning  manner  of  removal  ot,  pl90&n. 

power  to  abate  as  power  to  punish,  pl&46n. 
Injunction,  806,  2502,  904,  1371,  1376. 

power  of  municipality  to  enjoin,  2 GOG. 
olBcIal  liability  for  failure  to  prevent  or  abate,  536,  pll 
criminal  liability,  GGO,  SOi,  2G20,  2521. 
defenses,  p2414n. 

evidence  in  prosecutions  for  committing,  1073. 
right  to  Jury  trial,  1060. 
sufficiency  of  complaint  for  committing,  1062. 
Particular  things  as- 
arising  from  trades,  manufactures,  etc,  907. 
automobile  garage  as,  911. 
bay  windows  as,     1349.  p2908. 
bawdy  houses  as,  p2106n. 

bill  boards  and  structures  tor  advertising  as,  929. 
buildings  as.  949.  pl»22n. 
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NUISANCES — Continued. 

excavations  in  street  as,  1346. 

ferocious  dog  as,  p2059n. 

fence  across  street  as,  1S62. 

gates  as,  1352. 

hogs  and  bog  pens  as,  912. 

house  dirt,  rubbish,  prlyy  vaults,  etc,  as,  915. 

liyery  stables  as,  910. 

market  as,  p2133n. 

negro  church  as,  pl918n. 

obstructions  in  public  streets  and  highways  as,  924,  925,  pl991iL 

oyerhead  bridge  across  street,  1342. 

pest  house  as,  2669,  pl935n. 

picnics  and  open  air  dances  as,  pl922n. 

pillars  of  building  projecting  onto  sidewalk  as,  1349,  ppl982,  2908n. 

platform  In  street,  1361. 

poles  in  street,  1362. 

ponds,  stagnant  waters,  etc.,  as,  916. 

rock  crusher  as,  pl923n. 

sewers  and  drains,  as,  916,  1440,  2697. 

death  or  sickness  from,  2698. 

property,  2699. 
signs  extending  into  street,  1349,  p2906. 
skating  rink  as,  947. 

slaughtering  of  animals  and  slaughter  houses  as,  908. 
smoke  as,  and  various  laws  and  ordinances  forbidding  and  regulating, 
918,  PP1964-1974,  1921n. 

in  street  car,  902,  pl920n. 
stairway  on  sidewalk  as,  pl982n. 
trees  in  street  as,  1326,  pp2863,  2865-2867. 
use  of  street  by  railroad  as,  pp3375n,  3392n. 
wall  as,  pp5509,  2909n. 
wells  as,  917. 
weeds,  forbidding  growth  of,  and  regulating  cutting  of,  919. 

NUMBER— 

pleading  ordinances  by,  851. 

in  construction  of  ordinance  and  law,  pl741n. 

NURSES— 

power  to  employ,  1167. 

O. 

OATH— 

requirement  of,  to  hold  office,  p990n. 

official,  failure  to  take,  475,  ppl037,  1038n. 

failure  to  take,  de  facto  officer,  480. 

when  necessary  to  be  taken  by  tribunal  in  removing  officers,  566. 

filing  charges  under,  in  proceedings  to  remove  officers,  566. 

fidlure  of  clerk  to  take,  does  not  invalidate  records  kept  by,  618. 

record  that  officer  "took  the  oath  of  office"  Is  sufficient,  619. 

amendment  of  record  to  show  officer  took,  629. 

evidence  given  under,  in  removal  proceedings,  566. 

of  special  assessment  commissioners,  2073. 

OBJECTIONS— 

failure  to  make,  see  "Waiver;"  "Estoppel." 

OBLIGATION  (see  also  "Contracts;"  "Impairment  of  Contracts")- 
defined  and  classified,  756. 

6  McQ.- 


defenaes,  p2414iL 
evidence  In  prosecotlons  tor,  1073. 
right  to  Jury  trial,  1060. 
Municipal  Liability  for  Injurlea  From. 
In  street  as  makuig  city  liable  for  Injnry  from.  2767. 

on  drlTew&r,  IT8L 

on  sidewalk,  2TST. 

on  croaawalk,  2791. 

between  driveway  and  sidewalk,  S7GS. 
near  wbarree,  montclpal  liability,  2677. 
in  watercoureeB,  2701,  2704,  p55G2n. 

failure  to  remove  from  street,  actionable  negligence,  pS43Sn. 
close  to  street,  injury  from,  2771. 

duty  to  guard,  2795  et  leg. 
duty  to  guard  as  non-delegable,  2663,  p6491n. 
rough  tee  or  enow  on  sidewalk  as,  27S9,  p5698a. 
In  street,  use  of  other  unsafe  war,  2739. 
by  third  persons,  city  as  liable,  2750,  p5633n. 
as  proximate  cause,  2844. 
OCCUPATION  TAX  (see  also  "Llcensea;"  "Licena*  Tax") — 
license  fees,  when  occupation  "tax,"  B91,  p35B4n. 
discrimination  against  non-residents,  740. 
aa  contract,  plSSOn. 

not  Included  In  commerce  laws  of  constitution,  779. 
on  particular  business,  746,  23S9,  and  see  "Uleenaa  Tax.' 
ODORS— 

from  discharge  of  sewage,  2699,  2706. 
OPT'AL  (see  also  "Garbage") — 
defined,  pl969n. 
license  to  remove,  1017. 
OPFENSES— 

continuous  or  separate,  as  to  limit  of  penalties,  721,  72& 
heavier  penalty  for  second  oRense  authorised,  722. 
creating  by  ordinance,  pl901n. 
OFFENSES  AGAINST  STATE  (See  also  "Crimes")— 
power  to  legislate  as  to,  877. 

general  power.  Insufficient,  877. 

express  power  may  be  conferred,  877. 
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OFFENSES  AGAINST  STATE— Continued. 

doctrine  In  Missouri,  883. 

doctrine  In  North  Carolina,  884. 

doctrine  In  Rhode  Island  and  Indiana,  885. 

doctrine  In  Texas,  886. 
enumeration  of  offenses  that  may  be  made  both  state  and  municipal, 

887. 
whether  double  punishment  authorized,  881,  882,  888. 
ordinance  dealing  with,  to  conform  to  statute,  882,  888. 

OFFENSIVE  LANGUAGE  (see  also  "Profanity;"  "Obeoenity")— 
on  tramcars,  pl594n. 

OFFER  OF  REWARD,  see  "Rewards." 

OFFICERS    (see  also  "Quorum")— 
chapter  on,  411-672,  yoL  2. 

particular  officers,  see  "Mayor;"  "Counoli;"  "Police;"  "Fire  Depart- 
ment;" "Law  Department,"  etc. 
discretion  of,  see  "Discretion." 

remoyal  or  suspension,  see  "Removal  or  Suspension  of  Officers;"  "Re- 
call." 
municipal    liability    for    torts    of,    see    "Torts;"    "Unsafe    Streets;" 

"Sewers." 
municipal,  defined,  179,  pp409,  9S9n. 
designation  and   classification,  420. 

under  clyil  senrlce,  pS19n. 
how  question  as  to  who  are  municipal  officers  may  arise,  421. 
are  not  the  corporation,  pp287,  288n. 
clyll  offices  defined,  pp988,  997n. 
lucratlye  office  defined,  plOOOn. 
fiscal  officer  defined,  p932n. 
corporate  officers  In  English  law,  p932n. 
classification  under  federal  system,  p934n. 
nature  and  elements  of  terms  "office"  and  "officer,"  422. 

manner  in  which  question  presented,  423. 
office  distinguished  from  employment,  424. 
assistant  defined  and  illustrated,  425. 
deputy  defined,  powers,  426. 
clerk  defined,  427. 
employees  described,  428. 
day  laborers  defined  and  Illustrated,  429. 
power  to  create  offices  and  situations,  to  fix  salaries,  etc.,  480. 

cannot  be  delegated,  431. 
power  of  legislature  to  regulate  selection  of,  177. 
power  of  legislature  to  control,  182,  183. 
authority  to  create  and  aboll^  offices  and  departments,  432. 

by  ordinance,  635. 

when  definite  yote  required  to  create  office,  696. 
control  and  regulation  of,  in  general,  411. 
regulation  of  selection  of  municipal,  411,  p912n. 
Implied  power  of  municipality  to  create  offices,  861. 

to  punish  for  refusal  to  accept  office,  361. 
public  office  is  a  public  trust,  422,  494,  553,  pp935,  986n. 
state  and  municipal  distinguished  and  Illustrated,  178-181,  pp407-413n. 
judicial,  whether  state  or  local,  p348n. 
firemen  as,  2417. 
policemen  as,  436,  2417,  pp974-977n. 

as  state  or  municipal,  436,  pp974-977n. 
school  directors  as  municipal  officers,  2485. 
teachers  as,  p5084n. 


promotion  In  office  and  public  place,  607. 
reduction  in  office  and  public  place,  508. 
reimburBlng  or  lndemnir;lug  officer,  G14,  367,  2169,  pp] 

power  to  lery  taxes  to  reimburse,  2372. 
maodamuB  to  prevent  interference  wltb,  2546. 
mandamus  to  control  diacretlon  of,  2648. 
writ  of  prohibition  against,  2616. 

of  municipality,  as  proper  or  necessarr  defendants,  2494. 
service  of  summons  on,  2496. 
notice  to  of  delect  In  street,  aa  eflectlve,  2810. 
city  as  liable  for  acts  of  state  officers,  reanltlng  tn  unaafi 
Ettglbtllty  of. 
In  general,  413. 

eligibility  of  officers  aa  sureties  on  bonds,  443,  p989ii. 
pledges  of  contracts  as  disqualification,  pSSOn. 
ex  pulsion  aa  dlsqual  Ideation,  p990&. 
requiring  oath  and  testa,  p990n. 

Increasing  city  Indebtedness  aa  dlsquallflcatloii,  pSftOn. 
third  term  forbidden,  p990n. 
defaulter  as  dlsquallflcatlon,  p990n. 
conviction  of  crime  as  dlsquallQcatlon,  pgSSn. 
cMl  service  rules  touching  disquallflcatlon,  pSSOn. 
soliciting  funds  for  polltlt^  purposes  forbidden,  p991iL 
qualification  of  residence,  444,  p992n. 

residence  In  ward.  446,  p993n. 
requirement  that  ofllcer  be  elector  or  voter,  446. 
requirement  of  citizenship  only,  pS94n. 
ownership  of  property,  447. 
failure  to  pay  taxes,  448. 
educational  quallflcatlona,  449. 

Inspector   of  plumbing,   p997n. 

practical  arcbltect,  p997n. 

practical  builder,  p997n. 

what  Is  "civil  office."  pS97n. 
ceasing  to  possess  prescribed  quallflcatlona,  450. 
officer  hoIdlDK  two  offices,  451,  p999n. 

Incompatible  offlces,  462. 
Appointment  of. 
distinguished  from  election,  453. 
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OFFICERS — Continued. 

time  of  exercise  of  power  of,  462. 

manner  of  appointment,  463. 

commission  appointment,  464. 

completed  appointment  cannot  be  revoked,  465. 

confirmation  of  appointment,  466. 

ratification  of  irregular  or  Toid  appointment,  467. 

mandamus  as  to  appointment,  468. 

election  of  by  council  not  affected  by  civil  serrice  laws,  698. 

quorum  and  majority  in  election  of  officers  by  council,  698. 

election  of  by  council,  announcement  of  ballot,  698. 

reasonableness  as  to  time  of  election  of  officers  by  council,  727. 

rescinding  votes  in  electing  and  appointing,  614. 

selection  of  on  recommendation  of  business  organization,  466. 

presumption  that  officer  was  chosen  legally,  619. 

power  of  legislative  body  to  Judge  of  election  and  qualification  of  own 

members  and  other  officers,  471,  ppl029-1032n. 
election  contests  in  courts,  472. 
acceptance  of  office,  473. 

compelling  acceptance,  473. 
qualifying  to  perform  duties  of  offices,  474. 

oath,  failure  to  take,  476,  pplOSl,  1038n. 

bond,  f^lure  to  give,  476,  ppl039, 1040n. 
when  term  of  office  begins,  477,  ppl040n. 
when  vacancy  in  office  exists,  478,  ppl041,  1042n. 

expiration  of  term,  pl041n. 

abandonment  or  resignation,  1042n. 

qualifications  ceasing,  pl042n. 

authority  authorized  to  fill  vacancy,  479,  1043,  1049n. 
De  facto  offlcert. 
definition,  480,  1047n. 
de  facto  council,  68L 
mere  intruder  is  not,  481. 

no  officer  de  facto  without  an  office  de  Jure,  482,  681. 
officer  holding  over  as  de  facto  officer,  483. 
validity  of  acts  of,  484. 
questioning  title  of,  486. 
signature  by,  2287. 
Powers  and  duties  of  officers, 
powers  and  functions  of  officers  in'  general,  499. 

powers  and  duties  of  various  officers  illustrated,  ppl084-1086n. 
power  of  officer  to  select  sub-ordinates,  employees,  agents,  600,  636,  plOlln. 
power  to  employ  attorneys,  501,  ppl088,  1089n. 

who  authorized  to  employ,  502,  ppl090n. 

method  of  employment,  503,  pl091n. 

ratification  of  unauthorized  employment,  604. 

contract  of  employment,  pl092n. 
officer  cannot  delegate  his  powers,  499,  383. 
officer  acts  under  defined  powers  and  duties,  499. 

cannot  bind  corporation  outside  scope  of  his  functions,  499. 
estoppel  of  municipal  corporation  by  acts  of  its  officers,  499. 
when  dealing  with  officer  must  know  his  authority,  499. 
officers  not  to  be  interested  in  municipal  contracts,  1262,  513,  341. 

the  English  rule,  pll02n. 

officer  as  surety  on  official  bond,  613. 

illegality  of  municipal  contracts  with  officers,  ppll04,  1106n. 

with  councilmen,  613,  ppll07,  1107n. 

partnerships,  513,  pll09n. 

corporations,  613. 


majr  question  Taildlty  oi  ordloaiice,  800. 
power  to  KTUit  leave  ot  abtence  and  Taoatlon,  ElO.  plOMn. 
fixing  ratea,  whether  ImpftTtlal,  l?i8. 
right  to  sue  (or  Injury  from  unaafe  atreeta,  S75S. 
Tenure  of  office, 
what  la  deflnite  term,  4S6.  ' 

holding  during  good  behavtor,  4SS. 
holding  at  discretion  of  officer  or  department,  488. 
when  leglelature  may  change  term,  4S6, 
fixing  term  bj  ordinance,  4S6,  plOSSn. 
holding  over,  no  succeBBor,  4ST,  pplO&6-1061.  S16. 
during  good  behavior,  486,  pl(l62n. 
tenure  at  will  ol  authority  which  confera  office,  4S9. 
change  of  class  or  grade,  of  municipal  orgAnlmtlon,  490. 
charter  amendment,  plOGSn. 
changes  In  term,  491,  pplD64-1066n. 
tenure  ot  assistants  and  sub^rdlnatea,  492. 
how  offlce  may  be  lost.  493. 
offices  may  be  changed  or  abolished,  4S4. 

offlcer  has  no  fixed  right  In  office,  494. 

offices  not  created  by  contract,  494,  pplOTi,  1073n. 

public  office  Is  not  property,  pplOTS,  1074. 
additional  duties  may  be  imposed  on  offlcer,  494. 
resignation  of  offlce,  494. 

rule  at  common  law,  plOTGn. 

in  England,  of  elective  offlcers,  pI077,  I078n. 
resignation  by  Implication  or  abandonment  of  office,  496. 

by  election  to,  or  acceptance  of,  another  office,  497,  pl079ii. 

acceptance  of  resignation,  498. 

when  acceptance  ends  term,  plOSOn. 

election  to  Bll  vacancy,  by  council,  p91Sn. 
Salary  and  compeniBtion. 
must  be  express  provision  for,  BIG. 

mere  performance  of  duty,  plllSn. 

voluntary  service,  plllGn. 

additional  duties.  plll6n. 

recovery  on  quantum  meruit,  plllTn. 
compensation  as  limited  by  const Itutlona,  ISG. 
power  to  fix  salaries,  compensation,  etc,  616. 

method  of  establishing,  616,  pll20n. 
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OFFICERS — Continued. 

fees  and  commissions,  521. 

expenses  appertaining  to  office,  522. 

acceptance  of  less  sum  than  law  allows,  528. 

assignment  of  salary*  524. 

extra  compensation  not  allowed,  525,  ppll41,  1142n. 

contract  prior  to  appointment,  pll42n. 

work  outside  of  office  hours.  525,  pll48n. 

service  outside  of  official  duties,  525,  pll48n. 

when  extra  compensation  may  be  allowed,  526. 

extra  pay  for  extra  work,  ppll44-1146n. 
Illegal  salaries  or  fees  may  be  recovered,  527. 
changing  salaries  or  compensation,  628. 

change  of  salary  during  term  forbidden,  529,  ppll49,  1150n. 

civil  service,  pll50n. 

veterans,  pll50n. 

reappointment,  529.  pll52n. 

officer  distinguished  from  employee,  529,  pll52n. 

fees  or  compensation  of  attorneys  and  agents  specially  employed,  580. 

estoppel.  pll54n. 

Implied  contract.  pll54n. 
certifying  and  paying  salaries.  531. 

certifying  to  pay  rolls,  p1155n. 

funds  to  pay  salaries.  pll56n. 

compensation  of  temporary  employees.  pll56n. 

compensation  in  two  positions.  531.  pll57n. 
right  to  salary  in  case  of  absence,  532. 

absence  without  leave,  pll58n. 

officer  distinguished  from  employee,  582. 
salary  after  expiration  of  term.  533. 
action  to  recover  salary  or  compensation,  534. 

conditions  of  recovery,  pll62n. 

when  no  services  are  performed,  pll62n. 

defenses.  534.  pll63n. 

mandamus,  585. 
demand  of  salary  before  suing  for.  p5165n. 
enjoining  payment  of  salaries.  2598,  p5359n. 
pensions  for  officers.  511.  pl096. 1097n. 

grant  of  pensions,  how  far  discretionary,  512. 
sick  pensions:  interest,  pl098n. 
retirement  on  pension.  pllOOn. 
Personal  liability  of  offlcert. 
general  rule.  536,  2621. 
personal  liability  for  negligence.  537,  2621. 
for  damages  resulting  from  public  work,  587. 
failure  to  keep  highways  reasonably  safe,  537. 
personal  liability  on  contracts,  538. 
liability  for  loss  of  public  funds,  589. 
statutory  liability  of,  536,  pll66n. 

personal  liability  for  Injuries  resulting  from  public  Improvements,  1988. 
personal  liability  of,  for  failure  to  take  sufficient  bonds,  1964. 
official  liability  In  awarding  contracts.  636,  pll67n. 
ministerial  acts,  official  liability  for  neglect  to  perform,  686. 
liability  for  wrongful  disbursement  of  public  funds,  640. 
issuing  and  disbursing  of  Invalid  paper,  641 
wrongful  taxes  levied,  542. 

failure  to  cause  municipal  oblieations  to  be  satisfied,  648. 
unlawful  removing  another  from  office,  544. 
liability  for  legislative  acts,  545. 


■  will  not  lie,  469. 
Injunction  denied,  plOZSn. 
certloraTl  Will  not  lie.  pl026n. 
proc«edlng:B  by  gno  warranto,  470. 
title  to  ofllce  not  reylewable  In  taxpayer's  suit,  SS79,  SS77. 
writ  of  prohibition  to  try  title  to  or  to  prevent  removml  of, 
conflicting  councils;  Injunction,  682. 
OFFICIAL  BOND,  see  "Bonda" 
OFFICIAL  NEWSPAPER,  see  "Nawapapar*.* 
OIL  (see  also  "Expioilves") — 

well  as  "mine,"  pEOlin,  and  see  "Minea  and  Mlnarala*" 
OLEOMAHOARINE— 

forbidding  sale  ol,  p213Gn. 
OHISSlONS— 

parol  to  Bhow,  [n  municipal  records,  624,  625,  pplSTC,  1377D. 
o[  lands  from  special  asBessment,  S092. 
OMNlBUa  (see  also  "Hacke;"  "Staga  Coachea;"  "Vehlclaa")- 
grant  of  exclusive  right  to  run,  pI196n. 
stands  for,  see  "Hackstands." 
OPENING— 
bids,  1225. 

streets,  wbat  Is,  1S42,  1816.  and  see  "Eminent  Domain;"  " 
and  "Public  improvamanta." 
special  assessments  for,  202S. 
in  sidewalk  as  nuisance,  pl994n. 
in  street,  city  as  liable  for  Injury  from,  S769. 
In  driveway,  27S0. 
In  sidewalk.  27SE. 
in  crosswalk,  2793. 
close  to  street.  Injury  trom,  2774. 
duty  to  guard,  2795  et  »eq. 
OPERA  HOUSE,  see  'Theatre." 
OPPRESSION— 

ground  of  Interference  In  exercise  of  powers,  379. 
in  office,  criminal  liability  for,  660. 
OPTION— 

as  creation  of  debt,  2221. 
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ORDER— 

defined,  637. 

distinguished  from  ordinances,  637. 

for  public  improyement,  1876. 

confirming  special  assessment,  2102. 

in  proceedings  to  annex  or  detach  territory,  287. 

disobedience  of,  sufficiency  of  complaint,  1052. 

public,  goyernmental  function,  322. 

municipal  warrants,  see  "Warrants." 

ORDAINING  CLAUSB,  see  ''Enacting  Clause." 

ORDINANCES— 
defined,  632. 

distinguished  from  bylaw,  632. 
distinguished  from  public  law,  632,  876. 
how  differ  from  charter  or  statute,  643,  644. 
meaning  of,  used  in  broad  sense,  637. 
applied  to  legislation  of  municipal  corporations,  637. 
applied  to  all  rules  and  bylaws  of  the  municipality,  637. 
as  legislatiye  act,  574,  633. 

as  "law,"  relating  to  impairment  of  obligation  ot  754,  759. 
sources  of  power  for  enactment,  724. 
implied  power  to  enact,  360. 
power  to  enact,  a  common  law  power,  105. 
municipal  council  may  make,  in  England,  59. 

power  to  legislate  in  offenses  against  state,  see  "Offenses  Against  State." 
bylaw  defined,  pl390n. 
bylaw  in  New  England,  pl390n. 
bylaw  defined  in  English  law,  pl391n. 
yarious  uses  of  term  ordinance,  pl392n. 
distinguished  from  resolution,  683,  ppl893, 1394n. 
legislatiye  acts  must  be  by,  638. 
when  resolution  becomes,  633. 

illustrations  as  to  when  ordinance  is  necessary,  634. 
when  necessary  to  create  offices  and  situations,  635. 
illustrations  as  to  when  action  may  be  taken  by  resolution,  686. 
distinguished  from  regulations,  orders,  resolutions,  etc.,  637. 
distinguished  from  rules  of  procedure,  638. 
classification  of  ordinances,  639. 

police  ordinances,  639. 

franchises  or  contract  ordinances,  639. 

improyement  ordinance,  kinds,  689. 

admlnistratiye  ordinances,  639. 

penal  and  non-penal,  641. 

general  and  special,  640,  641. 
combine  of  contractual  and  police  regulations,  642. 
force  and  effect  of,  643. 

how  ordinance  differs  from  charter  or  statute,  644. 
requisites  of  yalid  ordinances  enumerated,  645,  pl415n. 

must  conform  to  charter,  646. 

must  conform  to  statutes  and  general  laws,  647. 

exceptions,  648. 

must  harmonize  with  public  policy  and  common  law  of  state,  649. 

must  enact  in  good  faith,  650. 

must  be  definite  and  certain,  651. 
ordinances  of  cities  of  same  class  may  yary,  652. 
notice  to  be  taken  of,  653. 
who  are  bound  by,  654. 

operate  upon  property  within  corporate  limits,  655. 
as  binding  on  property  of  non-residents,  655. 


public  or  particular  places  onl;  as  appUcabl«  to,  663. 
applying  to  part  of  city  only,  6S1. 
I  improvement  ordinances,  6S6. 

\  time  ot  taking  effect  of,  66G,  667. 

;  contingency,  668. 

expiration  and  suspenalon  of,  669. 
j  compelling  enforcement  of,  by  mandamus,  $04. 

L  violation  ot  as  negligence,  139G,  ZT6Z,  and  see  "Evldone*." 

I  recitals  as  to,  In  bonds,  2336. 

g  recital  of  In  petition  to  confirm  assessment,  2099. 

f  municipal  courts  take  Judicial  notice  of,  348. 

Ti  general  rules  relating  to  council,  see  "Council," 

'i'  pleadlDg  ol,  see  "Pleading." 

evidence  of,  see  "Evidence." 
amendment  of,  see  "Amendmenti." 

constitutionality  of,  see  "Constitutionality  of  Ordinancea." 
actions  to  enforce,  see  "Actions  to  Enforce  Police  Rsgulatli 
particular  courts  having  Jurisdiction  of  Actions  to  enforce, 
municipal  liability  tor  failure  to  pass  or  enforce,  2681. 
failure  to  enact  or  enforce  to  prevent  or  abate  nulsanoe, 
tor  acts  under  or  enforcing  void  ordinances,  2640. 
as  acceptance  of  dedication,  1580. 
V  as  ratification  ol  contract,  1268. 

amendment  ot,  S21-S2i. 
void  ordinance,  S22. 
franchise  and  contract  ordinance,  823i 
I  public  Improvement  ordinance,  1896,  834. 

Necessity  for. 
i  paHsage  of  ordinance  or  resolution  as  uecessar] 

'  self  enforcing  charter  provisions,  375. 

I  to  accept  lowest  bid,  122S. 

to  authorize  Issuance  of  bonds,  2299. 
{  to  create  offices  and  places.  Ox  salaries,  etc,  386,  636. 

t  to  fix  fines,  3S&. 

\  to  grant  street  franchises,  1638. 

j  to  incur  Indebtedness,  2172. 

;j  to  levy  taxes,  2404. 

to  levy  license  tax.  997. 

to  ratify  Invalid  sale,  1161. 
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to  submit  to  people  bond  issue,  2196. 
for  appropriations,  2190. 
fbr  street  improyement,  p4045n. 
for  levy  of  special  assessment,  2080. 
Enactment  of. 
chapter  on,  670-709,  vol.  2. 
public  corporations  empowered  to  pass,  670. 
what  body  to  enact,  671. 

boards  of  public  works.  671,  pl458n. 

police  boards,  671,  pl458n. 

excise  department,  671,  pl458n. 

county  boards,  671,  pl458n. 
must  relate  to  corporate  as  distinguished  from  private  affairs,  672. 

must  relate  to  public  interest,  672,  pl468n. 
regulating  clyil  rights  and  liabilities,  673. 

ciTil  action  for  breach  of,  674. 

limitation;  duty  to  public,  675. 

street  abutters,  failure  to  remove  snow  and  ice,  ppl468, 1469n. 
charter  method  of  enactment  exclusive,  676. 

prescribed  preliminary  steps,  676. 

conditions  precedent,  676. 
form  of,  677,  pl478n. 

should  be  in  English  language,  677,  pl474n. 
formal  parts  of  enumerated,  678. 
recital  of  authority  to  enact  unnecessary,  679. 
failure  to  number  sub-divisions  of,  pl478n. 
form  of  appropriation  ordinance,  pl478n. 
misrecital  as  to  authority  to  enact,  679,  pl479n. 
need  not  recite  necessity  of  enactment,  680. 
one  subject  and  title,  681,  pl483n. 

sufficiency  of  title,  681,  pl483n. 

case  illustrating  sufficiency  of  title,  682,  683. 

provisions  of  to  harmonize  with  title,  684. 

title  in  revision  of,  685. 
time  of  revision,  pl490n. 

revision  of,  under  Nebraska  statute,  pl490n. 
preamble,  686,  pl490n. 
ordaining  or  enacting  clause,  687. 

form  and  style  of,  687. 

variance,  687. 

omission  of,  687.  pl493n. 

sufficiency  of,  687,  pl493n. 
for  improvements,  to  originate  with  certain  boards  or  officers,  886. 
lapse  of  time  between  introduction  and  passage,  p4059n. 
time  to  intervene  between  passage  of  in  two  branches  of  council,  p4059n. 
majority  necessary  to  pass.  1882,  and  see  "Council/' 
quorum  a  majority  in  enacting.  594. 
when  definite  vote  required  to  enact.  596. 
time  of  introduction  and  passage,  688. 

in  event  of  double  legislative  board,  689. 
reference  to  and  report  by  committee,  690. 
signing  and  approval  by  mayor.  691. 

approval  of  resolutions,  pi 501  n. 

presumptions  as  to  signing,  619,  pl501n. 

revised  code  of  ordinance.  691.  p502n. 

approval  in  absence  of  mayor,  691. 

sufficiency  of  approval,  691. 

approval  to  be  in  writing,  691. 


um«  ana  irequenc?  or,  ewt). 

method  of,  SS9. 
omendmmt  od  pasBKge,  700. 

vnbllcstlon  of,  701. 
conelderatlDn  ot  mayor's  reto,  703. 
Jndlclal  loqulry  into  leglalatlve  motive,  703. 

ministerial  act,  704. 
Injunction  to  restrain  passage  of,  706,  8503. 

judicial  discretion  described,  plG33n. 
certiorari  br  tax  payer,  70G. 
TSlldatlng  by  municipality,  706. 
curatlre  power  of  legislature  over  rold,  707. 

proceedlni^  to  subscribe  for  railroad  stock,  708. 

to  collect  taxes,  709. 
auUientlcatlon  of,  by  acting  ofOcers,  pl36!n. 
sufllclency  of,  proTldlng  tor  annexing  or  detac&tng  terrltorr,  18: 
passage  of,  under  Des  Moines  plan  of  city  goTemment,  S41. 
P«nalttes  of. 
chapter  on,  71D-733. 

power  to  enforce  ordlnanc«s  by,  710,  IMS.  and  Bee  "Flnoa." 

charter  method  exclusive,  711. 
forfeiture.  712. 

proceedings,  713. 

animals  running  at  large,  714. 
Imprisonment,  TIG. 
various  penalties,  716. 
costa,  716. 
must  be  certain,  717. 

New  Jersey  doctrine.  718. 

North  Carolina  doctrine,  719. 
must  be  reasonable;  limit,  720. 
limit  of  One,  721. 

continuous  or  separate  offense,  721,  7iS. 
heavier  for  second  offense  authorised,  7SS. 
duration  of  Imprisonment,  TIG. 

ordinance  without.  Is  nugatory,  TIO. 

may  be  provided  for  within  reasonable  limits,  717. 

terms  of  grant  limits  power  lo  Impose.  pl646n. 

construction  of  specific  enumeration,  711. 
clause  for,  part  of  ordinance,  678. 
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motiyes  in  enacting,  pl706n. 

estoppel  to  attack,  797. 

collateral  attack  on,  798. 
cannot  change  quorum  prescribed  by  law,  596. 
who  may  question,  800. 

municipal  officers,  800. 
citizens  and  taxpayers  may  question,  801,  2591. 

when  courts  will  not  interfere  at  instance  of,  802,  803. 

mandamus,  804. 
injunction  to  restrain  enforcement  and  to  test  validity,  805,  2504. 
injunction  to  prevent  violation  of  ordinance,  806. 
certiorari  to  test,  807,  808. 
qyo  warranto  to  test,  809. 

writ  of  prohibition  to  prevent  enactment  or  enforcement,  2516. 
continue  in  force  on  change  of  municipal  organization,  p314n. 
not  affected  by  change  of  corporate  boundaries,  298. 
validating  void  ordinance,  1151,  706,  1893. 

by  legislature,  707-709. 
cannot  delegate  or  surrender  public  powers,  382. 
cannot  restrict  charter  provisions  relating  to  removal  of  officer,  668. 
validity  of,  in  annexing  territory,  640n. 
invalidity  of  as  defense  to  prosecution  for  violating,  1079. 
Reasonableness  of. 
chapter  on,  724-739,  voL  2. 
under  express  power  to  pass,  724,  pl946n. 

mode  of  exercise  must  be  reasonable,  726,  727. 

uniform  rule  necessary,  728. 
under  general  grant  and  implied  or  incidental  power,  725. 

mode  of  exercise  of,  726,  727. 
ordinance  must  provide  uniform  rule,  728. 
question  of  law  for  court,  729. 
when  Jury  may  determine,  729. 
rules  as  to,  under  general  and  Implied  powers,  730-732. 

ordinance  prima  t&cie  valid,  731. 

English  cases,  custom  and  usage,  733-736. 
in  restraint  of  trade,  736,  737. 

unreasonable  discriminations;  classification,  738,  739. 
as  to  penalty  provisions;  limit,  720. 

continuous  or  separate  offense,  721,  722. 

heavier  penalty  for  second  offense,  723. 
penalties  prescribed  as  reasonable;  limits,  720-723. 
providing  for  forfeiture  of  dram-shop  license,  712. 
relating  to  maintenance  of  slaughter  houses,  896. 
As  contracts, 
as  contract,  1165. 

as  contract,  relating  to  impairment  of  obligation,  765,  and  see  "Impair- 
ment of  Contracts." 
granting  franchises  as  contracts,  769. 

imposing  additional  burdens,  760. 

exclusive  privileges,  761. 
Construction  of. 
general  rules,  810,  811,  817-820. 
title  as  part  of,  812. 

contemporaneous  construction,  813,  p819n. 
words  and  phrases  in,  815. 
where  ordinance  void  in  part,  816. 
penal  ordinances,  814. 


commoii  law  role,  pl7S8n. 

peoal  ordinances,  83  G. 

public  Improvemmt  ordluance,  83S. 
effect  of  repeal  and  re-lnactment  837. 

•Sect  of  rerltlon  of  ordinance  u  to  repeal,  838,  dITB4il 
by  ordinance  only,  83S. 
bj  cbarter  amendmenta.  840. 
br  general  lawg,  841-843. 

when  ordinances  superseded  hj,  84S. 
by  surrender  of  special  cbarter,  844. 
br  change  In  claas  or  grade,  844. 
by  dissolution  and  organisation,  846. 
by  change  of  corporate  limits,  84S. 
by  conBOlldatlon,  846. 

cannot  rescind  contract  by  repeal  ot  p2786n. 
repeal  ot  as  reestabllshtng  str«et,  1419. 
Parttcutar  ordinances, 
in  general  see  "Police  Powar." 
appropriations,  2190. 

changing  salary  fixed  by  cbarter  or  state  atatnte,  EM.  BU. 
changing  or  abolishing  offlces,  494. 

establishing  slaughter  house,  approral  of  by  board  ot  healt 
fixing  term  of  oRlce,  4S6,  plOGGn. 

granting  ezcluslye  right  to  remove  dead  animals,  garbage,  ( 
police  regulations,  3SS. 

preliminary  to  public  Improrement,  1870,  1S71. 
public  Improvement.  1S7E-1899. 
regulating  construction  of  awnings,  signs,  eto.,  and  powe 

927. 
requiring  competitive  bidding  for  contract*.  119X. 
vacating  streets,  1418. 
ORDINARY  CARS,  see  "Reasonable  Care!"  "Neflllgonce." 
•  •Truats-}— 
municipal  function,  SIS. 
ORNAMENT  (see  slso  "Aosthatic  Consideration") — 
power  to  condemn  for,  1486. 


Index.  6335 


(References  are  to  sections,  except  as  otherwise  Indicated.     Vol.  1,  §§  1-410; 
Vol.  2,  §§  411-888;  Vol.  3.  fif  889-1420;  VoL  4,  fi§  1421-2016;  Vol.  6. 

§§  2017-2603;  Vol.  6.  §§  2604-2866.) 

OVERSEER— 

of  plantation,  not  a  laborer,  p955n. 

of  mine,  entitled  to  laborer's  Hen,  p966n. 

OVERSEERS  OP  THE  POOR— 

as  quasi  corporations,  111,  442,  p253n. 
duties  and  powers,  2455. 
may  employ  attorney,  pl090n. 

OWNER,  see  "Abutting  Owners;"  ''Freeholders;''  ''Title;"  "Taxpayers' 
Suits." 

OYSTERS— 

limiting  sale  of,  p2142n. 

destroying  bed  of,  by  sewers,  2693,  p6684. 

R. 
PACKING  HOUSES— 
license  of,  996,  p2201n. 
regulating  beyond  corporate  limits,  S97. 

PAPERS  (see  also  "Newspapers;"  "Books;"  "Documents;"  Records")— 
municipal,  inspection  of,  630. 

forbidding  distribution  of,  on  streets  and  public  places,  734. 
distribution  of,  as  to    races,  etc,  pl698ii. 

PAR— 

sale  of  bonds  at  less  than,  2304. 

PARADES— 

power  to  regulate  and  nature  of  regulations,  940. 

forbidding  carrying  of  red  flag,  in,  940,  1078,  pp2046,  2046n. 

music  in,  941,  p2044n. 

permits  for,  1000. 

rules  as  to  must  be  uniform,  728. 

power  of  city  to  pay  for,  2167. 

council  can  not  order  fire  department  to  participate  in,  plOSSn. 

PARDON— 

of  person  conyicted  of  violating  ordinance,  1090. 

PARI  DELICTO— 

effect  of,  suit  by  city  for  reconyeyance,  1152. 

PARISHES— 

in  England,  44, 106,  111,  pp91,  92n. 

in  Louisiana,  corresponds  to  county,  64. 

proof  of,  by  reputation,  in  Massachusetts,  p359n. 

records  of,  parol  evidence,  623. 

PARKS     (see     also     "Playgrounds;"     "Commcns;"     "Plaza;"     "Public 
Squares") — 
of  ancient  Babylon,  20. 
in  ancient  city  of  Rome,  30,  p61n. 
definition,  1153. 

object  of  municipal  concern  and  jurisdiction,  889. 
officers  having  charge  of,  whether  state  or  municipal,  180. 
power  of  control  cannot  be  delegated,  382. 

recommendation  to  establish,  not  delegation  of  power,  386. 
is  "public  utility,"  1618. 

legislative  control  of,  1820,  219-226,  174,  p506iL 
as  public  or  private  property,  221. 
I>ower  of  municipality  to  acquire,  1154,  1115. 

purchase  of  land  for  as  a  corporate  purpose,  1116. 

purchase  of  land  outside  city  limits  for,  1108. 

power  to  lease  land  for,  1118. 

devise  for,  valid,  1129. 


grant  of  OBO  of  to  railway  companjr,  1166,  p2542. 
r«snlatlng  use  of,  11E7. 

b7  bicycles,  1157. 

regoUtliiK  speed,  11E7,  »82.  986. 

Bubway,  1167,  p2M6. 
dlapoaal  of,  1140,  1141. 

Bale  of,  1141. 

power  to  leaae  for  profit,  p38T6n. 

ratlflcatlon  by  people,  of  sale  or  lease  of,  1147. 
dedicated,  dlTerston  of,  1606. 
taxpayer's  suits  to  prerent  dlTerslon  of,  SGDO. 
abandonmeot  of,  p3346n. 
improrement  of,  necessity  for  bids,  p2SSSiL 
special  asessments  for.  2041. 

special  assessmentB  as  lien  on,  p4488ii. 
not  subject  to  execution,  1160. 
taxes  on,  1162,  p4SG8n. 

delegation  of  power  to  tax  to  commlsslonera,  S38S. 
debts  of  as  ttaose  of  city,  2214. 
rlgbts  of  abutters.  p3328n. 

when  land  abuts  on.  20G6. 
control  over  streets  leading  to,  p2830n. 
negligence  in  Improvement  of,  p6432n. 
dividing  cost  of  maintenance,  2182. 
municipal  Kability  tor  torts,  2678. 
duty  to  llgbt  walks  in,  pG717n. 

department  of.  under  Des  Molnea  plan  of  city  govemmei 
power  to  condemn  railroad  ttarough,  p3143n. 
PARK  COMMISSIONERS— 

as  state  or  municipal  agency,  2668.  pp9T2,  548 2n. 
when  not  an  officer,  p943n. 
power  to  make  special  assessments,  2070. 
Ifabtlity  for  torU.  p5382n. 
PARK  DISTRICT— 

as  municipal  Bubdlrtslon,  296. 
for  "mnnlclpol  purposes,"  110. 
PAHKWAT— 

as  street,  1280. 

special  assessments  for,  2028.  • 
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PAROL  CONTRACTS,  see  "Writing." 

PAROL  EVIDENCE,  see  "Evidence." 

PARTIALITY— 

criminal  liability  for  willful  and  malicious,  550. 

PARTIES  (see  also  "OfficerB")— 

in  actions  by  or  against  municipalities,  2494. 

to  actions  to  collect  special  assessments,  2144-2150. 

to  taxpayer's  suit,  2602. 

to  mandamus,  2568. 

to  quo  warranto  proceedings,  2533. 

defendant,  to  test  corporate  existence,  ppl65,  166n. 

PARTNERSHIP— 

contract  with  firm  where  member  officer  of  municipality,  1252,  513. 
right  of  partners  to  sign  petition,  p4000n. 
dissolution  of,  effect  on  license  granted  to,  1006. 

PARTY  WALLS— 

defined,  892,  p867n. 

ownership  of,  392,  p868n. 

use  of.  392,  p8G8n. 

municipal  power  to  regulate,  392,  p869n. 

compensation  for  use  of,  392,  p870n. 

PASSAGEWAY   (see  also  "Alleys;"  "Tunnels")— 
over  street,  1342. 
private,  dedication  for,  1543,  p3212. 

PASSENGER  ROOMS,  see  "DepoU." 

PATENTS— 

as  authorizing  discriminations,  1697. 

patented    articles   as   precluding   competitiye   bidding,    1197,   and      see 

"Bids." 
municipal  liability  for  infringement  of,  2646. 

PATROLMEN,  see  "Police." 

PAUPERS,  see  "Charities,"  etc.;  "Poor." 

PAVILIONS— 

in  parks,  1117. 

PAVEMENT— 

defined,  p4353n. 

PAVING   (see  also  "Public   Improvement") — 
defined.  p4353,  3889n. 

condition  to  grant  of  railway  franchise,  1647. 
requiring  railroad  to  pave  between  rails,  955. 
requiring  by  street  railway,  p3521n. 
power  to  pave  and  repave,  1832. 
bidding  for  contract,  see  "Bids." 
special  assessments  for,  2028,  and  see  "Special  AsseMmentt." 

PAWNBROKERS— 
regulation  of,  978. 
license  fee,  1023. 

amount  of  license  fee,  p2230n. 
revocation  of  license  of,  p2245n. 
requiring  daily  reports  to  police  by,  745. 
sufficiency  of  complaint  against,  1052. 

PAYMASTER— 

creation  of,  as  assistant,  as  new  office,  p957n. 
6  Meg.— 63 


MUNICIPAI,  COBPOKATIOHS. 
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II  t017-tC01;  Vol.  S.  11  »04-mS.) 

PATMBNT  (Bee  also  "Qerd;"  "L*gel  Tender")— 

tor  public  Improvemente,  method  and  Unw  oC  1M7,  1948,  UGS. 
condltlona,  1949. 
out  of  specl&l  fund,  1950. 
Interest  on  amouat  due,  196S. 

In  advance,  to  public  Mrrlce  compiuilee,  1714. 

of  cUlme  against  mimlolpalltlea,  1477. 

ot  damages  from  public  improvemrate,  1904. 

Ot  license  fees,  recoverr  back,  1009. 

of  municipal  bonds,  2844,  234B. 
medium  of,  2294. 

ot  municipal  debts,  2186. 

of  special  assessment  as  diecharging  lien,  2109. 

ot  taxes,  2406. 

of  warrants,  2252-2264. 

place  of,  bonds,  2292. 

prorislon  for  before  Incurring  debt,  217B. 

proTlsIons  In  warrants  as  to,  2246. 

taxpayer's  suits  to  enjoin,  2596. 

mandamus  to  compel,  2SG4,  2556,  2657. 

time  for,  on  condemning  property,  1514,  IGIG. 

municipal  warrants  as,  p4T64n. 

ss  ratlflcatlon  of  contract,  1258,  p2T44n. 

as  estoppel  to  attack  special  assessment,  2123. 

Involontary,  recoTery  back  from  munlclpalltr,  2607. 
PAYHOLLS— 

of  officers  and  employees,  631. 
PEACE— 

public,  maintenance  of  public  duty,  322. 

regulstlng,  see  "Police  Power." 

breacb  of,  see  "Breach  of  Peace;"  "Disorderly  Conduct.'* 
PEIANUT  ROASTER— 

explosion  ot.  liability  of  city,  PP6447,  6678n. 
PHCUNIAHY  INJURY— 

salty  for,  tiLxpayer's  suit.  2BS6. 
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PENALTIES — Continued. 

forfeitures,  712-714,  and  see  ''Forfeitures.'' 

imprisonment,  715. 

payment  of  costs,  716. 

must  be  certain,  717-719. 

must  be  reasonable,  720. 

amount,  721-723. 

particular  part  of  ordinance,  678. 

void  parts  do  not  inyalidate  legal  parts,  710. 

correspondence  of  ordinance  and  statute  as  to,  720. 

for  refusal  to  accept  office,  473. 

for  obstructing  streets,  1372,  926,  pl998n. 

for  yiolation  of  ordinances,  1088. 

for  nonpayment  of  taxes,  2409. 

collection  of  by  cIyII  action,  pl557n. 

proof  of  ordinance  in  actions  to  recover,  871. 

for  same  act,  imposed  by  state  and  municipal  corporation,  878-887. 

whether  there  can  be  two  punishments,  888. 
statutory,  petition  to  recover,  pll66n. 
action  to  recover  against  public  service  companies,  1776. 
in  contract,  for  delays,  1931. 

PENSIONS— 

for  municipal  officers  and  employees,  611. 

granting  of,  how  far  discretionary,  612. 

sick  benefits,  pl098n. 
for  firemen,  2422. 
for  policemen,  2422. 

requiring  municipality  to  provide,  pp4979,  3904n. 
exemption  from  special  assessments,  2063. 
as  precluding  right  to  sue  for  tort,  p6390n. 

PEOPLE— 

meaning  of  the  term  "the  people,"  62. 

PEREMPTORY  WRIT— 
mandamus,  2573. 

PERFORMANCE— 

of  municipal  contracts,  1269. 

of  public  improvement  contracts,  1926-1941. 

PERISHABLE  FOOD  STUFF— 
regulating  sale  of,  p2134n. 

PERMIT,  see  "Licenses  and  Permlta.'' 

PERSON— 

defined,  2618,  pp5161,  6226n. 

municipal  corporation  sometimes  included  in  term,  108,  p265n. 

PERSONAL  ASSOCIATION— 

ordinance  regulating,  unconstitutional,  749. 

PERSONAL  DISLIKE— 

not  cause  for  removal  of  officer,  566. 

PERSONAL  INJURIES,  see  "Negligence;"  "Torts;"  "Unsafe  Streets." 

PERSONAL  LIABILITY,  see  "Officers." 

PERSONAL  LIBERTY— 

ordinances  interfering  with,  in  general,  941,  740,  741,  746. 
deprivation  of,  unauthorized  without  due  process  of  law,  893. 
forbidding  drunkenness  in  public  places,  760. 
invasions  of,  in  regulating  smoking  of  cigarettes,  921. 
prohibiting  drinking  liquor  as  infringement  of,  961. 
regulating  personal  association,  employment,  etc.,  749. 


PEST  HOUSE— 

as  nuisance,  2669,  [ilSSSn,  and  (see  "HoapitaU;"  "Health' 

acquiring  lands  for,  beyond  corporate  UmltB,  897. 

municipal  power  to  maintain,  905. 

remoYBl  of  Infected  persons  to,  pl93Gn. 

cost  of  building  as  public  charge,  pl934n. 

Implied  power  to  condemn  (or,  1460. 
PESTILENTIAL  DlSEllSEa.  see  "Health;"  "HoaplUI." 
PETITION— 

tor  iDcorporatlon  of  municipal  corporations,  141-143. 

for  Incorporation  as  exemption  from  taxes,  pSOlln. 

In  proceedings  to  annex  or  detach  tsrrltorr,  284,  28S. 

(or  public  Improvements,  18G6-1868. 
as  estoppel,  2121. 

(or  confirmation  of  special  assessment,  3099. 

for  election.  2I9G. 

to  Issue  bonds,  necessltj,  2300. 
PETROLEUM  (see  also  "Exproslvei")— 

keeping  as  offense,  p2392n. 
PETTY  OFFENSES — 

trial  of  In   municipal  courts,  s«e  "Aetiom    to    Enforce 
nances." 
PHARMACISTS,  see  "Drugoiata." 
PHYSICIANS— 

regulations  respecting  the  practice  o(  medicine,  8B9. 
report,  under  penaltr,  existence  of  disease,  etc,  MS. 
prohibiting  advertisements  as  to  venerea]  dlseasea,  962. 

license  tax,  1028. 

power  of  city  to  employ.  1167. 

power  to  contract  with  to  treat  paupers,  24G2. 

municipal  liability  for  torts  of,  pG497n. 
malpractice,  pSIOSn. 
PICKETING— 

for  purpose  of  Intimidating,  etc,  941. 
PIERS,  see  "Wharves." 
PILLARS— 

extending  Into  street,  1349,  pp2908,  1982n. 
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PITS,  Bee  "Excavations." 

PLACARD— 

forbidding  or  regulating  carrying  of,  for  adyertlsing  purposes,  930. 

PLACE— 

of  holding  elections,     914,  pp916-917n. 

different  license  fees  in  different  parts  of  city,  lOOL 

PLACE  OF  TRIAL,  see  "Venue." 

PLAINTIFF,  see  "Parties." 

PLANK  ROADS,  see  "Toll  Roads  and  Turnpikes." 

PLANKS— 

laid  on  sidewalk  as  actionable  obstruction,  2787. 

unsafe,  in  sidewalk,  city  as  liable,  2785,  p5€87n. 

loose,  in  street,  injury  from,  p5677n. 

at  crosswalks,  city  as  liable  for  injury  from,  2791,  p5700n. 

PLANS— 

what  are,  1872. 

defects  in  as  municipal  tort,  2633,  2766,  p5595n. 

defense    that    work    was    done    by    independent     contractor,     2663, 
p5493. 

for  market  houses,  municipal  liability,  2676. 

for  sewers,  municipal  liability  where  defective,  2693. 

inadequate  sewers,  2694. 
defect  of,  for  sidewalk,  city  as  liable  for  slipping  on  ice  on,  2789,  p5696n. 
for  public  improvements,  1835. 

discretion  as  to,  1837. 
reference  to  in  improvement  ordinance,  1887,  p4076n. 
furnished  to  bidders  for  contract.  1207,  1212. 
defects  in  as  proximate  cause,  2851. 

PLAT— 

definition,  1556. 

effect  of,  1556. 

as  statutory  dedication,  1540. 

effect  of  blanks  on,  1566. 

approval  of  as  acceptance  of  dedipation,  p3279n. 

in  proceeding  to  annex  or  detach  territory,  285. 

vacation  of,  1560. 

PLATFORMS— 

in  street,  2922.  pl995n. 
in  alley,  for  goods,  as  nuisance.  pl996n. 
unsafe,  in  street,  city  as  liable,  2752. 
unsafe,  over  gutter,  liability.  p5622n. 
as  proximate  cause  of  injury.  p5763n. 

PLATTED— 

relating  to  annexation  of  territory,  272,  273,  p643n. 

PLATTED  I^ANDS— 

distinguished  from  unplatted,  special  assessments,  2049,  2067. 

PLAYGROUNDS— 

purchase  of  land  for.  p2473n. 

power  to  condemn  for.  1489. 

permits  to  use  as  gifts.  p4611n. 

using  street  for,  by  children,  as  barring  recovery  for  defects  in,  2757. 

PLAZA— 

use  of,  p2538n. 

sale  of.  p3336n. 

revoking  dedication  of.  p:>2G9n. 


Municipal  Cobpobations. 


(lUferMicei  ara  to  aectloDa,  except  aa  otberwlae  Indicated.     ToL  1.  |l  l-4iai 

Vol.  I.  11  <11-M8;  Vol  i.  II  B8S-14I0:  VoL  *,  H  14«-«an;  VoL  I, 

II  101T-l«0t;  VoL  S,  II  M04-tSn.) 

FLEADINQ  (aee  also  "Complaint  or  Information  to  EnfoTM  Pollea  Ragula- 
Oona")— 
in  actiona  by  or  anUnst  munlcipallUea  in  general,  MftE. 
corporata  existence,  etc.,  1G4-167. 

mDniclpal  cbartere  need  not  be  pleaded  apedallr,  S4S. 
of  ordinascM  when  action  founded  thereon,  847,  84S. 
Judicial  notice.  849. 
pleading  snbstance  of,  860. 
pleading  by  title  and  date  of  paaalng,  SEL 
■ulDcleDcy  of  allegation  that  ordinance  waa  duly  passed,  S48. 
of  ordinance  In  action  based  on  negligence,  862466. 
in  action  on  special  tas  bill,  867. 
plea  In  proceedings  to  enforce  ordinance,  1068,  106S. 
plea  of  guilty  as  waiver  of  right  to  question  Talldity  of  ordinuice,  pl709iL 
In  action  br  teacber  to  recover  salary,  2444. 
in  taxpayer's  suits,  2S02. 
in  quo  warranto.  ZB36,  2616. 
a  dedication,  p819Sn. 
petition  to  recover  etatntory  penalty  tor  ne^ect  to  pablista  Unanela]  stsU- 

ment,  pi  166  n. 
signature  by  officer  of  mnnlclpalitr,  pB177n. 
PLSIASURB      GROUNDS,      see     "Parka;"      "Playgroundaj"      *%ommani;" 

"Plaza;"  "Publlo  Squaraa." 
FI^nMB — 

power  to  pledge  municipal  property,  1144. 
power  to  pledge  municipal  fnnda,  p4604n. 
as  debt  beyond  debt  limit.  2123. 
of  candidate  for  public  office,  p990n. 
PLUMBING— 

power  to  require  taking  out  of  license,  B88. 
license  fee  as  a  tax,  p2S03a 
license  tax  on,  1016. 
municipal  power  to  engage  In  business  ot,  1811 
negligence  of  plumbers  In  street,  dty  as  liable,  p&6S6n. 
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POLICB— 

police  force  in  general,  436,  2414,  pp976,  977n. 

police  commissioners,  2416,  556,  pl216n. 

chief  of  police,  2416. 

mayor  as  member  of  police  board,  438. 

policemen  and  officers  of,  pp974-977n. 

power  to  appoint,  459,  pplOlS,  1014n. 

power  of  board  to  enact  ordinances,  671. 

statute  requiring  metropolitan  police  board,  p4979n. 

duty  to  employ  competent  police,  2666. 

power  to  expend  money  for,  2167. 

municipal  charters  may  proyide  for  control  of,  324. 
policemen  as  "public  officers,"  2417,  181,  180,  p943n. 
legislative  control  of  department,  2418,  181,  180. 
who  may  appoint  policemen,  2419. 
.  ..remoyal  or  suspension,  2420. 
salaries  and  compensation,  2421. 
pensions,  2422,  2169. 

reimbursement  for  expenses  incurred,  2423. 
power  to  tax  cannot  be  delegated  to,  2383. 
soliciting  funds  by,  for  political  practices,  p990n. 
power  to  grant  permits  for  parades,  1000. 
personal  liability  of  policemen  for  their  acts,  2424,  pll70n. 
criminal  responsibility,  2426,  pl202n. 
powers,  rights  and  duties  of,  2426. 
entering  premises  without  warrant,  2427. 
powers  of  police  officers  to  arrest,  2428,  103^. 
injunction  against  police  officers,  2429. 
liability  for  torts  of  policemen,  2431,  2666. 

bridge  police,  liability  for  torts  of,  2627. 
right  of  policemen  to  sue  where  injured  by  unsafe  street,  2766. 
notice  to  of  defect  in  street  as  sufficient,  2810. 
notice  to  chief  of  police  of  defect  in  street,  2810. 
sufficiency  of  report  of  as  basis  of  prosecutions,  1063. 
mandamus  to  enforce  law,  804. 
emplosrment  of  surgeon  for,  pl086n. 

POUCE  COURTS,  see  "Municipal  Courts.'* 

POUCB  DISTRICT— 

as  municipal  sub-division,  296. 

POLICE  JURISDICTION— 

beyond  corporate  limits,  897. 

POUCB  JURY— 

power  to  enact  ordinances,  pl458n. 

POLICE  ORDINANCES— 
defined,  639. 

may  combine  contract  regulations,  642. 
sufficiency  of  title  of,  682,  683,  684. 
how  validity  of  may  be  questioned,  796. 
general  requisites  of,  enumerated,  898. 
nature  of  largely  discretionary,  899. 
public  welfare  as  basis  of  construction,  889,  pl886n. 

POLICE  POWER— 
Chapter  on,  889-985.  vol.  3. 
grant  of  license  as  exercise  of,  see  "Llcensea." 
license  tax,  see  "License  Tax." 
enforcement  of  regulations  by  action,  1029-1101,  vol.  3,  and  "Actions  to 

Enforce  Police  Regulations." 
defined,  889,  ppl882-1886n. 


cbaracterlzed  as  "law  of  overruling  neceutty,"  plSlln. 

Implied  powers  relating  to,  362. 

cannot  be  surrendered  or  delegated,  382,  386. 

contracts  bargaining  away  power  to  exercise,  1169. 
use  of,  for  prWate  advantage.  ST. 

limitation  of,  province  of  legislature  and  Judiciary,  893. 
exercise  of  by  municipal  corporations,  891. 

under  general  welfare  clause,  896. 

enact  of  decision  of  municipal  authorities,  S96. 

eiercise  of,  within  or  wltbout  corporata  limits,  897. 
general  requisltea  of  ordinance  eiercislng,  898. 
bow  exercise  of  may  be  questioned,  796. 
exercise  of  as  Interference  with  commerce,  788-790. 

quarantine  law,  791.  792. 
harbor  regulations,  793. 

as  Impairing  contract  created  by  street  francblBe,  1672. 
over  graiit«e  of  street  francblM,  1677-1686,  and  see  "Fran 
blasting,  952. 
explosives.  952. 
lumber  yards,  951. 
offenses  affecting  public  peace  and  order,  971,  pp2161n. 

disturbing  tbe  peace,  972,  pp2162,  2163n. 

forbidding  carrying  of  concealed  weapons,  973. 
forbidding  cruelty  to  animals,  974. 
forbidding  vagrancy  under  penalty,  97B. 
requiring  ladies  to  remove  hats  at  theaters,  etc.,  976. 
Illustrations  of  regulations  of  various  occupatlMia,  977,  ppS16 
regulations  of  pawnbrokers.  978. 
protecting  private  property;  trespassing,  879. 
establishment  of  eight  hour  laws,  981. 

limiting  day's  work  and  regulating  payment  of  laborers,  981,  p 
caring  for  Indigent  and  Infirm,  982, 

regulating  the  wearing  ot  hat  pins  with  points  exposed,  984. 
Imposing  duties  on  drivers  of  vehicles  when  Injury  results  to 

property,  985. 
power  to  regulate  nuisance  In  general,  900-904,  and  see  "Nu 

power  to  abate,  904. 
not  Include  power  to  levy  taxes.  2363. 
maintenance  of  sewers  as.  1428. 
special  asseasment  as  exercise  o(,  2017. 
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POUCE  POWER— Continued. 

illustrations  of  exercise  of  power,  pp2006-2011n. 
regulation  of  posts,  poles,  electric  wires,  underground  conduits,  gas  pipes, 
etc.,  928. 

illustrations  of  exercise  of  power,  pp2011-2014n. 
regulating  bill  boards  and  structures  for  advertising,  929,  pp201&-2023n. 
distribution  of  hand  bills,  circulars,  adyertislng  matter,  etc,  930,  pp2023- 

2025n. 
adrertising  on  vehicles  or  on  persons  using,  931,  pp2026-2030n. 
regulating  riding  and  driving  on,  932,  pp2031-2033n. 
regulating  width  of  tires  of  vehicles,  933. 
limiting  weights  of  loads  of  vehicles  passing  over,  934. 
regulating  running  of  automobiles  on,  985. 

illustrations  of  exercise  of  power,  pp2036,  2037n. 
excluding  automobiles  from  certain  streets,  936,  p2088n. 
regulation  of  use  of  bicycles  and  velocipedes  on,  987. 

use  of  sidewalks  by  bicycles  and  other  vehicles,  938. 
regulating  hitching  and  attending  horses  and  teams  in,  939. 

leaving  animals  unfastened  in,  p2043n. 
regulating  street  parades,  940,  pp2044-2046n. 
loitering  on;  picketing,  940. 
regulating  hotel  drummers,  942. 

restraining  animals  from  running  at  large  on,  943,  944,  pp2050-2052n. 
regulating  driving  of  animals  on,  943. 
preventing  or  regulating  dogs  on,  945. 
regulating  operation  of  locomotives,  trains  and  cars  on,  953-955,  pp2087  to 

2105n. 
regulation  of  grantees  of  street  franchises,  see  "Franchises." 
Health  and  Sanitary  Regulations, 
power  to  make  and  enforce,  etc.,  899. 
contagious  and  infectious  diseases:  quarantine,  905. 
requiring  report  of  contagious  diseases,  905. 
burial  of  the  dead;  cemeteries,  crematories,  906. 
slaughtering  of  animals,  slaughter  houses,  908. 
dairies  and  cow  stables,  909. 
livery  stables,  910. 
hogs  and  hog  pens,  912. 
dead  animals,  garbage,  offal,  etc.,  913. 

exclusive  right  to  remove,  914. 
house  dirt,  rubbish,  privy  vaults,  etc.,  016. 

drains,  ponds,  stagnant  water,  pollution  of  water  supply,  etc,  916. 
wells,  917. 

emission  of  dense  smoke.  918. 
growth  of  weeds  on  private  property,  919. 
cultivation  of  rice  in  municipal  area,  920. 
regulating  sale  and  smoking  of  cigarettes,  921. 
regulating  sale  of  cocaine,  922. 

regulating  sale  of  non-lntoxlcatlng  and  soft  drinks,  923. 
regulation  of  tenement  houses,  980. 
forbidding  spitting,  983. 

PUBLIC  MORALS  AND  DECENCY — 

regulating  moving  picture  and  variety  shows,  958. 

gambling,  gaming  houses,  lotteries,  bowling  alleys,  billiards  halls,  etc, 

959. 
regulating  sale  of  Intoxicating  liquor,  960. 

various  Illustrations  of  regulations,  pp2120-2124n. 
forbidding  public  drunkenness,  961. 
forbidding  obscene  advertisements,  962. 
observance  of  the  Sabbath.  963. 


tenement  bouses.  9S0. 

skating  rinks.  947. 
Ragulation  of  market*  and  salea. 

eata^Ilsbment  and  regnlatlon  of,  965,  pp21Sl-21S9iL 

tOrblddlDK  private  and  conflnlng  sale  and  purduue  to  public, 

regulation  of  hucksterB,  hawkerv,  etc  967. 

protecting  frntt  and  Cood  on  sale  from  flies  and  dnst,  968. 

regulating  sale  of  milk.  Inspection  and  adulteration.  969.  pp 

weigbts  and  measures  may  be  required  and  regulated.  970. 
POLICE  STATIONS  (see  also  "Police;"  "Jails")— 

municipal  Hablltty  for  negligence,  264S,  2481. 
POUCY— 

regulating  game  of,  p2113n. 

Judicial  notice  as  to,  pl742n. 
POLITICS— 

partisan,  as  reason  for  legislative  interference  wltli  maDl< 
243,  pBEOn. 

in  municipal  electtona.  99. 

separation  of  national  and  state  and  local  laanes,  100. 

In  England  in  municipal  elections,  plSSn. 

soliciting  funds  for.  as  ground  tor  removal  from  office,  E56. 

removal  of  officers  on  account  of,  forbidden,  BEG,  667,  pl227iL 

In  appointments  declared  penal,  341. 
POLL  TAX— 

power  to  levy,  2364,  727,  p2S03n. 

limits  on  amount,  23 S 4. 

one  working  out  is  servant.  p64T2n. 
POLLS,  see  "Elections," 
POLLUTION— 

forbidding,  in  exercise  of  [>ollce  [>ower,  916. 

of  stream  by  discharging  sewage  Into,  3706,  1441,   1445, 
injury  to  healtb  as  actionable,  2698. 
PONDS- 

as  nuisances.  pl928,  2392n. 

draining  or  filling  up  to  abate  nuisance,  pl963n. 

forbidding  pollution  of  waters  of,  916. 

diBcbargjng  of  sewage  Into,  2706. 

In  nark,  falltnc  Into.  n5512n. 
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POOR— Continued. 

proYiding  for,  as  municipal  function,  322. 

assisting  under  the  general  welfare  clause,  895. 

legislature  may  Impose  obligation  to  support,  236. 

obligation  of  New  England  towns  to  support,  388,  p855n. 

trusts  for  benefit  of,  yalid,  1130. 

power  of  city  to  purchase  land  for  asylum,  1106,  p2468. 

in  England,  44,  pp89,  91n. 

municipal  liability  for  torts  of  poor  house  officers,  2668. 

POPULATION  (see  also  "Census")— 
as  basis  of  classification,  204. 
of  municipal  corporations,  judicial  notice  of,  p366n. 
presumption  as  to,  p357n. 
of  yarious  cities,  826,  836-839,  78-76. 
of  ten  largest  cities  in  world,  pl98. 
of  leading  cities  of  United  States,  tables,  ppl96-202. 

PORCH  (see  also  "Steps")- 
reyoking  permit  for,  1319. 

PORTERS— 

state  and  municipal  regulations  of,  at  stations,  887. 

PORTS— 

not  towns  or  cities,  pp4687,  4696n. 

POSSESSION— 

person  in,  as  defendant  in  suit  to  collect  special  assessment,  2146. 

POST— 

across  street,  injury  from,  city  as  liable,  2780. 
for  lamps  in  street,  928,  pl994n. 

POSTAGE— 

purchase  of,  bids  unnecessary,  1187. 

POSTING  (see  also  "Publication;"  "Notice")— 
publication  of  ordinance  by,  proof  of,  866. 
notices  of  requests  for  bids,  1214,  1216. 
notice  of  warning  of  New  England  town  meeting,  678. 

POSTPONEMENT— 

of  special  assessment  proceedings,  4440n. 

POST  OFFICE,  see  •'Mall." 

POST  ROADS— 

what  are,  p3384n. 

POUNDS— 

municipal  liability  for  torts  of  pound  officers,  2667. 
power  to  Impound,  see  "Animals." 

POWDER  MAGAZINE  (see  also  ''Exploslvet")— 
regulation  of,  962,  p2084n. 
license  for,  p2226n. 

POWERS  OF  MUNICIPAL  CORPORATIONS— 
chapters  on,  360-410,  yoL  2. 
the  usual  powers  stated,  351. 
general  rule  as  to,  stated  and  explained,  362. 
roles  of  construction  of,  868. 

reasonable  construction,  364. 

etCect  of  specific  enumeration  of,  illustrated  In  enactment  of  ordi- 
nances. 366. 

construction  of  power  "to  regulate,"  866,  ppl941, 1946,  8400n. 
limited  by  grant,  p787n. 
Judicial  statements  ot  pp788-786n. 


Municipal  Cobporations. 


(Referencea  are  to  sectloDB.  except  as  otherwise  Indicated.     Vol.  1,   H  l-tlt: 

Vol.  t,   II  111-SgS:  Vol.  I.   II  889-1420:  Vol.   4.   f|   14Sl-)0ia;   Vol.  E. 

If  tO17-iS03;  Vol.  I.  11  t<04-lB».) 

POWERS  OF  MUNICIPAL  CORPORATIONS— ConUnned. 
cannot  be  conferred  br  apedal  lawi,  190. 

to  subscribe  to  stock  of  private  corporation  a,  39S. 
leKlsUtlve  grant  for  public  purpaaea  onl7.  393,  p872,  873d. 
constitutional  problbltlon,  3&4. 
grant  of  power;  reetrlctions  and  constracUon,  396. 

to  ofler  rewarda,  391. 

aa  to  part;  walla,  392,  and  see  "Party  Walla." 

aa  to  wbarveH,  see  "Wh«rv««." 

aa  to  terrlea,  see  "Ferrlea." 

to  do  other  particular  thlnsa,  aee  "Contrseta;"  "Corporata  Property;" 
"Leaaea;"  "Sales;"  "Streeta;"  "Franchises;"  "Eminent  Domain:" 
"Dedication;"  "Municipal  Ownerahlp;"  "Municipal  Trading;"  "Fi- 
nancial Powers;"  "Indebtndnoas;"  "Expenditures;"  "Dabt  Limit*;" 
"Warrants;"  "Municipal  Bonds;"  "Municipal  Taxea." 
Implied  or  Incidental  powsra. 

general  rules  aa  to,  3GT. 

Gonflned  to  municipal  affairs.  858. 

municipal  corporation  cannot  engage  In  private  business,  3G9,  and  em 
"Munieipsl  Trading." 

to  enact  ordinances,  360. 

respecting  offlcee  and  ofDcers,  361. 

relating  to  police  and  sanitary  regulatSons,  361,  and  see  "Police  Power." 

appropriations  aa  donation  forbidden,  368,  and  see  "Donattons." 

appropriations  for  celebrations,  «ntartalnmenta,  etc,  void,  368. 

bounties  to  soldiers,  S66. 

espenditurea  to  obtain  or  oppose  legislation,  366. 

miscellaneous  lllustratlona,  S6?,  3GS. 

to  compromise  disputed  claims,  p368n. 

to  submit  to  arbitration,  308,  pS13. 

by  virtue  of  usage  or  custom,  369,  3T0. 

under  general  welfare  clauae,  see  "General   Welfare  Clause." 
Execution  of. 

metbod  of  exercise  of,  STl,  372. 

when  ordinance  necessary,  373. 
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PREACHING— 

on  street,  requiring  license  for,  pl692iL 

PREAMBLE— 

formal  part  of  ordinance,  678. 
of  ordinance,  rarely  used,  686. 

forbidding  smoking  in  street  cars,  pl491n. 
in  construction  of  law  or  ordinance,  812. 

PRECINCTS— 

.  as  municipal  subdivision,  296. 

PREJUDICE— 

as  disqualification  to  set,  in  proceeding  to  remove  officer,  566. 

PREPOSITIONS— 

inaccurate  use  of,  in  ordinances  or  law,  815. 

PRESCRIPTION— 

doctrine  of,  in  creation  of  municipal  corporations,  150. 

in  England,  104,  120. 
corporation  may  acquire  name  by,  248. 
respecting  existence  and  exercise  of  municipal  powers,  869. 
establishment  of  streets  by,  1295-1304. 

distinguished  from  adverse  possession,  1296. 

distinguished  from  dedication,  1297,  1638. 

not  authorize  obstruction  in  street,  1336. 
right  to  maintain  a  ferry  by,  406. 
right  to  pollute  stream  as  acquired  by,  1441,  2706. 
right  of  public  service  company  to  use  street,  as  acquired  by,  1687. 

PRESENTATION— 

of  claims  against  municipalities,  2465-2470. 
of  warrants  as  fixing  priorities,  2254. 

PRESIDENT— 

chief  officers  of  village,  438. 

PRESIDING   OFFICER    (see  also   "Council")— 
vote  necessary  to  elect,  598. 
mayor  as,  see  "Mayor." 

PRESUMPTIONS— 

arising  from,  acquiescence  as  to  location  of  municipal  boundaries,  260. 

as  to  continuance  of  ordinance  in  force,  860. 

as  to  steps  in  enactment  of  ordinance,  862. 

as  to  publication  of  ordinances,  864. 

as  to  affixing  of  corporate  seal,  258. 

as  to  intention  to  dedicate,  1569. 

as  to  population,  p357n. 

as  to  power  to  condemn,  p3078n. 

as  to  publication  of  proposal  for  bids,  1216. 

as  to  reasonableness  of  ordinance,  731,  860. 

as  to  reconsideration  by  legislative  body,  612. 

as  to  reasonableness  of  rates,  1745. 

as  to  regular  or  special  meeting,  pl322n. 

as  to  safety  of  street,  right  of  traveler  to  Indulge  in,  2824. 

as  to  sufficiency  of  municipal  records,  619. 

as  to  validity  of  change  of  corporate  boundaries,  289,  p661n. 

as  to  validity  of  contracts,  1251. 

of  acceptance  of  dedication.  1578. 

of  authority  of  municipal  officers  to  bring  suit,  2497. 

In  favor  of  elections,  2202. 

in  favor  of  existence  of  corporation,  p358n. 

In  favor  of  municipal  bonds,  2348. 

In  favor  of  municipal  conveyances,  1150. 


ntea  ot  public  lervlcs  eompanlsa,  172S-1T62. 
PRINCIPAL  AND  AQBNT  see  "Aganto" 
PRINCIPAL  AND  SURETY  mq  "Surotlaa." 
PRINTINO— 

power  to  contract  for,  IIGT. 

oomiwtltlTe  bids,  neceaalt;  for,  p2636iL 

implied  promise  to  pa;  for,  12SS. 

contract  for  beyond  term  of  monlclpal  oflleer,  US4. 

contract  for  as  asstgnable,  12T3. 

llcenae  fee,  printing  office,  1028. 

necessUr  for  printing  ordlnameaa,  plSUn. 
PRIORITIES— 

claims   against   municipalities,   2178. 

In  payment  of  warrante,  1361. 

of  liens  for  special  aaBeBsmeats,  2110. 

between  tax  liens,  2403, 
PRISONS  AND  PRISONERS  (see  also  "Jalto;"  "Police;"  "Poll 
"Imprisonment") — 

implied  power  to  condemn  fOr,  1460. 

contract  for  board  of,  p2e78n. 

right  to  sue  municlpalltr  tor  negligence,  SMS. 
PRIVATE  AFFAIRS— 

ordinances  cannot  relate  to,  as  dlstincnlBhed  from  corport 

tn. 

PRIVATE  BUSINESS  see  "Munlelpal  Trading." 
PHIVATB   CORPORATIONS— 

public  and  private  distlngulsbed  and  illustrated,  ppIES,  268 

corporate  franchise  distinguished,  1615. 

street  franctaiae  beyond  life  ot  1SG4. 

grant  to  use  streets  before  incorporation,  S408. 

capttalliatfon  as  test  of  ralue,  17S1. 

holding  company  to  evade  debt  limits,  22S4. 

liability  of  managing  officer  for  misconduct  of  emploree^  10 

lIoecBe  tax  on  foreign,  785. 

may  be  dissolved,  p686n. 

officers  of  municipality  as  members  ot,  power  to  contract  v 
1252. 
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PRIVATE  CORPORATIONS— Continned. 

prooeedingB  to  disBOlTe;  intenrention  by  taxpayers,  p5834n. 
where  Btocka  and  bonds  taxable^  pSOOOn. 

PRIVATE  DWELUNGS— 

ezelnding  from  operation  of  law  forbidding  emission  of  dense  smoke, 
918. 

FRTVATB  ENTERPRISES— 

power  of  dty  to  aid,  see  ''Donations;''  "Public  Purposes." 

PRIVATE  HOSPITALS— 

permission  to  erect,  altbougb  general  ordinances  forbid,  739. 

PRIVATE  INTERESTS  (see  also  "Public  Purposes")— 
subservient  to  general  Interests,  891. 

PRIVATE  MUNICIPAL  CAPACITY— 

origin  of  term  as  applied  to  municipal  corporations,  119,  p290n. 

PRIVATE  NinSANCE  see  "Nuisances." 

PRIVATE  PROPERTY- 
franchise  as,  1614. 
licenses  as,  712. 

ownership  of  as  qnallflcatlon  for  office,  447. 
protecting  rights  of.  as  municipal  function,  322. 

observance  of  rights  of,  In  removing  obstructions  and  nuisances,  926. 
rights  ot  not  affected  on  change  of  corporiite  boundaries,  293. 
ordinances  operate  upon  all,  within  corporate  limits,  665,  660. 

rule  as  applied  to  licenses,  656. 
municipal  corporation  may  regulate  keeping  and  use  of,  741,  742,  p927n. 

regulating  occupation  of,  by  women  of  lewd  character,  744. 
police  power  extends  to  protection  and  beneficial  use  ot  889,  and  see 

"Police  Power." 
taking  of,  without  due  process  of  law,  740,  893,  and  see  "Eminent  Do- 
main." 

what  Is,  744. 

depriving  use  of,  742. 
oonflscatlon  and  summary  destruction  of,  744,  892,  890,  ppl890-1893n. 

under  guise  of  police  power,  unauthorized,  893. 

In  abatement  of  nuisance,  ppl930,  1981,  1891n. 
when  a  nuisance,  812,  ppl890-1898n,  and  see  "Nuisances." 
direct  Injury  to  from  defective  plans,  2688,  p5429n. 

PRIVATE  PURPOSES,  see  "Public  Purposes." 

PRIVATE  ROADS— 
not  streets,  1280. 
power  to  condemn  for,  1491. 
liability  where  unsafe,  2786,  p5595ii. 
dn^  to  provide  barriers  where  private  road  runs  Into  street,  2801. 

PRIVATE  STATUTES — 

pleading  at  common  law,  850. 

PRIVILEGES — 
what  are,  1614. 

conferring,  to  be  by  ordinance,  684. 

grant  of  right  to  use  streets,  see  "Licenses;"  "Franchises." 
to  use  streets,  revocation  of  not  Judicial  act,  808. 
power  to  tax,  2388,  p4943n. 

PRIVY  VAULTS— 

as  nuisances,  915,  ppl928,  1960,  1961n. 
regulating  removal  of  contents  of,  915. 

PRIZE  FIGHTS— 

enjoining  Interference  with,  2429. 


PRINCIPAL  AND  AGENT  iM  "Ag«nt^ 
PRINCIPAL  AND  SURETY  aee  "SurvtlM." 
PRINTINO— 

pow«r  to  contract  tor,  1167. 

oompetltlTe  bids,  neoMritT  tor,  [i2S86ii. 

implied  promlso  to  pay  for,  1368. 

contract  for  berond  term  of  monldpal  olBcer,  UB4. 

contract  tor  as  asalgndble,  1273. 

llcenM  tee,  prlntluK  offlce,  10£8. 

Deoeailty  for  printing  ordlnancM.  pl840iL 
PRIORITIES— 

olalnia  against   munlclpalltlea.  Si78. 

In  payment  of  warrante,  S2E4. 

of  Uena  for  special  asaessmenti,  SllO. 

between  tax  liens,  S40>. 
PRISONS  AND  PRISONERS  (sae  also  "Jails;"  "Pelle*;"  "Poi: 
"Imprisonment") — 

Implied  power  to  condemn  tor,  1460. 

contract  for  board  of,  p25T8n. 

rlKht  to  sue  municipality  tor  ne^lsanea,  1641. 
PRIVATE  AFFAIRS— 

ordinances  cannot  relate  to,  as  dlsttncnlsbed  from  oorpor 
67S. 
PRIVATE  BUSINESS  see  "Municipal  Trading." 
PRIVATE   CORPORATIONS— 

public  and  private  dlstlngulsbed  and  OlOHtratMl,  ppISI,  261 

corporate  tranchlie  dlstlnguiihed,  161G. 

street  franchise  beyond  life  ot  16C4. 

grant  to  use  streets  before  Incorporation,  840S. 

capitalisation  as  test  of  ralue,  176L 

holding  company  to  STade  debt  limits,  8884. 

liability  of  managing  offlcer  tor  misoondnct  of  emploTe^  1( 

license  tax  on  foreign,  786. 

may  be  dissolTed,  p6S6n. 

officers  ot  municipality  as  members  oC  power  to  oontraet  i 
1ZG2. 

officers  who  may  sign  petitions,  p89fl>n. 
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PRIVATE  CORPORATIONS— ConUnned. 

prooeedlngB  to  dlsBolTe;  intenrention  by  taxpayers,  p5834n. 
where  Btocka  and  bonds  taxable,  pSOOOn. 

PRIVATE  DWELUNGS— 

excluding  from  operation  of  law  forbidding  emission  of  dense  smoke. 
918. 

PRIVATE  ENTERPRISES— 

power  of  city  to  aid,  see  ''Donations;"  ''Publlo  Purposes.'* 

PRIVATE  HOSPITALS— 

permission  to  erect,  although  general  ordinances  forbid,  789. 

PRIVATE  INTERESTS  (see  also  "Publle  Purposes")— 
subservient  to  general  interests,  8S1. 

PRIVATE  MUNICIPAL  CAPACITY— 

origin  of  term  as  applied  to  municipal  corporations,  119,  p290n. 

PRIVATE  NinSANCE  see  "Nuisances." 

PRIVATE  PROPERTY— 
franchise  as,  1614. 
licenses  as,  712. 

ownership  of  as  qualification  for  office,  447. 
protecting  rights  of.  as  municipal  function,  322. 

observance  of  rights  of,  in  removing  obstructions  and  nuisances,  926. 
rights  ot  not  affected  on  change  of  corporiite  boundaries,  293. 
ordinances  operate  upon  all,  within  corporate  limits,  665,  660. 

rule  as  applied  to  licenses,  656. 
municipal  corporation  may  regulate  keeping  and  use  of,  741,  742,  p927n. 

regulating  occupation  of,  by  women  of  lewd  character,  744. 
police  power  extends  to  protection  and  beneficial  use  of,  889,  and  see 

"Police  Power." 
taking  of,  without  due  process  of  law,  740,  893,  and  see  "Eminent  Do- 
main." 

what  is,  744. 

depriving  use  of,  742. 
confiscation  and  summary  destruction  ot  744,  892,  890,  ppl890-1893n. 

under  guise  of  police  power,  unauthorized,  893. 

In  abatement  of  nuisance,  ppl930,  1981,  1891n. 
when  a  nuisance,  812,  ppl890-1898n,  and  see  "Nuisances." 
direct  injury  to  from  defective  plans,  2683,  p5429n. 

PRIVATE  PURPOSES,  see  "Public  Purposes." 

PRIVATE  ROADS— 
not  streets,  1280. 
power  to  condemn  for,  1491. 
liability  where  unsafe,  2786,  p5596n. 
duty  to  provide  barriers  where  private  road  runs  into  street,  2801. 

PRIVATE  STATUTES — 

pleading  at  common  law,  850. 

PRIVILEQES — 
what  are,  1614. 

conferring,  to  be  by  ordinance,  684. 

grant  of  right  to  use  streets,  see  "Licenses;"  "Franchises." 
to  use  streets,  revocation  of  not  Judicial  act,  808. 
power  to  tax,  2388,  p4943n. 

PRIVY  VAULTS— 

as  nuisances,  915,  ppl928.  1960,  1961n. 
regulating  removal  of  contents  of,  916. 

PRIZE  FIGHTS— 

enjoining  interference  with,  2429. 


prohlbitlnK.  S9G,  971,  972,  pp2ie2,  1693,  1694ii. 

complaint,  lOGZ,  ii2348. 

right  to  Jury  trial,  1060. 
PROFESSIONS,    see    "LIcanHs;"    "Lleeim    Tax;"    "Police    I 

torn*/!;"  "Phxtlclans." 
PROFIT — 

rates  of  municipal  plant  ae  producing,  p3S6Sn. 

municipal  llablllt;  for  tort  where  bUBfneu  conducted  toi 

lose  of,  from  street  Improvements,  199S. 
PBOHIBITTON  (see  also  "Intoxicating  Llquora;"  "PanaltlM")- 

power  to  prohibit  as  power  to  punish,  710. 
PROHIBITION,  WRIT  OP— 

as  remed;.  2616. 

to  determine  title  to  public  office.  6S2. 

to  question  validity  of  ordinance,  799. 

to  prevent  proceeding  for  violating  ordinance,  1100. 
PROJECTIONS— 

OT«r  streets,  etc..  power  of  regulation  and  removal,  327, 
and  see  "Cornices;"  "Bay  Windows;"  "Awnings,"  ate. 
PROMISES— 

of  candidates  for  public  office,  p990n. 
PROMISSORY  NOTES— 

power  of  municipality  to  execute,  2161,  pSSOn. 

Instrument  as  note  or  bond,  p46Sln. 

warrants  as,  2241. 

power  of  town  to  purchase,  889. 

taxing  by  municipality  in  settlement,  2481.  p24BGn. 
PROMOTIONS— 

la  office  and  public  places,  E07. 
PRONOUN— 

In  construction  of  ordinance  and  laws,  pl741n. 
PROOF,  see  "Evidence." 
PROPERTY— 

Of  municipality,  see  "Corporate  Property." 

of  private  person,  see  "Private  Property." 

what  Is.  1456,  3074n. 
PROPOSALS  FOR  BIDS,  see  "Bids." 
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PROSTITUTION— Continued. 

oonyersing  with,  forbidding,  p2108n. 
forbidding  visiting  private  houses,  966. 
forbidding  renting  property  to,  746. 
confining  to  certain  districts,  956,  744. 
power  of  municipality  to  license,  986. 

PROTESTS— 

against  proposed  public  improvements,  1860. 

PROVISIONAL.  GOVERNMENTS— 
for  cities  and  towns,  p296n. 

PROXIES— 

signature  of  bonds  by,  p4887n. 

PROXIMATE  CAUSE— 

defect  in  street  must  be  proximate  cause,  2843. 

obstruction  as  proximate  cause  where  obstructive  character  not  cause, 
2844. 
concurring  and  intervening  causes;   defect  in  street  need  not  be  sole 
cause,  2845. 

Massachusetts  rule,  2846. 

proximate  cause  not  always  immediate  cause,  2847. 

act  of  injured  person  as  concuring  cause,  2848. 

where  concurring  cause  act  of  third  t>er8on,  2849. 

where  exact  cause  in  doubt,  2850. 

application  of  rule  where  concurring  cause  is  slippery  condition,  snow, 
ice,  etc.,  2851. 

intervening  causes,  2852. 
injury  as  result  of  negligence  as  test,  2853. 
runaway  horse  as  proximate  cause,  2854. 
fireman  injured  by  defect  in  street,  p5070n. 
breaking  of  sewer,  p5541n. 
of  injury  from  slipping  on  sidewalk,  2789. 
contributory  negligence  as,  2820. 

PRUSSIAN  CITIES— 

modem  government  of,  73. 

PUBLICATION— 

of  advertisement  for  bids,  1213-1216. 

of  application  for  street  franchise,  1638. 

of  notice  of  proposed  local  improvements,  1854. 

of  notice  of  special  assessments,  2076. 

of  notice  of  proceedings  to  confirm  assessment,  2098. 

of  ordinances  and  notice  of  pendency,  697  et  aeq. 

of  appropriation  ordinances,  p4642n. 

of  ordinance  or  notice  calling  bond  election,  2196,  2197. 

of  ordinance  for  issuance  of  bonds,  2299. 

of  improvement  ordinances,  1877. 

of  tax  ordinance,  p5022n. 

time  and  frequency  of,  698. 

of  amendment  on  passage,  700,  701. 

errors  in,   865. 

proof  of,  when  required,  864. 

mode  of  making,  865. 

time  for,  notice  of  improvements,  pp3982-3985n. 

estoppel  of  municipal  corporation  from  questioning  publication,  797. 

PUBUC  ADMINISTRATOR— 

of  city,  may  employ  attorney,  pl090n. 

PUBUC  AFFAIRS— 

department  of,  under  DesMoines  plan  of  city  government,  341. 

6    Meg.— 64 


Municipal  CoBro&A.TiONS. 


(Iurer«nc«B  « 

II  t01T-!e03;  Vol.  6,  II  2604-2gfiB.) 

PTIBUC  ADDRBBSB8— 

forbidding  In  pu-ln,  U67. 
PTIBUC  ABBEUBLIBS— 

on  atroetB,  forblddln*  BDd  ncnlattnc  pMtTii. 
PUBLIC  BOARDS,  see  "Board  ■." 
PUBLIC  BUILDIN08.  ae«  "BulldlnflfL" 
PUBLIC  COMPOBT— 

police  power  extends  to  matten  aff«etlaK  889,  and  eee  "Police  Power." 
PUBLIC  COMMON,  >ee  "Commone;"  "Public  Bquarea;"  "Plaza;"  "Parkt;" 

"  Playgrounds," 
PUBLIC  CONVBYANCBS— 

resiilatlon  ot,  under  police  power,  890,  889. 
PUBLIC  CORPORATION   (lee  aim  "Municipal    Corporation;"    "Countiei:" 
"Towni!"    "Vlriagee;"    "BoroughiT') — 

described,  106. 

private  oorporatons  degcrlbed,  106. 

wbat  ones  may  pan  ordtnancea,  670. 
PUBLIC  DEFENSE— 

■eonrlng  orma  tor,  under  general  welfare  clanse,  896. 
PUBLIC   DISPLAYS,   see  "Paradu;"   "Exhlbltlone;"   "Fulrs." 
PUBUC  DUTY— 

mandaniiu  to  compel  enforcement  at,  804. 
FUBLIC  EDUCATION— 

ebapter  on,  MS34446,  roL  6,  and  see  "ftchoela.'* 
PUBLIC  FUNDS,  see  "Punde." 
PUBLIC  HEALTH,  see  "Health;"  "Police  Power." 
PUBUC  IMPR0VEMBNT8— 
Chapter  on,  ISIS-IOIS,  ToL  4. 

contracts  for.  see  "K^ontracte." 

wbat  are,  1S16. 
munfclpal  bridge  over  naTlgable  wmten  constltnte,  410. 
r  of  legislature  to  require  city  to  pay  for,  pSSddn. 
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PUBLIC  IMPROVEMENTS— ConUnued. 

discretion  as  to  mode  of  making,  1840*  1S41. 

necessity  for  contract  for,  1840. 

time  for,  1841. 

before  street  opened,  1842. 

establishment  of  grade  as  condition  precedent^  184S. 

power  to  change  grade,  1844. 

pipes,  laying  before  paving,  1846. 

as  Interfering  with  franchise  rlfl^ts,  1846. 

discontinuance  or  abandonment  o^  1847. 

board  of,  to  keep  record,  617. 

remoTal  of  soil  from  one  street  to  another,  1809. 

necessity  for  aathorlty  to  make,  as  condition  to  special  assessments, 

8024,  2026. 
municipal  liability  for  failure  to  make,  2684. 

construction  or  repair  ot  municipal  liability  for  negligence,  2684,  2685. 
Procedure, 
preliminary  proceedings,  1848. 

appropriation,  1869. 
notice  of  proposed  improvement,  1849. 

form  and  contents,  1860,  1851. 

who  entitled  to,  1862. 

time  for  and  mode  of  giving  1863,  1864. 

proof  of,  1855. 
petition  for  or  consent  to  as  condition,  1866-1868. 
*      who  may  sign,  1867. 

withdrawal  of  signatures^  1868. 
hearings  as  to,  1859. 
remonstrances  against,  1860. 

withdrawal  of,  1861. 
election  to  vote  on,  1862. 
estimate  of  cost  of,  1866. 
preliminary  ordinance  or  resolution,  1870. 

providing  for,  to  be  by  ordinance,  when,  634. 
by  resolution,  636. 
declaration  of  necessity  for,  1871. 
plans  and  specifications,  1872. 

change  of,  1878. 
specification  of  material,  1874. 
provision  for  paying  for,  1867. 
preliminary  Investigation  and  report,  1880. 
recommendation  of  by  board,  1881. 
Ordinance  or  resolution  providing  for. 
necessity  for,  1876,  634. 
sufficiency  ot  1876. 
publication  of,  1877. 
recital  in  of  power  to  enact,  1878. 

ordinances  for,  to  originate  with  certain  boards  or  officers,  386. 
when  definite  vote  required  to  pass  ordinance  f6r,  696. 
ordinance  for  each  improvement,  1879. 
preliminary  Investigation,  1880. 
recommendation  of  by  board,  1881. 
mode  of  enacting,  1882. 
description  of  improvement  In,  1883-1887. 
sufficiency  of  title  of  ordinances,  682,  688. 
variance  between  ordinance  and  petition  or  estimate,  1888. 
certainty  of,  1889. 
presumption  as  to  validity  ot  1689. 
vaUdlty  of  in  part,  1889. 


Paym«nt. 
mode  of  payment,  1SG8. 
agreement  of  cltlieiiB  to  pay  for,  1864. 
ordinance  for  payment  In  InstallmenU,  U8S. 
provfalon  tor  meani  of,  1867. 
certlflcate  of  funds  available,  18SS. 
appropriation  for,  1S69. 
power  to  iBBue  bonds  for,  Z280,  23S9. 
estoppel  of  abutter  to  attack  bondB  for,  2309. 
payable  in  tnBtallments,  when  debt  craated.  S2S2. 
Conaequentlai   dBrtiiget,    liability   for. 
generally  not  liable.  1363, 
constitutional  provisions,  1969. 
statutes  and  charter  provision!,  1970. 
provisions  for  as  retroactive,  19T1. 
personal    liability   of   public   officea  (or  damages   raanlUi 

P11T3D. 
liability  tor  resulting  damagee  from  anrtaoo  water,  3T08-S' 
where  improvement  not  autborlied.  1972. 
estoppel  to  deny  liability  for.  1973. 
agreement  fixing  amount  of,  1974. 
damages  for  change  of  grade,  197&-1979. 

grade  legally  establlBhed,  1977. 

nature  and  extent  of  change,  1978. 

damages  in  bringing  street  to  flrst  eatabllBbed  trade,  1! 
establlBhed  grade,  19 7S. 
bridges,  viaducts  and  tunnels,  1980. 
vacating  streets.  1406,  1981. 
sewers  and  drains,  1982,  2002. 

interference  with  grantees  of  Btreet  tranchlBea,  ISTK. 
who  liable.  19S3-19S6. 

contractor,  1984. 

railroads.  1986. 
who  may  recover  damages,  19S6. 
estoppel    to   claim,    198T. 
waiver  of.  1988. 
when  accrue,  1969. 

as  dependent  on  nature  and  location  of  property.  19M. 
)   of,    1991. 
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PUBLIC  IMPROVEMENTS— ConUnued. 

Injury  to  trees,  2001. 
liability  where  interfering  with  surface  water,  2708,  2002. 
interfering  with  watercourses,  liability  for  damages,  2702. 
Remedies. 

right  to  Interfere  with,  2003-2016,  pl704n. 
injunction,  2004-2009. 

change  of  grade,  2006. 

vacation  of  street,  2007,  1403,  1404. 
collateral  atUck,  2010. 
who  may  question  proceedings,  2012,  2586. 

defects  waived,  2013. 

estoppel  to  attack,  2014. 

review  by  appeal,  2015. 
review  by  certiorari,  2016. 

PUBUC  LANDINGS,  see  "Wharves." 

PUBLIC  LANDS— 

condemnation  of,  1502. 

power  of  holder  to  dedicate,  1555. 

cannot  be  taken  unless  compensation,  p3076n. 

PUBLIC  LAWS— 

defined  and  distinguished,  198,  199. 
courts  take  Judicial  notice  of,  S42. 

PUBUC  MONEYS,  see  "Funds;"  "Expenditures;"  "Donations." 

PUBUC  MORAI^  AND  DECENCY,  see  "Police  Power." 

PUBLIC  NECESSITY— 

ordinances  must  relate  to,  as  distinguished  from  private,  672,  pl468n. 

PUBLIC  NUISANCE,  see  "Nuisance." 

PUBUC  OFFICE,  see  "Officers." 

PUBUC  ORDER— 

police  power  extends  to   all  matters  affecting,   889,   and  see  "Police 
Power." 

PUBLIC  PLACES— 

power  of  control  over  cannot  be  delegated,  382. 
operation  of  ordinances  limited  to,  when,  663. 
particular  places,  see  "Streets;"  "Parks;"  etc 

PUBUC  POLICY— 

ordinance  must  harmonize  with,  649,  and  see  "Bid;"  "Contracts." 
as  to  morality  enacted  in  legislative  acts,  724. 

PUBUC  PRINTER— 

as  mere  employee,  p945n. 

PUBLIC  PROPERTY,  see  "Corporate  Property." 

PUBLIC  AND  MUNICIPAL  PURPOSES— 
what  are  "municipal  purposes,"  110. 
cannot  be  conferred  by  special  laws,  190. 
what  are,  for  which  property  may  be  acquired,  1116. 
establishment  and  maintenance  of  park  as,  389. 
for  which  property  may  be  condemned,  1478-1493. 
when  indebtedness  or  expenditure  is  for,  2165-2171. 
when  bonds  are  for,  2279,  2280. 
when  taxes  are  for,  2372. 
charitable  trusts,  when  for,  1129. 
constructing  and  maintaining  municipal  bridges  over  navigable  waters 

as,  410. 
street  railways  as,  1779,  p3810n. 
payment  of  bounties  to  volunteers  as,  p808n. 


MUHIOIPAL  COBFOBAIIONB. 


I  otherwise  Indicated.     VoL  1.  II  1-410; 
"""■"-■    '    M  i«)i-soi«:  Vol  E. 

PUBLIC  AND  UUNICIPAL  PDBPOSES— GontbiMd. 

uie  of  twtture  for  luidlni  and  wharf  la,  ML 

leslBlatlve  grant  Umltod  to.  IDS,  pSTSn. 

wbat  are,  eo  aa  to  exempt  property  tnnn  execntloa.  1160. 

as  determining  whether  title  can  be  loat  by  adverse  pouesalon.  list. 

sale  of  land  bought  tor,  1140. 

■aJe  of  property  deToted  to,  1141. 

ooDtractlng  with  IndlTldual  to  place  boxes  for  vaatepaper  on  streets  u, 
981. 

powers  of  mtinlclpaJ  ooart  as  oonflned  to,  lOSO. 
PUBLIC  RIQHTS— 

mandamua  to  compel  enforcement  at,  806. 
PUBUC  SAFETY— 

preBerratlon  of,  a  (OTemmental  tnactlon,  in. 

boards  of,  and  control  ot  442. 

police  poweri   extends  to  all  mattwa  affeoUns,   889,   and  see  "?ollc« 

regulations    to    secure,   dlstinsnlahed    from    tboae    rtiatlng    to   health, 
pl9Iln. 

ohtef  purpose  for  institution  ot  mnnldpal  lOTemment,  S99. 

department  ot.  under  Dei  Holnee  plaa  of  citr  lovemment,  841. 
PUBUC  SEHVICB  COMMISSION— 

regulBtlon  ot  rates  b7,  173E. 

control  over  tranchtaes,  1610. 
PUBLIC  SCHOOLS,  see  "SehoolO 
PUBLIC  SERVICE  COMPANIEa— 

franchise  to  use  streets,  see  "FranchlBea." 

rates  of,  see  "Rates  of  Public  Service  CompanlM." 

rules  of,  see  "Rules  of  Public  Service  Companias." 

police  power  over,  see  "Police  Power;"  "Franchlsea." 

particular  companies,  see  "Gai;"  "Elaetrlc  Lights;"  "Street  RsllrMrft;' 
"Telegraph  and  TelBphonea;"  "Waterworks." 

contracts  with  municlpaltt}',  1T17-17I4. 
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PUBLIC  SERVICB  COMPANIES— Contiiiaed. 

Injunction,  1774. 

actions  for  damages,  1776. 

action  to  recoTer  penalties,  1776. 
remedies  of  abutters,  1777. 
as  subject  to  special  assessments,  p4382n. 
liability  for  injuring  trees,  1328. 

PUBUC  SQUARES  (see  also  ''Commons;"  ''Parks'*)— 
in  ancient  city  of  Rome,  p61n. 
what  are,  p3209n. 
misuser  ot  pp3381n,  8332n. 
diyersion  of  use  of,  p2637n. 
erection  of  school  on,  1165. 
power  to  condemn  for,  1488. 
condemning  of.  for  school  or  railway,  1601. 
power  to  dedicate  for,  1643. 
construction  of  plat  as  to,  1558. 
as  indicated  by  blank  on  plat,  p8268n. 
not  subject  to  execution,  1160. 
rights  of  abutters,  p3327n. 

PUBLIC  USE,  see  "Public  and  Municipal  Purposes." 

PUBLIC  UTILITIES— 
what  are,  1618. 
ownership  by  grantee  of  franchise,  see  "Public  Service  Companies;" 

"Franchises." 
ownership  by  municipality,  see  "Municipal  Ownership.** 
rates,  see  "Rates  of  Public  Service  Companies." 

PUBUC  WATS,    see   "Streets;"    "Alleys;"     "Sidewalks;"     "Crosswalks;" 
"Bridges." 

PUBLIC  welfare- 
Is  first  law,  891. 

police  power  can  be  exercised  only  to  promote,  893. 
as  basis  of  construction  of  police  ordinance,  889,  pl886n. 

PUBUC  WORK   (see  "Contracts;"  "Public  Improvements;"  "Independent 
Contractors;"  "Bids")— 
officers  of,  whether  state  or  municipal,  180. 
board  of,  see  "Board  ef  Public  Works." 

PUBUC  WORSHIP— 

provision  for  by  New  England  towns,  388,  p856n. 
PUBLICITY  BUREAU— 

use  of  funds  for,  2180. 

PUMPS— 

in  street,  as  nuisance,  pp2841,  2789n. 
in  street*  city  as  liable,  2781. 

PUNISHMENT— 

double,  for  same  act  for  yiolating  state  law  and  municipal  ordinance, 
888. 

PUPILS,  see  "Schools." 

PURPRESTURB— 

building  as,  p2874n. 

PUSH  CARTS— 
on  streets,  3366. 
as  .obstruction,  1078. 


reBuiatioDB  may  oe  eBtaDiienea  ana  eniorcoa,  9Qb. 

knowledge  ol  regulation,  pl934n. 

regulatlona  aa  Interternce  with  commeroe,  791,  7&2. 

an  municipal  tort,  2669,  p519Sn. 
QUARRY— 

regulations  ot,  pl942n. 

blasiing,  llabllltf  at  employer  or  employee^  SSO. 

pollution  of  water  by,  pGEfiSn. 

outside  city  Itmlts,  llOS. 

power  to  purchase,  1116,  p2i7En. 

power  of  munlcIpaJlty  to  own  and  operate,  1812. 

municipal  liability  for  torts,  2879. 
where  no  power  to  operate,  2687. 
Injuries  to  convicts  In.  2642. 

rocks  thrown  Into  street  by  blastlns,  cltj  a*  llabla,  2778. 
QUASI -MUNICIPAL   CORPORATIONS    (see   alfio   "New    Engl 
"Towni;"  "Countiei;"  "Schoota") — 

municipal  corporations  dlatlngnlBhed  from.  111,  p2S3ii. 

school  districts  as,  ZiJI4. 

bonrd  of  education  as,  2434. 

liability  tor  torU,  2806. 
liability  for  unsafe  highways,  2719. 
QUESTIONS  OF  LAW  AND  FACT. 

ronstructlon  ot  ordinance,  810. 

contributory  negligence,  2S41. 

forgetfuinesa  ot  defect  In  stre«t,  effect  on  ordinary  care^ 

Intoxication   as  bearing  on  contributory  negligence,  2836. 

necessity  [or  guards  in  streets,  S795. 

notice  of  defects  In  street,  2818. 

nuisance,  pl915n. 

obslj-uctlona  on  sidewalk  aa  negligence,  27S7. 

reasonable  care,  pE603n. 

"reasonable  cause,"  plT43n. 

reasonableness  of  license  fee,  pl906n. 

reasonableness  of  ordinance,  729. 

safety  of  street,  2765. 

sufficiency  of  guards,  barriers,  lights,  etc..  In  atreet.  2804. 

time  <o  remedy  defect  in  street  after  notice  of,  2729. 

whether  ordinances  in  force,  866. 
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QUORU  M— Continued. 

in  New  England  town  meetings,  577,  693. 
of  definite  body,  594. 

when  definite  vote  required,  596. 
of  tribunal  to  remove  officers,  563. 
of  committees  of  legislative  bodies,  615. 
of  boards,  commissioners,  committees,  etc.,  595. 
vote  necessary  in  suspending  rules,  597. 
in  elections  by  council,  598. 

how  quorum  affected  by  interest  of  members,  599. 
of  joint  assemblies  of  definite  bodies,  600. 
method  of  counting,  594. 

members  present  though  not  voting  may  be  counted,  594,  pl300n. 
when  definitely  prescribed  by  law,  body  cannot  change,  596. 
when  presence  of  constitutes  corporate  meeting,  575. 

QUO  WARRANTO— 

chapter  on,  2525,  2538,  vol.  5. 
when  lies,  2526,  2529-2532. 

to  test  existence  of  office,  2529. 

to  question  existence  of  municipality,  2580. 

to  question  annexation,  ^531,  288,  p654n. 

where  franchise  unlawfully  exercised,  2532. 

to  forfeit  street  franchise,  1668,  1764. 

to  dissolve  municipal  corporations,  804.  808. 
effect  of  judgment  of  ouster  on,  309. 

to  forfeit  municipal  corporations,  in  ESngland,  58. 

to  question  validity  of  ordinance,  799. 

to  test  corporate  existence,  158,  159. 

to  test  right  to  preside,  585. 

to  try  title  to  office,  469,  582. 
proceedings,  470. 

for  unwarranted  assumption  of  public  officers,  809. 

to  test  right  of  local  corporation  to  exercise  government  over  added 
territory,  809. 

to  test  power  to  pass  ordinance,  809. 

to  annul  ordinance,  809. 

to  oust  occupant  from  office,  pleading  substance  of  ordinance,  850. 
authority  to  delegate  power  determined  by,  p4814n. 
nature  and  purpose  of,  2525. 
discretion  as  to,  2527,  2528. 
jurisdiction  of  municipal  courts,  1030. 
parties  to,  2533,  2534. 
information,  2535. 
subsequent  pleadings,  2536. 
evidence.  2537. 
judgment,  2538. 

R. 

RACE  QUESTION  (see  also  "Negroes")— 

ordinance  discriminating  on  account  of,  void,  747. 

RACES  AND  RACE  TRACKS— 
in  streets,  1364. 

injury  from  horse  racing  on  street  as  actionable,  2771. 
from  autombile  race,  1364. 

failure  to  prohibit  racing  in  streets,  municipal  liability,  p5419n. 
permit   to   race   horses   in   street,   city  as   liable  for   injuries   from, 
2752,  p5639n. 
enjoining  use  of  park  for,  2600. 


MUNICIPAl.  COBPOE&TIONS. 


-    SiS:  Vol.  S.   1(889-1410:  ToL  *,   It   1-. 

II  aoiT-isDSi  Vol.  6,  II  t604-me.} 
RACES  Am)  RACE  TRACKS— CtmUniied. 
leue  of  pork  for  race  tnck,  116L 
prohibiting  b«ti  on,  plllln. 

Slvlng  Upi  on,  bj  dlsMbnUllc  P&P«>%  stCf  on  atreot,  plBSSn. 
llcenB«s  tor,  1028. 


RAILINQS  (aM  ftlBO  "Quardi")— 

at  «dge  of  aldawalk,  injury  trom  2787. 
RAIL.R0AOS    (Me    alio    "Depotn;"    "LooomftUvee;"    "Street    flaiiroadi!" 
"Subways;"   "Elevated    Raliroadi;"   "Interurban    Railroadt")— 

ruloB  relating  to  pnbllc  aeirloe  oompanlea  In  general.  "Public  8cnrtc« 
Companiea." 

regulation  of  rate*  o^  see  "Ratea  of  Public  Service  Companiea." 

municipal  ownerablp  of,  tee  "Municipal  Ownerahlp;"  "Subwaya." 

aa  Quaul  public  corporatlona,  106,  111,  ppSES,  ISIa. 

dlsUnBulahed  from  etreet  raUwars,  pSSOISn. 

property  of  aa  subject  to  apeclal  aseesamenta.  lOBO,  tOSL 

special  aBseasment  for  railroad  bridge,  8042. 

apeclal  asseflimenta  on  abuttera  wbere  (rvika  In  streete,  80S1. 

crew  as  aerranta  of  municipality,  pHtl2n. 

license  tax  on  delivery  of  Intoxicating  Uqnora,  lOOS. 

municipal  liability  for  torts  Of,  or  onnte  atroeta  created  by,  ITM,  1728, 
p6484n. 

rlgtit  of  employee,  injured  while  woridng  in  atreet,  to  recover  from 
city,  3768. 

driving  obliquely  acroaa  track  aa  negUgeno^  IU8. 

Injury  by  as  proximate  canse.  I8ES. 

power  to  dedicate,  1648. 

dedlcaUon  to.  1G43.  p3218. 

payment  for  eliminating  grade  crosainga,  p46I0n. 

vacation  of  atreet  In  order  to  beseflt,  140S. 

property  of  as  taxable,  2393. 
taxing  rolling  atock,  p49T7n. 
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RAILROADS— Continued. 

Grant  of  right  to  use  streett. 

general  rules  relating  to,  see  "Franohlses." 

grant  to  use  streets  as  franchise,  1617. 

necessity  for  franchise  to  use  streets,  1620. 

power  to  allow  use  of  streets  for,  1624,  1626. 

how  many  tracks  in  street,  pp8471,  S472n. 

tracks  in  street  as  nuisance,  ppl995,  3514,  2986n. 

depots  in  street,  1365,  and  see  "Depots." 

private  railroad  in  street,  1368. 

estoppel  to  object  to  use  of  streets  by,  1687. 

power  to  revoke  grant  to  use  streets,  1661. 

mandamus  to  compel  removal  of  tracks,  1766. 

Injunction  against  laying  tracks  in  streets,  1376,  pp2942-2944. 

Injunction  to  prevent  maintenance  of  tracks,  p2004n. 
Rights  of  abutters. 

liability  of  municipality  to  abutters  on  street,  1980. 

tracks  as  additional  servitude,  1701. 

additional  tracks,  damages  to  abutter,  1710. 

change  of  grade,  injury  to  abutter,  p8652n. 

cars  blockading  street,  special  Injury  to  abutter,  p2964n. 

municipal  liability  for  damages  to  abutters  from,  1986. 
Police  power  over  and  regulation  of. 

regulation  of,  under  police  power,  890. 

power  to  make  police  regulations  as  to  construction  of,  966,  p2100n. 

requiring  use  of  particular  kind  of  rail,  966. 

requiring  elevation  or  depression  of  tracks,  966.  , 

requiring  adjustment  of  tracks  to  conform  to  change  of  grade,  966. 

requiring  change  of  location  of  tracks,  966. 

requiring  removal  of  tracks,  966. 

regulations  as  to  change  or  removal  of  tracks,  1682. 

regulations  as  to  crossings,  964,  1682. 
watchmen  and  flagmen,  964. 

power  to  regulate  operation  of  cars  In  streets,  963-966. 

requiring  watering  of  tracks,  discriminating,  789. 

forbidding  obstructing  streets  with  cars,  924. 

regulations  as  to  rate  of  speed,  see  "Speed.^ 

requiring  separation  of  races  In  cars,  966. 

requiring  paving  by,  1647. 

city  authorizing  use  of  tracks  by  another,  1673. 
Regulations  of  as  Interference  with  Interstate  commerce. 

regulations  as  to  furnishing  cars,  790. 

forbidding  ticket  scalping,  790. 

regulating  liability  of  for  damages,  790. 

regulating  venue  of  suits  against  connecting,  790. 
RAIN  (see  also  "Storms'*)— 

extraordinary  rainfall  causing  unsafe  streets,  2726. 

overflow  of  sewers,  2694. 

municipal  liability  for,  p6558n. 

freezing  and  slipperlness,  see  "Snow  and  Ice." 

RAPID  DRIVINO,  see  "Driving;"  "Speed." 


limitations  on  tax  rate,  2384-2388. 
for  sewer  connections,  1448. 

RATE  OF  SPEED,  see  "Speed." 

RATES  OF  PUBLIC  SERVICE  COMPANIES— 
amount,  limitations  on.  1726. 
as  fixed  by  contract,  1726. 


rules  relating  to  public  Berrlce  companies  In  general,  "P 

Corn  panic*." 
reeulatlon  of  rales  ol,  see  "Rates  of  Public  Service  Com 
municipal   owoersblp  of,   see  "Municipal   Ownership;"   "Sv 
aa  qu'Ki  public  corporailone,  106,  111,  pp252,  25SIL 
dlHtiiLgulehed  trom  street  railways,  pSGO&n. 
property  o(  as  subject  to  special  assesenients,  Z060,  S051. 
special  aaaessment  for  railroad  bridge,  2042. 
special  assessmeots  on  abutters  where  tfackft  In  streets, 
crew  as  servants  of  municipality,  p5392n. 
license  tax  on  deliver;  of  Intoxicating  liquors,  1003. 
municipal  liability  for  torts  of,  or  uoeafe  streets  created  t 

p&484n. 
right  of  employee.  Injured  wbUe  working  In  street,   to 

city,  2763. 
driving  obliquely  across  track  as  negligence,  28SS. 
Injury  by  as  proximate  cause,  2S&3. 
power  to  dedicate,  1G4S. 
dedication  to,  1S43,  p3212. 

payment  for  eliminating  grade  crossings,  p4610n. 
vacation  of  street  in  order  to  benefit.  1408. 
property  of  aa  taxable,  2393. 

taxiDg  rolling  stock.  p497Tn. 

exemption  from  taxation,  pp5013,  G014n. 
power  of  cUy  to  contract  for  elevating  or  depressing  trai 

payment  by  city  to  elevate  tracks,  p4601n. 

track  elevation  as  vacation  of  street,  p2986a. 

municipal    liability   for  negligence  in  raising  or    depn 
p640Tn. 
power  to  condemn  property  of,  IBOO. 
condemning  lands  of  tor  park,  1497. 
condemning  property  of,  second  public  use,  pSlSSn. 
condemnation  by  city  for  benefit  of,  ppSlOS,  3113a. 
damages  lor  extending  street  over  track,   1G13. 
right  to  recover  damages  from  public  Improvements,  198S. 
right  to  sue  for  injury  to  leased  cars,  from  mob,  pG4S5n. 


Iclpal 


i)d  t 


power  to  grant,  393,  2170. 

constitutional  problbition,  896, 

gTEint  of  power;    restriction  and  cons  true  lloii,   395. 
grant  of  land  to,  by  municipality,  p2G2Gn. 
grants  of  rights  In  parks,  I1E6. 
power  to  levy  tax  to  aid,  2370,  2372. 
municipal  aid  bonds.  2268,  2283. 

power  to  IsBue,  2283. 
recitals  in  railway  aid  bonds,  effect,  2340. 
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RAILROADS — Contlniied. 

Grant  of  right  to  use  streets. 

general  rules  relating  to,  see  "Franchises." 

grant  to  use  streets  as  franchise,  1617. 

necessity  for  franchise  to  use  streets,  1620. 

power  to  allow  use  of  streets  for,  1624,  1626. 

how  many  tracks  in  street,  pp8471,  S472n. 

tracks  in  street  as  nuisance,  ppl996,  8514,  2986n. 

depots  in  street,  1366,  and  see  "Depots.** 

private  railroad  in  street,  1368. 

estoppel  to  object  to  use  of  streets  by,  1687. 

power  to  revoke  grant  to  use  streets,  1661. 

mandamus  to  compel  removal  of  tracks,  1766. 

injunction  against  laying  tracks  in  streets,  1376,  pp2942-2944. 

Injunction  to  prevent  maintenance  of  tracks,  p2004n. 
Rights  of  abutters. 

liability  of  municipality  to  abutters  on  street,  1980. 

tracks  as  additional  servitude,  1701. 

additional  tracks,  damages  to  abutter,  1710. 

change  of  grade,  injury  to  abutter,  p8662n. 

cars  blockading  street,  special  injury  to  abutter,  p2964n. 

municipal  liability  for  damages  to  abutters  from,  1986. 
Police  power  over  and  regulation  of. 

regulation  ot  under  police  power,  890. 

power  to  make  police  regulations  as  to  construction  of,  966,  p2100n. 

requiring  use  of  particular  kind  of  rail,  966. 

requiring  elevation  or  depression  of  tracks,  956.  , 

requiring  adjustment  of  tracks  to  conform  to  change  of  grade,  966. 

requiring  change  of  location  of  tracks,  956. 

requiring  removal  of  tracks,  956. 

regulations  as  to  change  or  removal  of  tracks,  1682. 

regulations  as  to  crossings,  964,  1682. 
watchmen  and  flagmen,  964. 

power  to  regulate  operation  of  cars  in  streets,  953-966. 

requiring  watering  of  tracks,  discriminating,  739. 

forbidding  obstructing  streets  with  cars,  924. 

regulations  as  to  rate  of  speed,  see  "Speed.** 

requiring  separation  of  races  in  cars,  966. 

requiring  paving  by,  1647. 

city  authorizing  use  of  tracks  by  another,  1673. 
Regulations  of  as  Interference  with   Interstate  commerce. 

regulations  as  to  furnishing  cars,  790. 

forbidding  ticket  scalping,  790. 

regulating  liability  of  for  damages,  790. 

regulating  venue  of  suits  against  connecting,  790. 

RAIN  (see  also  "Storms**)— 

extraordinary  rainfall  causing  unsafe  streets,  2726. 

overflow  of  sewers,  2694. 

municipal  liability  for,  p5558n. 

freezing  and  slipperlness,  see  "Snow  and  Ice.** 

RAPID  DRIVINO,  see  "Driving;**  "Speed.** 

RATE — 

limitations  on  tax  rate,  2384-2388. 
for  sewer  connections,  1448. 

RATE  OF  SPEED,  see  "Speed.** 

RATES  OF  PUBLIC  SERVICE  COMPANIES— 
amount,  limitations  on,  1725. 
as  fixed  by  contract,  1726. 


power  to  contract  as  to  diatlngulBhed,  1733. 

power  of  state  to  regulate,  1734. 

delegatioa  to  commission,  1735. 

power  ot  municipality  to  regulate.  1TS6.  7368. 

regulation  must  not  icjpalr  contract,  1737,  and  see  "Impaln 

power  of  municipality  to  "contract"  as  to  rates.  1738. 
wbeTber  provision  in  contract    flxea  ratee,  1739. 
regulating  rates  outside  munlcipallt7,  1740. 
company  as  precluded  from  denying  power  to  contract  fts 

Ine  reasonablenesa  of,  1741. 
RoaBonableneaa  of. 
rates  must  be  reasonable.  1744.  T3S. 
ratea  fixed  by  municipality  presumed  reasonable,  niG. 
how  far  rates  subject  to  review  by -court,  1746. 
court  cannot  Itself  fix  rates.  IT'17. 

matters  considered  in  determining  reaaonablenesB  of  ratei 
reasonableness  looked   at  from   different    standpoints    of 

company,  1749.  ' 

present  value  of  property  as  test,  1750. 
rates  too  low  as  lo  certain  items  or  patrons,  1751. 
cost  of  construction  and  betterments  aa  fixing  value,  1752. 
cost  of  reproduction  as  test,  1753. 
cost  lit  next  available  substHntional  Byatem,  1754. 
francblse  as  item  of  value,  1755. 
value  as  "Going  Concern",  17BB. 
eood  will  as  item  of  value,  1757. 
deductln;::  tor  depreciation.  1758. 
value  of  properly  not  used,  175fl. 
effect  of  reduction  of  rates  on  amount  of  future  business 

1760. 
capitailzatlnn  and  bonded  indeblednese,  1761. 
what  profit  deemed  reasonable.  1762. 
RATIFICATION  (see  also  "Estoppel;"  "Waiver") — 
by  legislature,  see  "Curative  Statutes." 
of  municipal  contracts,  1255-1261. 
of  ultra  vires  contract,  1172,  1256. 
of  Invalid  sales  by  municipality,  1161. 
ol  contract  made  by  mayor,  by  city  council,  387. 
of  change  of  grade.  1843. 
cf  debt  beyond  debt  limit,  2239. 
of  improvement  ordinances,  1893. 
of  irregular  or  void  acts,  by  legislative  body,  607. 
of  Irregular  or  void  appointment  to  office,  467. 
of  nnmlcipal  bonds,  2.109. 
of  fiublic  improvement  contracts.  1920. 
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RATIFICATION— Continued. 

of  iinuiithori7ed  employment,  504. 

as  creating  liability  for  torts  of  offlcera,  2667. 

READING  BILLS— 

of  council  on  different  days,  610,  619. 

REAL  ESTATE  AGENTS— 
licenses,  1028. 

REAL  PROPERTY—   . 

power  of  municipality  to  acquire,  1106,  and  see  'Corporate  Property." 
municipal  power  to  engage  in  business  of  buying  and  selling,  1810,  and 

see  "Municipal  Trading." 
power  to  tax  exclusively,  2382,  and  see  "Private  Property." 
regulations  of,  see  "Police  Power." 

REASONABLENESS— 

of  rates,  see  "Rates  of  Public  Service  Companies." 
of  ordinance,  see  "Ordinances." 
license  tax,  1002. 

REASONABLE  CARE— 

to  keep  streets  safe,  what  is,  2726.  , 

"REASONABLE  CAUSE"— 
question  for  court,  pl743n. 

REASONABLE  DOUBT— 

necessity  to  prove  violation  of  ordinance  beyond,  1072. 

REASONABLE  TIME,  see  "Time." 

REASSESSMENTS— 

new  special  assessments,  2128. 

RECALL— 

charter  of  Los  Angeles  provides  for,  838. 
authorized  by  Des  Moines  charter,  341. 
removal  of  officers  by,  560,  pl234n. 
of  officers  as  affecting  impartiality,  1743. 

RECEIVERS— 

where  debt  in  excess  of  debt  limit,  2239. 

appointment  in  taxpayer's  suits,  p5314n. 

appointment  as  precluding  suits  against  municipality,  p6161n. 

duty  of  to  keep  street  in  repair  as  releasing  municipality.  2728. 

RECITAI^- 

in  ordinance,  of  power  to  enact  it,  679,  1878. 
in  warrants,  2245,  2253. 
in  deeds,  see  "Deeds." 

RECITALS  IN  MUNICIPAL  BONDS— 
as  necessary  part  of  bond,  2296. 
what  are,  and  purpose  thereof,  2326. 
effect  in  state  courts,  2327. 

rule  in  Missouri.  2328. 
who  may  rely  on,  estoppel  by,  2329. 
as  to  law  as  distinguished  from  facts,  2330. 
authority  to  make,  2331. 
sufficiency  of  in  general,  2332. 
as  to  constitutional  provisions,  2333. 
effect  of,  where  no  power  to  issue  bonds,  2334. 
contrary  to  matters  of  record,  2336. 
as  to  ordinances,  resolutions,  or  orders  of  court,  2336. 
as  to  consideration,  2337. 
as  to  purpose  of  issue,  2238. 
as  estoppel  to  deny  compliance  with  conditions,  2339. 


geaeral  powers  o(  leKlBlative  body  respet^ng,  612. 

power  to  reeclnd  prior  acta,  613. 

reBclndlng  votes  to  electing  and  appointing  officers,  614. 

of  blda,  1226. 

of  vote  aa  to  public  Improvementa.  18S3. 
RECONSTRUCTION— 

of  street,  special  assessment  for,  2030. 

of  sewer,  special  assessment  for,  2038- 

In  laws  respecting  erection  of  bulldinKs,  p20G8n. 
RECORD— 

of  conviction  for  violation  of  ordinances,  1089. 

Bu^clency  of  to  review  conviction  for  violating  ordinance, 

on   certiorari   to   review   conviction   for   violating   ordin&nc 
RECORDEH,  see  "Municipal  Courts." 
RBCORDINQ— 

plats,  1510. 

of  plans  before  mailing  Improvement  contract,   1907. 

of  ordinances,  wben  required  and  method  of,  695. 
RECORDS,  MUNICIPAL- 
IE  ee  ping  of  necessary,  617. 

who  to  keep,  61 S, 

■otnclency  of;  presumptions,  619, 
taking  yeas  and  nays,  620,  and  see  "Yeas  and  Nays." 

as  evidence,  ezi. 

reports  of  committees  and  officers  aa  evidence,  622. 

parol  evidence  to  prove,  623, 

parol  evidence  to  sliow  omissions,  624. 
Imperfect;  rights  of  creditors,  62B. 

amendment  of,  626. 

method  of  making,  627, 

court  may  order  amendments,  628. 
after  lapse  of  time;  estoppel;  ex  pOBt  facto,  629. 

inspection  of.  630, 

enforcing  control  of.  mandamus,  S31,  plSSBo. 
replevin,   631,   pl3SSn. 

as  proof  of  passage  and  existence  ol  ordinances.  863. 

as  constructive  notice  to  bond  purcbasers,  2320. 

of  city  engineer,  turning  over  to  successor,  plOSSn. 

of  public  Improvement  procoedings,  1882. 

of  services  of  notices  of  New  England  town  meeting.   B78 

of  special  assessment  proceedings,  2104. 

recitals  In   bonds,   contrary  to,   2335. 

to  prove  adlournmenl  of  meeting,  602. 

In   taking   deflnlle   vote,   wben   required.   G96. 

what  It  should  show  In  proceedings  to  remove  oIHcera,  Sef 
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REDEMPTION— 

of  property  sold  at  special  assessment  sale,  2156. 
RED  FLAG — 

display  ot  in  street  parades,  940,  1078,  pp2046,  8046n. 

RED  LANTERNS— 

necessity  for  as  danger  signal,  2804,  p6714n. 
removal  of,  2806. 

REDUCTION— 

in  office  and  public  places,  508. 

RE-ENACTMENT  OP  ORDINANCES— 
effect  of,  837. 

REFERENCE— 

of  ordinance  to  committee  and  report  thereon,  690. 
REFERENDUM,  see  "Initiative  and  Referendum." 

REFORMATORIES  (see  also  "Jails")— 
commitment  to,  2461. 
appropriation  for,  2169,  p4594n. 

municipalities  may  be  compelled  to  support  inmates  ot  235. 
power  of  city  to  provide  location  fbr,  1116,  p2476. 

REFRIGERATION- 

grant  of  use  of  streets  for  pipes  for,  1627. 

REFUNDING  BONDS. 

what  are,  2270,  and  see  "Municipal  Bonds." 
power  to  issue,  2282. 
recitals  in,  2342. 

REFUSB>— 

regulating  collection  and  removal  ot  916. 
regulating  burning  of,  916. 
as  including  "ashes,"  pl969n. 

REGISTRATION— 
of  warrants,  2254. 
of  municipal  bonds,  2276. 

what  are  registered  bonds,  2266,  2267. 
of  automobiles,  regulating,  936. 

failure  to  register  as  voter,  as  disqualification  for  office,  446. 
of  voters  in  general,  2199. 

REGULATE— 

meaning  of,  1626. 

power  to,  as  power  to  prohibit,  990. 

power  to,  as  power  to  license,  989. 

power  to,  as  power  to  grant  franchise  to  use  street,  1626. 
REGULATION— 

defined,  637. 

distinguished  from  ordinance,  687. 

of  rates,  see  "Rates  of  Public  Service  Companlss." 

REIMBURSEMENT— 

of  public  officers,  agents,  etc.,  for  expenses  incurred,  622. 
for  public  improvement  by  special  assessment,  2026. 

REINCORPORATION,  see  "Dissolution  of  Municipal  Corporatlona." 

REINSTATEMENT— 

to  office  or  place,  proceedings,  672,  ppl267,  1268n. 
as  condition  to  receiving  salary  or  compensation,  620. 
mandamus  to  compel,  620. 

REISSUE— 

of  warrants,  2267. 


diBcrUntoating  oa  account  of  religion.  747,  pl60&D. 

building  erected  b;  coagregailon  ot  negroes  as  nuisance.  1 

property  aa  eienipt  from  Bpeclal  aaBeaameotB,    20C4. 

permit  tor  nuisances  where  engaged  In  religions  worBhlp,  lOOi 
REUQIOUa  OPINIONS— 

removal  ot  omcers  on  account  ot,  rorbldden,  567. 
REMAINDERMEN— 

power  to  dedicate.  15BS. 

power  to  sign  remoaitranceB,  p400Bn. 
REMEDIES— 

particulnr  remedies,  see  *'Ejectm«nt;"  "Injunetlon;"  "Taxpaj 

against  niunlclpalltj'  in  general,  2487. 

Judicial  Interference  with  public  Improvements,  3003-2016. 

relatiPK  to  street  franchlBea,   1763-1777. 

for  collection  of  (axes.  !407,  Z408. 

ot  coDtractora   for  public  Improvemeots,  1944-1958. 

of  owner  of  property  damaged  by  public  improvements,  U! 

to  forfeit  street  francbUe,  IB6B, 

10  review  special  aaaeasment,  2097. 

injury  from  surface  water.  2709. 

municipal  bonds,  2346-Z349. 

unlawful  use  of  streets,     13G8-I3S9. 
REMONSTRANCES   (see  also  "BoundarlM") — 

agalDBt  proposed  public  ImproTemenla,  IS6D. 
BEMOVATv— 

of  building  wbeu  nuisance,  949. 

moving  bulldlnsa  through  streets,  see  "Moving  Building*." 

of  sidewaike,   power   to,   1S39. 

office  may  be  lost  by,  *93. 
REMOVAL  OF  CAUSES— 

action  agalnai  municipality  in  wrong  county,  2491. 
REMOVAL  AND  SUSPENSION  OF  OFFICERS- 

how  power  exercised,  EBl. 

Bummary  removal.  pl207n. 

abolition  of  officers.  561,  752,  ppl308,  126Sn. 

civil  servleo  restrictions,  pl!08n. 

veteran  acts,  pl20Sn. 

under  general  welfare  clause,  89G. 

advancement  or  reduction  In  grade  and  salary  not  remova! 

[allure  to  re-appoInt  on  expiration  of  definite  term  aa  remo' 

required  qualiQcatlons  to  bold  offlce  ceasing,  p999ii. 

officers  Interested  In  municipal,  as  ground  ot  removal,  pl22 

removal  for  cause,  552. 
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REMOVAL  AND  SUSPENSION  OP  OFFICERS— Continued. 

officer  appointed  for  definite  term,  654. 
removal  to  be  by  agency  authorized,  666. 
sufficiency  of  causes  for  removal,  656. 
restrictions  as  to  removal,  657. 

civil  service  regulations,  667. 

veteran  acts,  667. 

political  reasons,  pl227n. 
probationary  services,  pl227n. 
of  policemen  or  firemen,  2420. 
of  teachers,  2443. 
of  appointive  officers  without  term,  668. 

removal  at  pleasure,  668,  pl281n. 
removal  of  sub-ordinates  and  employees,  669,  1288n. 
removal  by  recall,  660,  pl2S4n,  and  see  "Recall." 
suspension  of  officers,  661. 

removal  as  including  power  to  suspend,  662. 
proceedings  for  removal  of  officers,  663. 

presentation  and  sufficiency  of  charges,  664. 

who  may  act;  composition  of  tribunal,  666. 

hearing  or  trial,  666. 

the  evidence,  667. 

judgment  and  record,  668. 
judicial  review  of  removal  proceedings,  669. 

discretionary  removal,  pl260n. 

consideration  by  higher  court,  670. 

review  by  certiorari,  671,  2611. 

review  by  mandamus,  672,  2661. 
reinstatement,   672,   2661. 

mandamus  to  compel  transfer  of  papers  of,  2662. 
quo  warranto  to  oust,  2629. 
salary  or  compensation  in  case  of,  620. 
action  to  recover  offices,  pleading  ordinances,  848. 

RENDERING  ESTABLISHMENTS— 

regulating  beyond  corporate  limits,  897. 

RENT  (see  also  "Leases") — 

power  of  council  to  determine  what  is  reasonable,  376. 
of  office,  reimbursement  of  officers  for,  622. 

REORGANIZATION  OF  MUNICIPAL  CORPORATIONS— 
eftect  on  ordinances,  846. 
by  consolidation  or  change  of  corporate  limits,  846. 

REPAIRS— 

liability  for  failure  to  make,  see  "Torts;"  "Unsafe  StreeU;"  "Sewers 

and  Drains." 
what  are,  pp5596,  3889n. 

of  street,  what  is,  1832. 

as  used  in  building  laws,  948,  pp2068,  2069n. 

as  including  repaving,  p3462n. 
power  of  city  to  repair  buildings,  1116. 
effect  of  lack  of  funds  to  make,  2732. 
contractor,  agreement  to  make,  1912. 
keeping  streets  in  repair,  charging  on  abutters,  1892. 
of  street,  special  assessment  for,  2030,  2031. 
of  sewer,  special  assessment  for,  2038. 
of  sewers,  2695,  and  see  "Sewers  and  Drains." 
after  injury,  as  evidence  to  show  control  of  sidewalk,  p6628n. 
duty  to  inspect  to  determine  necessity  for,  2816. 
6    McQ.— 65 


or  ordl Dances  to  be  by  ordinance,  6S4. 

of  Improvement  ordinance,  1898. 

ordinancee   passed   and  approved   by  «lectoni    cannot   b«    i 
leglBlatlve  body,  694. 

reservation  of  right  of,  In  ordinance!  grantlns  franchises,  76 

proof  ot  repeal  of  ordinance,  86S. 

of  exemptlone  Irom  taxation,  2401. 

by  later  taw  touching  elecUona,  p91Td. 

as  allectlDg  special  assessmeute,  2024. 
REPLEVIN— 

against  municipality,  li'Ji. 

to  obtain  possession  of  municipal  recorda,  OSl,  plSSSn. 
REPORT— 

of  committee,  on  ordinance,  690. 

requiring  atreet  railway  companies  to  make  at  apecUled  tlnu 
REPORTERS — 

power  ot  city  to  pay,  p4592n. 
REPRODUCTION— 

cost  ot  as  test,  regulation  ot  rates,  ITSS. 
REPUTATION— 

corporation  may  acquire  name  by,  248. 
REQUESTS— 

tor  bids  on  municipal  contracts,  11S9-UH. 
RESCISSION  (see  also  "Reconsideration")— 

ot  municipal  contract,  12T0. 

ot  Improvement  contract,  by  municipality,  19S4. 
RESCUING  PRISONER— 

from  custody  ot  officer,  attempts,  state  and  municipal  regula 
B87. 
RESERVATIONS— 

in  dedications,  1G46,  1E4Q. 
RESERVOIRS— 

power  of  towns   to  construct,  389. 

in  street,  p3143n. 

purchase  of  land  for.  outside  city  limits,  p2462n. 

municipal  liability  for  torts  connected  with,  pp6604.  6616n. 
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RBSIDBNT  (see  also  "Non  ResldenU")— 
what  constitutes,  p992n. 
means  a  citizen*  p610n. 

RESIGNATION— 

of  office,  495,  pl042n. 
by  implication  or  abandonment  of  office,  496. 
by  election  to,  or  acceptance  of  another  office,  497. 
acceptance  of  resignation,  498. 

RES  IPSA  LOQUITUR— 

doctrine  as  applicable  to  unsafe  streets,  2726,  pp5601,  5683n. 

RESISTING  OFFICER— 
right  to  jury  trial,  1060. 

RESOLUTION  (see  also  "Ordinances")- 
defined,  637,  1633. 

when  synonymous  with  ordinance,  687. 
distinguished  from  ordinance,  1633. 
when  mayor  to  sign,  1633. 
when  legislative  act,  1633. 
when  action  may  be  taken  by,  636. 
less  solemn  form  of  ordinance,  637. 
ordinance  cannot  be  amended  by,  821. 
street  may  be  vacated  by,  1412. 
necessity  for  to  pass  title  to  property,  1118. 
granting  street  franchise  by,  1638. 

RESTAURANT- 

in  park,  1157,  1156,  pp2542,  2545n. 
lease  of  building  in  park  for,  1156. 
requiring  closing  of  at  ten  p.  m.,  964. 
prohibiting  keeping  of  liquor,  p2124n. 
hackstands  in  front  of,  1357. 
enjoining  interfering  with,  2429. 

RETROSPECTIVE  LEGISLATION   (see  "Curative  Statutes")- 
quorum  a  majority  in  passing,  594. 
sufficiency  of  record  as  to  passage,  619. 

taking  yeas  and  nays,  620. 
effect  of  failure  to  make  record  of,  617. 

Illustrations  as  to  when  action  can  be  taken  by,  63b,  and  see  "Ordi- 
nances." 

RESPONDEAT  SUPERIOR— 

as  applicable  to  municipalities,  2652  et  seq, 

RESTRAINT  OF  TRADE— 

unreasonableness  of  ordinance  as  to,  786,  737. 

RETROSPECTIVE  ORDINANCE— 
unconstitutional,  740,  pl610n. 

RETURN— 

in  mandamus  proceedings,  2571. 

of  service  of  notice  of  New  England  town  meeting,  578. 

of  bill,  ordinance  or  resolution  by  mayor  after  approval  or  veto,  693. 

effect  of  adjournment  after  presentation  of  bill,  693. 

what  constitutes,  693. 
where  legislative  body  is  composed  of  two  houses.  693. 

REVENUES   (see  also  "Funds")— 
sources  of,  2158. 

municipal  debts  as  limited  to,  2206. 
debts  in  anticipation  of,  2220. 

of  municipal  corporations,  legislative  control  of,  230-232,  pp525,  526n. 
trust  funds,  233. 


ot  order  of  Incorporation,  US. 

of  proceedlnsB    In   removing  officers   and   employeeB.    569-1 
125In. 
by  certiorari,  E71. 
by  mandaroufl.   672. 

of  proceedings  to  annex  or  detach  territory,  pfiSTn. 

of  special  aeseaHment,  2097-2103. 

of  amount  of  license  tax,  1002. 
REVIEW.  WRIT  OF— 

aa  remedy,  conviction  for  violating  ordinance,  1091. 
REVISION— 

of  special  aBseeamenta,  2097-2103. 

of  ordinances  wlien  required  and  title  of,  6S6. 
effect  of,  as  to  repeals,  838. 
REVIVAL.— 

of  ordinance  by  repeal,  83*. 
penal  ordinances,  S3G. 
public  Improvement  ordinances,  834. 
RBmVOR— 

Bee  "Repeal;"  "DIaaolution  of  Municipal  Corpo ration." 
REVOCATION  (see  also  "Repeal")- 

ot  appointment  of  officer,  465. 

of  acceptance  of  bid,  122G. 

of  dedication,  1592. 

of  license  or  permit,    1008, 
municipal  liability  for  damages,  tiZt. 

ot  exemptions  from  taxation,  2401. 

of  nermita  to  use  streets,  1319. 

of  power  to  IBX.  2373. 

of  street  franchise.  1661,  1662. 
REWARDS— 

power  of  city  to  ofTor,  391,  367,  p8I3n. 
to  Bppreiiend  Incendiaries,  under  general  welfare  clause. 

personal  liability  for,  ppSSS,  86Gn, 

ofTer  of,  binding  for  reasonable  time,  891. 

withdrawal  of  offer,  891. 

enjoining  payment  of,  p5359n. 
RICE— 

cultivation  of,  In  corporate  limits,  as  nuisance,  902,  920. 
RlDOES— 

of  dirt  In  street,  Injury  from,  2780. 

of  Ice  on  sidewalk,  city  as  liable  for  Injury  from,  2789. 
RIDING— 

regulating  on   streptB.   bighways  and   public  places,   932. 
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RIOTS,  Bee  "Mob*.'* 

RIPARIAN  OWNERS    (see  also  "Navigable   Watera;"   "Watercouraea'*)— 
rights  of,  399,  401,  pp885,  887n. 

municipal  liability  for  interference  with  rights  of,  2704. 
Injury  to  by  pollution  of  waters,  2706. 
right  to  dedicate,  p3219n. 

RIVERS   (see  also  "Navigable  Waters;"  "Watercouraea")— 
protecting,  as  municipal  function,  322. 
reference  to,  in  establishing  corporate  boundaries,  263. 
as  nuisance,  abatement  of,  by  new  channel  pl968n. 

ROAD  (see  also  "8treeU")— 
as  including  streets,  1284. 

ROAD  DISTRICTS— 

as  public  corporations,  106,  111. 

ROOK  CRUSHING  MACHINE— 
regulation  of,  977,  pl942n. 

ROCK  PILE,  see  "Workhouaes." 

ROCKS— 

throw  into  street  by  blasting,  city  as  liable,  2778. 

ROLLER  SKATES  (see  also  "Skating  RInka")— 
duty  to  keep  streets  safe  for,  p5642n. 
on  streets,  forbidding,  924. 

ROMAN  CANDLES— 

forbidding  and  regulating  explosion  of,  962. 

ROMAN  LAW— 

influence  of,  on  English  Institutions,  45-47. 
private  municipal  capacity  recognized  by,  119. 
creation  of  municipal  corporations  by,  p296n. 
dissolution  of  municipal  corporations  under,  306. 

ROME,  ANCIENT  CITY  OF, 

historical,  2,  7,  8.  28-31,  72,  pp56.  58,  64-66n. 
Influence  of,  in  England  institutions,  45  et  seq. 

ROOFS— 

overhanging,  as  nuisance,  ppl996,  2890n. 
as  indictable  nuisance,  p2935n. 

ROOMS— 

reception  hall  as,  p3697n. 

ROOT  (see  also  "Treea") — 

across  path,  tripping  on,  p5686n. 

ROPES— 

across  street,  p2890n. 

city  as  liable  where  one  runs  into  It,  2781,  p5712n. 

stretching  across  street,  by  police,  liability  for,  2431. 

running  automobile  into  as  negligence,  2838. 
across  sidewalk,  injury  from,  p5689n. 
around  trench  as  sufficient  barrier,  p6711n. 

ROUNDABOUTS— 

regulating  use  of,  ppl692,  1598n. 

ROUND  HOUSE— 

erected  by  permission,  as  nuisance,  pl996n. 

turn  table  erected  by  permission  aa  nuisance,  pl996n. 

RUBBISH— 

regulating  collection  and  removal  of,  916. 

in  street,  injury  from  as  actionable,  2781,  2780. 


power  to  maxe,  1711. 

reasonableneaa  of,  1712. 

parment  In  adfuice,  1713. 

BbutUng  off  eupplr,  1714,  1690. 

meters  and  meter  ratei,  1716. 

eff«ct  of  vlolatloiift  of  rules;   waiver,  1716,  1690. 
RUNAWAY  H0R8E8,  aee  "Mor»»i." 
RUNNING— 

on  sidewalk  as  negUgence,  28Si. 
RURAL  PROPERTY— 

as  taxable,  2398,  and  see  "Farm*." 

Rxrrs— 

Injury  from  In  street  as  actionable,  2780. 

street  car  rail  wltb  shoulders  of  loe,  injmr  tront,  pG68S 


SABBATH,  lee  "Sunday." 
SAFE— 

moTtng  over  sidewalk  as  negligence,  2838. 
liability  where  walk  breaks,  2TG5. 
SAFE  APPLIANCES — 

duty  to  furnish  to  firemen,  2643. 
SAFE   PLACE  TO  WORK— 

workhouse,   2642, 

Are  stations,   2643, 

cltj  water  plant,  p5G16n. 
SAFE!  STREETS,  see  "UnMfe  Streeta." 
SAFETY  GATES — 

requiring  on  cars  and  trains,  9G4,  p209BiL 
SAILORS,  see  "Seamen." 
ST.  LOUIS,  CITY  OF— 

not  a  county,  p274n. 

legislative   body   composed  of  two  houses,  578. 

charter  of,  325-334. 
SALARY  (see  also  "Compenaation;"  "Oflleera") — 
.    municipal  corporation  cannot  grant  extra,  186. 
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SALES  (see  also  ''Judicial  Saiea;**  "Warranty;"  "Munioipal  Tracffng")— 
of  municipal  property  in  general,  1140. 

property  held  in  governmental  capacity,  1140. 
power  of  city  to  sell  land,  1105,  p24&8. 
of  bonds,  2303,  2304.    • 
of  gas  plant  owned  by  city,  1141,  p3862n. 
of  produce,  goods,  etc  on  streets,  forbidding,  pl984n. 
of  property  dedicated,  1607,  1608. 
of  street  franchises,  1641. 
of  tax,  p4944n. 

for  non-payment  of  taxes,  2408. 
of  water  plant  owned  by  city,  1141. 
market  regulations,  966,  966. 
power  to  require  license  to  make,  989. 
license  tax  as  to  as  discriminatory,  1001. 
for  payment  of  special  assessments,  2154. 
as  discharging  special  assessment  lien,  2109. 
rights  of  purchaser  as  to  special  assessments,  2118. 
with  reference  to  plat,  as  dedication,  1577, 

SALESMEN— 

traveling,  not  a  laborer,  p955n. 

SALOONS,  see  "intoxicating  Liquora.'* 

SALVATION  ARMY— 

regulating  noise  by,  p2161n. 

SAMPLES— 

necessity  for,  on  submitting  bid,  1220. 
of  milk  for  inspection,  969,  p2154n. 

SAND— 

duty  to  put  on  slippery  sidewalks,  2789. 

SAND  PIT— 

necessity  for  barriers  across,  p5666n. 

SAN  FRANCISCO— 

county  and  city  of,  pp274-275n. 

charter  and  municipal  organization  of;  887,  678,  ppl262-1283n. 

discriminating  against  Chinese,  748. 

SANITARY  DISTRICTS— 

as  public  corporations,  106,  110,  111,  296,  p267iL 

SANITARY  REGULATIONS— 

implied  powers  relating  to,  362,  and  see  '^Haalth;"  "HoaplUlt;"  "Implied 
Power." 

SCALES,  see  ''Weighing  Scales."* 

SCAVENGERS— 

licensing  and  regulating,  746,  1017. 

SCHOOLS— 

as  municipal  function,  322. 

municipal  charters  may  provide  for,  324. 

duty  of  New  England  towns  to  provide  for,  888,  p866n. 

corporation  to  carry  on,  is  for  "municipal  purposes,"  110. 

nature  of,  as  corporations,  p252n. 

bequest  to  school  commissioners,  void,  1111. 

boards  of  education,  2434-2446,  441. 

as  municipal  corporations,  2434,  111. 

eligibility  of  members  of,  2436. 

election  of  members  of,  2436. 

powers  of,  2437,  441,  p986n. 
board  of,  as  quasi  corporations,  111. 


axempuon  irom  speciaj  MseaBtneiiu,  zusb,  zuu. 

free  water  to,  pS6T8n. 

In  parks,  p3334n. 

lease  of,  114E,  p25Zla. 

lease  of  acbool  lot  for  oil  wells,  2487. 

loss  of  title  to,  fay  adverse  poBsesslon,  p2648n. 

mecliaiilc's  lien   BK&lnst,   1161, 

muDlclpal  liability  for  torts  connected  with,  2S7E. 

notice  to  officers  of,  of  defect  In  street,  2810. 

power  to  condemn  for,  14S8,  pSOTfln. 

amount  which  ma;  be  condemned  for,  UU. 
power  to  erect,  1116,  1816. 

on  public  sQuare,  1166. 
power  to  buy  on  credit,  p4S8Bn. 
power  to  Issue  bonds  for,  2279,  2280. 
power  to  purchase  land  tor,  p2468n. 
power  to  sell  school  buUdlnJss,  1143. 
pupils  In,  244S,  2446. 

expulsions  o^  244G. 

control  of  away   from  school,  2446. 

rules   KOTernlng,   24)8. 
rules  for  management  of,  24SS. 
removal  of  commissioners,  2439. 
BUperinlendent  of  public  Instruction,  2440. 
special  assessments  for,  2042. 
tax  for  as  "necessarr  expense,"  p40Elii. 
taxe«  for  as  for  municipal  purpose,  2ST2. 
teachers   In,   2441-2444. 

employment  of,  2441. 

license  to  teacb,  244 1. 

removal  of,  2443. 

compensation  of,  2444. 

as  mere  employees,  p94En. 

pensioning  teachers,  2166. 
trusts  to  found  or  aid,  valid,  1123. 
use  of  dedicated  land  for,  p3329n. 
SCHOOL   DISTRICTS— 

as  public  corporations,  106. 
district  not  a  municipality,  p49T9n. 
(^lRMn^ilii)io<1   frnm   Tniinlclnal  cornoraUons.  IIX. 
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SCUFFLING — 

as  contributory  negligence,  p5788n. 

SEA— 

reference  to,  in  establishing  corporate  boundaries,  263. 

SEAL— 

use  of,  by  municipal  corporations,  255. 
meaning  of,  in  English  law,  p578n. 
when  use  of,  required,  256,  p579n. 
sufficiency  of,  257. 
proof  of,  258. 

municipal  contracts,  necessity  for,  1179. 
on  deeds  by  municipality,  1147. 
on  municipal  bonds,  2290. 
relief  in  equity,  p49S0n. 
on  warrants,  2245. 

SEAMEN— 

power  to  punish  for  harboring  and  enticing,  pl861n. 

as  officers  and  employees,  preference  in  appointment  and  promotions. 

of,  461. 
removal  of.  from  office,  restrictions,  557. 

SEASHORE  (see  also  "Tide  Lands")— 
excavations  in,  liability,  2786. 

SECOND  HAND  CLOTHING— 
forbidding  sale  of,  pl606n. 
disinfection  of,  in  case  of  disease,  905,  p2168n. 
regulations  as  to  dealing  in,  in  case  of  disease,  909. 

SECOND  HAND  STORES— 
regulating,  977. 

requiring  disinfection  by,  p2168n. 
bookseller  as,  p2168n. 
license,  1028. 
license  tax  on  as  double,  1003. 

SECOND  OFFENSBJ— 

heavier  penalty  for,  authorized,  728. 

SECRETARY— 

when  presiding  officer  may  appoint,  586. 

assistant,  and  employee,  p944n. 

an  employee  as  distinguished  from  officer,  p944n. 

SBCTJRITY— 

furnishing  with  bid  for  contract,  1221. 

SELECT — 

to  office,  meaning  of,  453. 

SELECT  ASSEMBLIES— 

at  common  law  presence  of  mayor  not  necessary,  588. 

SELECTMEN,  see  "Council." 

SELF  GOVERNMENT   (see  also  •'Local  Self  Government;"  "Freeholder'* 
Charters")— 
lessons  of,  in  middle  ages,  83. 

SEMINARIES    (see   also  "Universities")— 
nature  of,  as  corporations,  p252. 

SENTENCE— 

for  violating  ordinances,  1088. 

SERVANT  (see  also  "Master  and  Servant")— 

requiring  specified  number  on  trains,  954,  pp2095,  2096n. 


In  figuring  amooiit  at  municipal  delit,  2SS7. 
SBTTLEMBNT— 
of  pauper,  24E4. 

of  clafmE,  see  "Claims;"  "Com prom (■•;"  "Arbitration." 
BEVKRANCE,  bm  "BeundaHea." 

SBIWERS   AND   DRAINS    (aw    alBO    "Surraoa    Water!"     " 
"Catch  Baslna;"  "Qiittert") — 
general  rules  as  to  coustractlon  of.  Bee  "Public   Imprc 
department  of,  H2. 

disposal  of  sewerage  as  municipal  function  822,  110. 
drainage  companies  as  quasi   corporations.   111,   108. 
as  'Improvement."  p481Tn. 
deflnttlon,  1421,  U2t. 
sewer  as  different  from  drain,  1423. 
ditoh  same  as  drain,  1422. 
sewage  and  sewerage,  what  Is,  1423. 
drainage   as   including   sewerage,   1424. 
district  as  municipal  Bub-dlvielon,  296. 
hinds  of,  1426-1427. 

public  sewers,  1425. 

district  sewers,  1426,  1426. 

private  sewers,  1427. 
power  to  construct  and  maintain,  142S-14S2. 

power  to   contract   for.   1167. 

contract  of  city  to  maintain,  p2B74n. 

power  to  condemn  for,  1490,  14W. 

power  to  construct  as  power  to  borrow,  p4B7Sn. 

municipal   debt  limit   for,   E209. 

building  of  as  current  expense,  2219. 

power  to  iBBue  bonds  for,  227S. 

voting  on,  see  "Election!." 

before  street  opened,  pSSGSn. 

proposals   for  bids   for,   1211. 

existence  of  private  aewera,  1429. 

Interfering  with  private  property,  14S0. 

b7  contract  for,  1481. 
nse  of  land  taken   for,  1488. 
outlet  beyond  corporate  limits,  1484. 
nu  nf  elmeta  for  la  lawfnt    1fl^t 
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SEWERS  AND  DRAINS— Continued. 

prescriptive  right  to  maintain,  144. 
officers  having  charge  of,  whether  state  or  municipal,  180,  p5480n. 
when  dimensions  of,  to  he  fixed  hy  ordinance,  885. 
providing  for  construction  of,  by  resolution,  636. 
description  in  ordinance  for  construction  of,  1885. 
ordinance  authorizing  as  embracing  two  improvements,  1879. 
mode  of  exercise  of  power  of  sewer  constructioot  1489. 
construction  of,  compensation  to  abutters,  1982. 

as  additional  servitude,  1709. 
constructing,  as  acceptance  of  dedication,  1580. 
implied  contract  to  pay  for  flushing,  p2754n. 
right  to  pollute  streams,  1445,  1446,  1441. 
discharging  surface  water  on  land,  1442. 
grant  by  state  of  power  to  discharge  sewage  in  streams,  1443. 
diversion  of  streams,   1444. 
municipal  regulation  of,  916,  1447. 

sewer  connections,  1448-1450. 

reasonableness  of  condition  to  make  connections  with,  727. 
as  public  improvements,  p3891n. 
oonstruction.  improper  delegation  of  power,  1822. 
water  pipes  as  subordinate  to,  p3529n. 
enjoining  nuisance  from,  2502. 
nuisance  as  indictable,  2521. 
right  of  abutter  to  fill  up,  p2946n. 

special  assessments  for,  2087,  2038,  205S,  ana  see  "Special  AMeMmentt." 
future  benefits  from,  as  ground  for  special  assessment  for,  p4385n. 
deposit  of  surface  water  on  land  of  another,  1442. 
discharge  into  waters,  grant  by  state,  1448. 
discharge  as  polluting  streams,  1445. 
injunction  to  restrain  pollution,  1446. 
drainage  to  abate  nuisances,  916. 
compelling  city  to  drain  swamp,  p3908n. 
power  to  issue  bonds  to  drain  swamps,  2279. 
special  assessment  for  pumping  plant  for,  2042. 
use  of  land  taken  for  sewers,  1433. 
sewer  outlet  beyond  corporate  limits,  1484. 
Municipal  liability  for. 
municipal  liability  for  torts,  2689  et  seq. 

particular  sewers,  2690. 

failure  to  provide,  2691. 

abandonment  of,  2692. 

defective  plans  for,  2698. 

inadequate  sewers,  2694. 

negligence  in  constructing  or  repairing,  2695,  2696. 

nuisances,  2697. 

death  or  sickness  from,  2698. 

discharging  sewage  on  private  property,  2699,  2700. 

use  of  Htreams  by,  2705. 

discharge  of  sewage  into   streams,   2706. 
nuisance,  municipal  liability  for  acts  of  contractor,  p5489n. 
covering  over,  unsafe,  municipal  liability,  p5628n. 
city  liable  for  negligence  of  license  constructing  drain,  p5635n. 
negligence  in  construction,  liability  where  sewer  ultra  vires,  2637. 
flushing  of,  liability  for  injuriee  from.  2627. 
as  interfering  with  street  franchises,  1846. 
Private  sewers, 
general  rules,  1427. 
right  to  lay  private  sewer  in  streets,  pp2901,  2902n. 


mi  oi,  Qiiy  as  uaoie,  pboiti>n. 
SHEEP,  Bee  "Animal*." 
SHERIFF — 

wbetber  state  or  local  officer,  pl09ii. 

eleglblllty  ol  deputtaa  aa  acliool  dlrectora,  243S. 
SHIPPING— 

towtng  veaiela,  monlclpal  Uablllty  tor  torta,  p6602ii. 

mnnlcipal  liability  tor  tnjuiiea  to  ships  at  wbarvea,  2677. 

city  Iceboat.  liability  for  torts,  pG502n. 

In  quarantine,  pG499n. 

engaged  in  commerce,  taxation  ot  by  local  antborttlefl,  784,  7: 
wbere    taxable,    2S91. 

quarantine  laws  affectliK,  as  iDterference  with  commeroe,  791, 
SHOOTING  GALLERY— 

forbidding  beeping  of,  plGSSn. 

outalde  Umlta  of  street,  city  aa  liable  for  Ininrr.  2773. 
aHOPS— 

railroad,    condemnation   ot,  p8141iL 
SHOW  BOARDS  <see  also  "Bill  Boards")— 

forbidding  or  regulating  carrying  of,  tor  adTertislns  porposea. 
SHOW  CASE— 

falling  of,  city  aa  liable  277G. 
SHOWS  (see  also  "Fairs;"  "Entertainments;"  "Flr«worka;"  "Thsi 

bear  shows  In  street  Injuries  from,  Z7G2,  pGS40n. 

license  fees,  1024. 
SICK  BENEFITS— 

granting  of,  pl098n. 
SICKNESS  (see  also  "Health;"  "Hospitals")— 

indigent  persons,  indigent  under  general  welfare  clsmse,  895, 
"Poor." 
BIDERAIL8.  see  "Guards." 
SIDEWALKS   (see  also  "Streeu") — 

definition,   1ZS6. 

what  included,  1286 

as  part  of  streeet,  1286. 

Iglslatlon  permitting  particular  use  ot,  ISIO. 

legislative  control  of  p2S30&. 
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SIDEWALKS— Continued. 

riding  bicycles  on,  2631,  987,  938. 
temporary   obstruction   of,    1889,   1340. 
obstructions  in,  as  nuisances,  924,  926. 

power  to  remove,  926. 
regulating  obstruction  ot  by  cellar  doors,  etc.,  924. 
liability  for  obstructing,  landlord  or  tenant,  820. 
spitting  on,  988. 

abolishing,  liable  for  damage,  p2998n. 
Construction  of. 
general  rules,  see  "Public  Improvementt." 
power  to  construct,  repair  etc.,  1829. 
discretion  as  to  laying,  sise,  etc.,  1834,  1886. 
choice  of  material  for,  1838. 

construction,  improper  delegation  of  power,   1822. 
power   and   duty   of  abutter   to   construct,   1824,   pp3919-8921n. 
ownership  of  material  used  in  constructing,  1324. 
regulations  as  to  repairing,  924,  pl990n. 
providing  for  construction  of,  by  resolution,  636. 
altering,  to  be  by  ordinance,  when,  634. 

sufficiency  of  description  in  ordinances  for  construction  of,  1884. 
ordinance  authorizing  as  embracing  two  improvements,  1879. 
special  assessments  for  constructing,  2028,  and  see  "Special  Ateese- 

mentt." 
rebuilding  of,  special  assessment  to  pay  for,  p4868n. 
Unsafe  walks,  municipal  liability, 
liability  for  unsafe,  2743,  and  see  "Unsafe  Streets." 
liability  where  outside  limits  of  street,  2744. 
liability  for  failure  to  construct,   2746. 
acts  of  third  persons  making  unsafe,  city  liable,  2760,  p6632n. 

liability  for  defects  in  where  constructed  by  abutter,  2728. 
using  for  wrong  puri)ose,  liability  for  injuries,  2766. 
using  for  driveway,  liability  where  unsafe,  2726. 
duty  to  keep  entire  width  safe,  2742. 
defective  plans  for,  2766,  p6423n. 
duty  to  repair  after  street  vacated,  2740. 
estoppel  to  deny  location  of,  p6628n. 
particular  defects  in  as  actionable,  2786-2789. 

steps  or  abrupt  slopes,  2786. 

obstructions,  2787. 

excavations  and  openings,  2788. 

snow  and  ice,    2789,  and  see  "Snow  and  ice." 
defects  near  by,  city  as  liable,  2774,  p6666n. 
duty  to  put  railings  or  barriers  on  side  of,  2800,  p6709n. 
•  duty  to  inspect  as  to  necessity  for  repairs,  2816,  pp6780,  6731n. 
proximate  cause  of  injuries  on,  see  "Proximate  Cause." 
contributory  negligence  in  use  of,  see  "Contributory  Negligence." 

SIGNAL   TOWER— 

in  street,  injury  to  abutter,  2964n. 

SIGNATURE— 
by  clerk,  2107. 

of  bills  by  presiding  officers,   687. 
by  mayor  of  proceedings,  688,  689. 
of  bid  for  contract,  1220. 
of  consents  to  bond  issues,  2300. 
of  improvement  ordinances,  1882. 
of  municipal  contract,  1179,  pp2618,  4Illn. 
of  municipal  bonds,  2287,  2288. 
of  notice  of  election,  2197. 


by  two  of  three  commlBslonerfl,  p44T3ii. 

quallBcatlon  of  Bignere  In  petltfon  to  Incorporatsw  142. 

right  to  withdraw  eignatureB,  143. 

sufficiency  of  record  as  to  elBnlng  bills,  pU63n. 
SIGNS  (see  also  "Bill  Boards;"  "Guards")— 

power  to  regulate  and  nature  ot  regnlatlona,  929,  930. 

In  parhB,  1157. 

on  vehicles  or  on  persons  using  streets  for  adrertlnlng  pi 

forbidding,  as  taking  ot  property,  1470. 

as  nuisance,  1349. 

Fights  ot  abutters,  1349. 

showing  street  closed,  1740. 

on  one  side  ot  street,  as  sufficient  wmmlAg;  pSTlln. 

injury  from  falling  of  as  actionable,  S77S. 
SILENCE— 

as  ratlflcatlon  of  contract,  12GS,  and  see  "Estoppol;"  "Ri 
SINGING   (see  also  "Noises")— 

In  street,  as  forbidden,  p2161n. 

forbidding  near  dwelllag  bouse,  7SS. 

official  request  to  desist;  reatonabls  eftnse,  plSBSn. 
8INK1N0  FUNDS— 

to  pa;  off  bonds,  2174,  2S4B. 

as  debts,  2238. 

power  to  levy  tax  for,  2370. 
SINKS— 

contents  of,  as  nuisances,  pl928n. 
SITUS— 

tor  Uxatlon,  2390. 
SKATING  RINKS  (see  also  "Roller  SkatM")— 

regulating,  nature  of  regulations,  947. 

not  nuisance  per  m,  947. 
SKIDS— 

as  obstruction  in  street,  p2886n. 

obstruction  by  as  unreasonable,  pS886&. 
SKYROCKETS— 

forbidding  and  regulating  explosion  ot  952.  and  see  "Firs 

sending  up  as  "defect"  In  street,  2773. 
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SLAUGHTER  HOUSES— Continued. 

consent  of  municipality  to  establish,  pl944n. 

approval  of  ordinance  to  establish,  by  board  of  health,  pl944n. 

regulation  of  location  of,  d08. 

making  consent  of  residents  the  test,  385. 
regulation  of,  beyond  corporate  limits,  pl906n. 
exclusive  right  to  maintain,  monopoly,  pl946n. 
exclusive  privilege  conferred  on  one  firm,  787. 
establishment  of,  by  municipality,  pl944n. 
evidence  in  prosecution  of,  1073. 

SLAVES— 

as  taxable,  p4995n. 

SLED— 

leaving  in  street,  horse  frightened,  p6682n. 

SLEIQH— 

standing  in  street,  injury  from,  2781. 

SLTOE  FOR  UFE  EXHIBITION— 

injury  to  pedestrian,  city  as  liable,  2771. 

SLIPPERINESS  (see  also  "Snow  and  Ice")— 
proximate  cause  of  injury,  2851. 
of  sidewalk,  injury  from,  2785.  2789,  p5694n. 
of  crosswalks,  as  making  unsafe,  2791,  2794. 
of  asphalt,  injury  from,  city  as  liable,  2779. 

SLOPE— 

of  street  as  dangerous.  2780. 

of  sidewalk,  abruptness  of  as  defect,  2786. 

of  crosswalk  as  dangerous,  2792. 

SMELL  (see  alBo  "Odor")- 

things  offensive  to  sense  of,  as  nuisances,  907. 

SMALLPOX,  see  "Health;**  "Hospitals;**  "Quarantine;**  "Vaccination;**  an(^ 
2669. 

SMOKE  NUISANCE— 

emission  of  dense,  as  nuisance  and  various  laws  and  ordinances  for- 

blddini?  and  regulating,  918,  ppl964  to  1974n. 
classiflcatlcn  of  municipal  corporations,  in  law  forbidding  emission  of 

dense,  918. 
discrimination  in  laws  forbidding  discharge  of  dense,  918. 
smoke  law  exempting  dwelling  house,  valid.  739. 

exempting  steamboats  and  locomotives,  739. 
proof  required   in  law   forbidding  emission   of  dense   smoke,   ppl970, 

1971n. 
defense  that  smoke  cannot  be  abated,  918,  ppl974,  1975n. 
nuisance,  defenses,  p2414n. 
"manager"  within  meaning  of  law,  pl970n. 
from  city  pumping  plant,  liability  for,  p5515n. 
evidence  in  smoke  nuisance  prosecutions,  1073. 

SMOKING  (see  also  "Cigarettes;**  "Tobacco")— 

law  prohibiting  "in  any  street,  lane  or  passageway,"  pl983n. 

in  street  cars  as  nuisance.  902,  pl920n. 

on  streets  as  nuisance,  pl921n. 

of  cigarettes,  reflating.  921. 

preamble  of  ordinance  forbidding,  pl491n. 

SMOOTH  ICE— 

liability  where  traveler  slips  on,  2789. 


injury  irom  ibii  oi  irom  rooi  as  acdonaDie,  xiitt. 
Injury  from  on  atreet,  city  u  Uabla,  2770. 

oa  driveway,  2784. 

on  aldewalk,  S789. 

on  croMwalk,  2794 
uBlng  ley  Bldewalk  u  contributory  negligence,  28S3,  282G, 

choice  of  wftya,  contributory  negligence,  pG7Bln. 
proximate  cause  of  Injury,  28G1,  2S4G. 
notice  of  defect  as  condition  to  recover  for  Injuries  trom,  ; 

SOAP  FACTORY— 

regulation  of,  pl942n. 
beyond  corporate  limits,  S97. 
SOCIAL  SETTLEMBNTS— 

exemption  from  special  aBsessments,  p4410n. 
SOFT  DRINKS,  see  "N  on  Intoxicating  Liquors." 
SOIL,  see  "Lateral  Support;"  "Streets." 
SOLDIEKS   (Bee  also  "Miritlai"  "Veterans")— 

bounties  to.  36 G. 
power  of  New  England  towns,  389. 

Maine  town  liable  for  burial  of.  389. 

aa  ofllcers  and  employees,  preference  In  appointment  and  p 
461. 

removal  of,  from  office,  refltrlcUons,  GET. 
SOLDIER'S  MONUMENT  (see  also  "Monumenta") — 

power  of  town  to  raise  money  to  erect,  389. 
BOLE  CORPORATION— 

described,  106. 
80UCITINQ  FUNDS— 

tor  political  campaign  for  expenses  as  gronnd  (or  removal, 
SOVEREIGNTY— 

meaning  of,  6S. 
SPAIN— 

cities  in,  29,  40.  G6,  ,72,  US. 
SPARKS— 

preventing  escape  of,  from  steam-boats,  734. 


of  national  bouse  of  representatives  or  state  legtslature. 
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SPECIAL  ASSESSMENTS— Continued. 

power  to  levy,  2022,  2023. 

where  no  law  authorizing  improvement,  2024,  2026. 

where  improvement  already  made,  2025. 
public  improvements  as  payable  from,  2269,  1948. 
to  pay  for  water  works,  1796. 
to  pay  for  electric  light  system,  1797. 
obligations  payable  from,  as  within  debt  limit,  2229. 
mandamus  to  compel  levy  of,  2559. 
validity  of  in  general,  2111,  et  seq, 

irregularities  as  affecting,  2111,  2112. 

substantial  defects  in,  effect,  2111,  2112. 

failure  to  advertise  for  bids,  2118. 

nonexistence  of  street,  2114. 

improvement  on  private  property,  2115. 

conveyance  to  avoid  assessment,  2116. 

presumption  of  validity,  2117. 

who  may  attack  and  when,  2118. 

estoppel  to  question  validity  of,  2119-2126. 

estoppel  by  acquiesence,  2120. 

estoppel  by  petition  for  Improvement,  2121. 

estoppel  by  recital  in  deed,  2122. 

estoppel  by  payment  or  part  payment,  2128. 

estoppel  by  failure  to  object  or  appeal,  2124,  2125. 

estoppel  by  accepting  benefits,  2126. 
equitable  relief  against,  2127. 
reassessments,  2128. 
appeal  from,  2129. 
certiorari  to  review,  2130. 
Purposes  for  which  proper, 
improvement  as  local  and  not  general,  2027. 
street  improvements  in  general,  2028,  2029. 
reconstruction  or  repair  of  streets,  2030,  2031. 
alteration  or  vacation  of  street,  2032. 
where  railway  tracks  on  street,  2038. 
toll  roads  and  turnpikes,  2034. 
retaining  walls,  2035. 
embankments,  2035. 
street  sprinkling  and  cleaning,  2036. 
sewers  and  drains,  2037. 

reconstructing  or  repairing,  2038. 
lighting  plant,  2039. 
waterworks  plant,  2040. 
parks  and  market  places,  2041. 
widening  of  stream,  2042. 
filling  up  of  lot,  2042. 
pumping  plant  for  drainage,  2042. 
public  school  buildings,  2042. 
railroad  ridge,  2042. 
removing  garbage,  2042. 
Property  subject  to. 
benefit  to  property,  necessity  for,  2043-2046. 
part  of  property  not  taken,  2047. 
vacant  or  unimproved  property,  2048. 
unplatted  and  rural  lands,  2049. 
railroad  property,  2050,  2051. 
location  In  assessment  district,  2052. 
where  improvement  Is  sewer  or  drain,  2053. 
property  outside  corporate  limits,  2054. 
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exemption  from  general  Mxei,  effect,  20S3. 
religious  and  cb&rltable  hutltatlonj,  SDC4. 
educational  IneUtntlons,  2065. 
cemeteries,  2066. 
homeetead,  2067. 

where  abutter  Improves  In  front  of  Us  prapertr,  2068. 
agreement  for,  2069. 

exemption  from,  condition  In  dedication,  IMS. 
Procedure, 
wbo  may  make,  2070. 

CO  mmlfls  loners,  2071-2073. 
oompetency  and  oath  of  commlSBloners,  2072,  2073. 
notice  of  aseesBment,  2074. 

auOlclencr,  2075. 

service,  2076. 
valldftr  as  dependent  on  validity  of  preUmlnarr  ordinal 
bearing  on  propoeed  assessment,  2077. 
Ume  for  making,  207S,  2079. 
levy  of.  2080. 
mode  of  making,  2081-2092. 

land  fn  bulk.  2082. 

dividing  Improvement  Into  parts,  2083. 

togetber,  two  or  more  improvements,  2084. 

against  part  of  lot  or  tract,  208S. 

personal  assessment.  2086. 
apportionment  of,  2087-2093. 

according  to  benefits,  2088. 

by  front  foot,  2089. 

BUperfldal  area,  2090. 

Improvement  In  front  of  each  lot,  2091. 

omlBsion  of  property,  2092. 

deduction  of  damaKes,  2093. 
amount  ol  as  limited.  Z094-2096. 

Including  costs  and  expenses,  209S. 
confirmation,  revision  or  Betting  sslde  of,  2097-2103. 

nature  o(  procedlngs,  2098. 

notice,  2098. 

petition,  2099. 

jurisdiction  of  court,  2100. 
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SPECIAL  ASSESSMENTS— <:k>ntinued. 

Collection  of. 
personal  liability,  2131. 
form  of  action,  2182. 

statutory  remedy  as  exclusive,  2133. 

warrants,  enforcement  of,  2134. 

by  suit  in  equity,  2188. 
distress  warrant,  2135. 
scire  facias,  2136. 
execution  to  enforce,  2187. 
when  assessment  due,  2189. 

when  delinquent,  2140. 
collection  of,  not  governmental  function,  2644. 
demand  of  payment,  2141. 
statute  of  limitations,  2142. 
venue  of  action,  2143. 
parties,   plaintiff,   2144. 

assignee,  2145. 
defendants,  2146-2150. 

owners  of  land,  2146. 

wife  of  owners  of  land,  2147. 

all  parties  In  Interest,  2148. 

mortgagees,  2148. 

executors,  heirs,  guardians,  etc.,  2149. 
Joinder  of  actions,  2151. 
defenses,  2152. 
counterclaims,  2153. 
sale  of  property,  2154. 

title  of  purchaser,  2155. 

redemption,  2156. 
Injunction  against,  2127. 
anticipating  revenue  from,  debt  limit,  2220. 

SPECIAL  BENEFITS— 

necessity  for.  special  assessments,  2044,  and  see  "Special  Astestmentt.*' 
what  are,  1995. 

SPECIAL  CHARTER,  see  •'Charter*.'' 

SPECIAL  INJURY— 

from  change  of  street  grade,  what  is,  1998-2001. 
from  vacation  of  street,  1408-1411. 

necessity  for,  to  sue  for  obstruction  of  street,  1382-1389. 
necessity  for,  taxpayer's  suits,  2587. 

SPECIAL  LAWS  (see  also  "ClaMlflcation;"  ''Charter;"  "General  Laws")— 
defined,  196. 

distinguished  from  general  laws,  197,  201,  209. 
test  to  distinguish  from  general,  200,  201. 
curative  acts  as.  214. 

for  creation  of  municipal  corporations,  122. 
evil  effects,  125. 
usually  forbidden,  126. 
relating  to  municipal  corporations   where  general  law  can  be   made 

applicable,  1S6. 
amending  municipal  charters  by  forbidden,  849. 
''corporate  powers"  or  "municipal  purposea*'  cannot  be  conferred  by, 

190. 
for  bond  issue,  p4825n. 
to  take  effect  in  event  of  future  contingency  or  within  limited  time, 

212. 

SPECIAL  MEETINGS,  see  "Meetings." 


r«tigloue  and  cbarltable  Institution!,  1064. 
educational  Inatltutlona,  2066. 
cemeterlea,  20  6S. 
bomeatead,  206?. 

vhere  abutter  Improvea  In  front  of  bla  property,  2068. 
Bsreement  for,  2069. 

ezempUos  from,  condition  In  dedication.  1646. 
Procedure, 
wtao  mar  make,  2070. 

com  ml  BB  loners,  2071-8073. 
G0mpetenc7  and  oatb  of  commlBBlonera,  2072.  2073. 
notice  of  BSBeBBment,  2074. 

Bufficlenc7.  2076. 

aervlce,  2076. 
validity  aa  dependent  on  vallditr  of  preliminary  ordinance, 
bearing  on  proposed  aBseBsment.  2077. 
time  tor  making,  207S,  2079. 
levy  of.  2080, 
mode  of  making,  20S1-2092. 

land  In  bulk.  2082. 

dividing  Improvement  Into  parta,  2083. 

together,  two  or  more  Improvementa,  2084. 

again Bt  part  of  lot  or  tract.  208S. 

personal  aaseHSment.  2086. 
apportionment  of,  2087-2093. 

according  to  beneflta,  2088. 

by  front  foot,  2089. 

Buperflclal  area,  2090. 

Improvement  In  front  of  eacb  lot.  8081. 

omission  of  property,  20S2. 

deduction  of  damages,  2093. 
amount  of  aa  limited.  2094-2096. 

Including  costs  and  expenses,  2096. 
conflrmatloD,  revlalon  or  setting  aside  of,  2097-2103. 

nature  of  procedlngB,  2098. 

notice,  2098. 

petition.  2099. 

Jurisdiction  of  court,  2100. 

evidence.  2101. 

Judgment  2102.  2103. 
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SPECIAL  ASSESSMENTS— Continued. 

Collection  of. 
personal  liability,  2131. 
form  of  action,  2182. 

statutory  remedy  as  exclusive,  2183. 

warrants,  enforcement  of»  2134. 

by  suit  in  equity,  2188. 
distress  warrant,  2135. 
scire  facias,  2186. 
execution  to  enforce,  2187. 
when  assessment  due,  2189. 

when  delinquent,  2140. 
collection  of,  not  governmental  function,  2644. 
demand  of  payment,  2141. 
statute  of  limitations,  2142. 
venue  of  action,  2143. 
parties,  plaintiff,  2144. 

assigniee,  2145. 
defendants,  2146-2150. 

owners  of  land,  2146. 

wife  of  owners  of  land,  2147. 

all  parties  in  interest,  2148. 

mortgagees,  2148. 

executors,  heirs,  guardians,  etc.,  2149. 
Joinder  of  actions,  2151. 
defenses,  2152. 
counterclaims,  215«^. 
sale  of  property,  2154. 

title  of  purchaser,  2155. 

redemption,  2156. 
injunction  against,  2127. 
anticipating  revenue  from,  debt  limit,  2220. 

SPECIAL  BENEFITS— 

necessity  for.  special  assessments,  2044,  and  see  "Special  Aatettmentt." 
what  are,  1995. 

SPECIAL  CHARTER,  see  •'Charter*.'* 

SPECIAL  INJURY— 

from  change  of  street  grade,  what  is,  1998-2001. 
from  vacation  of  street,  1408-1411. 

necessity  for,  to  sue  for  obstruction  of  street,  1382-1389. 
necessity  for,  taxpayer's  suits,  2587. 

SPECIAL  LAWS  (see  also  "Clasalflcatlon;"  "Charter;''  "General  Laws")— 
defined,  196. 

distinguished  from  general  laws,  197,  201,  209. 
test  to  distinguish  from  general,  200,  20L 
curative  acts  as,  214. 

for  creation  of  municipal  corporations,  122. 
evil  effects,  125. 
usually  forbidden,  126. 
relating  to  municipal   corporations   where  general  law   can  be   made 

applicable,  1S6. 
amending  municipal  charters  by  forbidden,  849. 
"corporate  powers"  or  "municipal  purixraes"  cannot  be  conferred  by, 

190. 
for  bond  issue,  p4825n. 

to  take  effect  in  event  of  future  contingency  or  within  limited  time, 
212. 

SPECIAL  MEETINGS,  see  "Meetlnge." 


SPECIFICATIONS— 

what  are,  1ST2. 

contract,  conformity  to,  1917. 

on  Ble,  reference  to  In  Improrement  ordinance,  ptOTBn. 

tnrnlBhed  to  bidders.  1207.  12IS. 

fnrnlabed  by  tilddera,  1311. 

change  of,  1219. 

of  notice  or  wamlng  of  New  England  town  meetlnE,  G79,  GS 
SPECIFIC  PERFORMANCE— 

of  contract  as  to  rates  of  far«,  1763,  2G8Z. 

of  contract  to  sell  plant  of  pnbUc  aenrlce  compaiiy,  1790,  p 

to  convert  bonds  Into  registered  bonds,  p4S06D. 
SPECULATION— 

power  of  city  to  buy  property  tor,  1114. 

poner  to  condemn  land  for,  pS112n. 
SPEED  (see  also  "Driving") — 

as  constttutlnK  nuisance,  pI916iL 

police  regnlatlons  as  to,  932. 
riding  and  driving  on  streets  and  pnbllc  places,  9SS. 
steam  and  street  cars,  9  54,  789,  pp2090-2092,  ZOStn. 
of  automobiles,  936,  pp2036,  2087,  1864U. 
In  parks,  1157. 

abolition  of  ordinances  regulating  speed  of  trains,  661. 

regulating,  as  Interference  with  commerce^  790,  793. 

violation  of  ordinance  regulating,  as  Degllgence.  863,  856,  87 

ordinance  construed  as  limited  to  parts  of  dty,  S16. 

action  based  on  violation  of,  pleading,  S48. 

pleading  ordinance  relating  to,  860. 

defenses,  10S6,  and  see  "Driving." 
SPEEDWAY— 

establishing  In  parte,  11S7. 
SPIKE— 

protruding  from  sidewalk.  Injury  from,  2786. 
SPITE  FENCES— 

Intent,  1074. 
SPITTING— 

ordinances  forbidding,  in  certain  places,  983. 
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SPRINKLING— Continued. 

power  to  expend  money  for,  2167. 

power  to  tax  to  pay  for,  2372. 

duty  to  supply  water  for,  p3674n. 
condition  to  grant  of  street  franchise,  p8450n. 
requiring  street  railway  companies  to  sprinkle  streets,  956. 

reasonableness  of  such  regulations,  955,  p2104n. 

railways  as  constituting  distinct  class,  956,  p2106n. 
mandamus  to  compel  by  street  railway,  1766. 
special  assessment  for,  2019,  2086. 
license  tax  on  carts,  p2251n. 
liability  for  negligence  in,  2686,  p6487n. 

SPURS— 

railroad  spurs  in  street,  private  connection,  1863. 

SQUARES,  see  "Public  Squaraa." 

SQUATTERS— 

cannot  dedicate,  1566. 

STABLES,  see  "Livery  SUbles." 

STAGE  COACHES  (see  also  "Vehicles^  "Omnibuses")— 
licensing,  989,  pp2194,  2211,  2261n. 
permit  to  run  in  park,  1167. 

STAGNANT  WATER— 

as  nuisance,  abatement  of,  904,  pl928n. 

STAIRS— 

extending  into  street,  1349,  ppl982n,  1996n,  2908. 

dedication  of,  p3253n. 

opening  in  sidewalk,  guarding  by  ligbts  or  otherwise  p6707n. 

STALLIONS— 

prohibiting  exhibition  or  keeping  of  in  certain  districts,  967,  pl646n. 

STALLS— 

in  markets,  966. 

STANDS— 

on  sidewalk  or  street,  926,  1866. 

particular  kinds  of,  see  "News  Stands;"  "Fruit  Stands,"  etc. 

licenses  for,  p2194n. 

for  vehicles,  etc.,  regulating,  924,  and  see  "Hackstands." 

STANDPIPE— 

right  to  put  in  street,  1816. 

as  nuisance,  p5448n. 

municipal  liability  for  torts,  p6615n. 

STATE— 

as  municipal  corporations,  109,  p266n. 

powers  of  legislature,  see  "Legislature." 

power  to  create  municipal  corporations  rested  in,  121,  pp296,  296n. 

recognition  by,  of  existence  of  incorporation,  152,  p349n. 

may  create,  change  and  destroy  municipal  corporations,  pp296,  296n. 

may  dissolve  municipal  corporations,  804. 

state  laws,  distinguished  from  ordinances,  876. 

when  ordinances  supersede,  848. 

when  charter  provisions  supersede,  841,  842. 
condemning  land  of,  1502. 
property  outside,  condemnation  of,  1496. 
adjustment  of  accounts  with,  2182. 

bridge  constructed  by,  liability  of  city  where  unsafe,  2749. 
grant  of  right  to  discharge  sewage  into  state  waters,  1448. 
power  of  city  to  contract  with,  1167. 
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STATE— Continned. 

power  to  queBtlon  purchues  hj  dty,  1U4. 

power  to  dedicate.  IGiS. 

right  to  forfeit  street  franchise,  1666. 

actions  Id  name  of  to  enforce  police  ragnlatloiia,  103E. 

snlt  by  to  abate  nnlaance  In  etre«t.  1S68. 

quo  warranto  by,  1764. 

■nits  by  attorney  general,  SB80. 
STATE  AFFAIRS— 

deBned  and  dlstlngnlahed  from  manldpal,  178,  17^  plSSZii. 
relations  In  which  subject  considaNKi,  176. 
STATE  OFFENSES — 

dlstln  Kill  shed  from  mnnlclpal,  876. 
STATE  OFFICERS— 

changing  of  aalarlea  ot,  by  municipal  oorporatlons,  628. 
STATEMENT  (see  also  "Complarnt  or  Information  to  Enforce  Police  R«9U- 
lationi") — 

aa  commencement  ot  prosecution  for  violation  of  ordinance,  1086. 

of  claim  against  city,  Bufflclency,  266t. 
STATIONERY- 

bids  for,  necessity,  1187. 
STATUES,  see  "Monuments;"  "Soldier's  Monument;"    "Memorial  Arch." 
STATUTE   OF  FRAUDS    (see  also  "Wrltlna")— 

pnbllc  Improvement  contracts,   1906, 

verbal  contract  of  employment,  pllStn. 
STATUTE  OF  UMITATIONS— 

as  defense  In  actions  against  municipalities,  24B9. 

aa  defense  tn  action  by  municipality,  Z4S9. 

as  barring  actions  on  warrants.  8S60. 

coupons,  same  rule  aa  bonda.  SSTt. 

enforcement  of  special  asseasments,  2142. 

against  special  assessment  lien,  p44SSn. 

power  to  pay  claim  barred,  2168. 
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STEAM  MOTOR— 

as  additional  servitude,  1702,  pp8616,  3622ii. 

STEAM  ROLLER— 

prohibiting  operation  of,  p3878n. 

mismanagement  of,  municipal  liability,  2722,  p5696. 

negligent  use  of,  2634,  p5485n. 

city  as  liable  where  horse  frightened  by,  2788,  p6680n. 

notice  of  to  traveler  when  about  to  stiurt,  p5711n. 

STEAM  WHISTLE— 
regulation  of,  pl942n. 

requiring  locomotive  to  blow,  954,  p2096n. 
injury  from  blowing  of,  2627,  2778. 

STENOGRAPHER— 

competitive  bids  for  position,  1190. 

STEPPINQ  STONES— 
in  street,  1358. 

on  sidewalk  as  nuisance,  pl994n. 
in  street,  injury  from,  city  as  liable,  2781. 

STEPS— 

encroaching  on  sidewalk,  1349,  pp2907,  1996n. 

revoking  permit  for,  1319. 

necessity  for  where  sidewalk  of  different  height,  2786. 

from  sidewalk  to  crosswalk  as  defect,  2792. 

close  to  building,  injury  from,  2787. 

STOCK,  see  also  ("Private  Corporatlona") — 

when  municipal  corporation  cannot  become  stockholder,  185. 

subscription  to  by  municipality,  2170,  and  see  "Donatlont;"  "Railroads." 

sale  by  municipality  of  shares  owned  by  it,  1140. 

shares  of,  subject  to  execution  against  city,  1160. 

shares  of  as  taxable,  pp4995,  4998n. 

shareholder  as  owner,  right  to  sign  petition,  p8998n. 

market  price  of,  as  indicating  value  of  property,  1761. 

STOCK  YARDS,  see  "Police  Power." 

STONE  COLUMNS  (see  also  •'Pillars")— 
as  street  obstructions,  926. 

STONE  WALK— 

in  public  highways  as  nuisance,  pl994n. 

STONES— 

deposit  of  on  streets  as  nuisance,  925. 

ownership  where  excavated  in  improving  street,  p2826n. 

throwing  of  on  streets,  forbidding,  924. 

injury  where  thrown  by  blasting,  2663,  p6498. 

in  driveway  as  actionable,  2779,  p5680n. 

projecting,  in  crushed  stone  sidewalk,  injury  from,  2785. 

at  edge  of  sidewalk,  injury  from,  p5689n. 

constructive  notice  of  failure  to  gruard  pile  of,  2814. 

STOOP,  see  "Porch." 

STOP,  LOOK  AND  USTEN— 

duty  of  pedestrians.  1393,  p5746n. 

STORES  AND  SHOPS— 

regulating  closing  of,  742,  and  see  ''Second  Hand  Stores." 
forbidding  occupancy  ot  during  certain  hours,  742. 

STORM  DOOR— 

beyond  house  line  as  nuisance,  pl996n. 
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STORMS— 

M  «zcu8liiK  repair  of  street,  2729  and  see  "Rstn." 

driving  tn  aa  neKllsence,  iSSS. 
STORM  SEWERS,  see  "Sewera." 
8TRATB.  see  "Animals." 

STREAM,   see   "Watsroouraea;"   "Navloabla   Watora;"   "Surface   WaUr." 
STREET  CARS,  see  "Street  Ratlroada." 
STREET  CLEANING,  see  "Cleanlns  Straete."  ' 
STREET  COMMISSIONERS— 

notice  to  of  detect  In  street,  2810. 
STREET  FAIRS,  Bee  "Fairs." 
STREET  PRANCHISEIS,  see  "Franchliw." 

STREET  LIQHTIKO,  see  "Llshtlno;"  "Etaotrle  Lights;"  "Gaa." 
STREET  SPRINRUNO,  see  "Sprinkling." 
STREET  RAILROADS  (see  alM  "Bubwaya")— 

commercial  rallrcada.  see  "Rallroada." 

general  rules  relating  to  public  aervlce  companies,  see  "Public  Service 
Companies." 

what  are,  plT02n. 

is  "pabllc  ntlUtr,"  pSSTOn. 

care  as  bavlng  rigbt  of  way,  189S. 

contract  to  fumlsb  electricity  to,  pSeSSn. 

damages  by  delay  daring  laying  of  sewer,  p3S29n. 

delegation  to  of  duty  to  repair,  or  suard    excavations.  In  street^  ITii 

dlscrimlnatlone  by,  1697. 

mandamua  to  compel  operatltm  of  and  acts  by,  1766. 

municipal  liability   for  torts  of,  pG484n. 
failure  of,  to  replace  street  bairlera,  as  negligence  of  city,  S805. 
Injury  from  contact  witb  trolley  pole,  city  as  liable,  2781. 
neellgence  of  as  proximate  cause,  28G3. 
hitting  vebicle,  proximate  cause,  2S4&. 
I  of  rei'air  of  Iracka 
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STREET  RAILROADS— ConUnued. 

paving  as  condition  to,  1647. 
election  to  vote  on,  p8431n. 
assignment  of,  1658. 
power  to  revoke,  1661. 
grounds  for  fofeiture  of,  pp3608,  8604n. 
abandonment  of,  1660. 
rights  on  termination  of,  p8490n. 
Abutters,  rights  of. 
general  rules,  see  "Abutting  Owners." 
tracks  as  additional  servitude,  1702. 

where  carrying  freight,  1706. 
change  of  size  of  cars,  damage  to  abutters^  1710. 
signal  tower  In  street.  Injury  to  abutter,  p2964iL 
municipal  liability  for  damages  to  abutters  from,  1985. 
Regulation  of. 
general  rules,  see  "Police  Power." 
power  to  regulate  operation  of,  958-^66. 
nature  and  kinds  of  regulations,  954,  956. 
city  authorizing  use  of  tracks  by  another,  1673. 
limiting  number  of  passengers,  1682,  p3647n. 
requiring  paving  by,  as  impairing  contract,  p3621n. 
ordering  new  lines,  p8515n. 
signal  tower  in  street,  p3515n. 
requiring  change  or  removal  of  tracks,  1682. 

regulations  as  to  receiving  and  discharging  ladies  or  children  as  pas- 
sengers, 735. 
requiring  fenders,  1682. 
regulating  frequency  of  service,  1682,  966. 
requiring  transfers,  1682. 
requiring  lighting  of  streets,  1682. 
requiring  heavier  rails,  p3547n. 
requiring  street  sprinkling  by,  p8647n. 
requiring  track  elevation,  p3648n. 
crossing  precautions  required,  1682. 
requiring  street  railway  company  to  sell  tickets,  710. 
selling  tickets  on  cars,  pl606n. 

regulating  collection  of  fares  beyond  corporate  limits,  pl906n. 
license  fees,  1683-1685,  pp3558,  3555n. 

release  of  from  license  fees,  217L 
preamble  of  ordinances  forbidding  smoking  in,  pl491n. 
Rates  of. 
general  rules,  see  "Rates  of  Public  Service  Companies." 
"contract"  fixing  rates  of  fare,  1788. 
contract  not  to  lower  rates.  1788. 
reasonableness  and  regulations  of  rates,  1725,1762,  p3697n. 

three  cent  fares,  statute,  p8701n. 

power  of  city  to  regulate  fares,  pp8704,  8707n,  3710,  3711,  8712n. 
what  rate  of  income  deemed  reasonable,  p8768n. 
power  to  discontinue  sale  of  strip  tickets,  p8689n. 
specific  performance  of  contract  as  to  rates  of  fbre,  2682. 

STREET  WAIJaNQ  (see  aUo  "Prostitution;"  "Pedestrians")— 
forbidding,  powers  as  to,  p2107n. 
right  to  Jury  trial,  1060. 

STREETS — 
Chapter  on,  1278-1420,  vol.  3. 
rights  of  abutting  owners  on,  see  "Abutting  Owners." 
vacation  of,  see  "Vacating  Streets." 
condemnation  proceedings  relating  to,  see  "Eminent  Domain." 
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dedication  of  land  for,  see  "Dadicatlon." 

conatructlon,    Improrement  of,  sntdlns,  psTlng,  «te.,   see  "Public  lin> 

prove  m  ants." 
bidding  for  contracts  tor  street  work,  see  "Bids." 
grade  of,  see  "Grade;"  "PuWIe  Improvemanta.'' 
reculatlng  use  of  under  police  power,  see  "Pollc*  Power." 
license  to  use,  eee  "Llcenns." 

grant  of  right  to  use,  to  public  service  companies,  see  "Franchlaes." 
license  tax  on  persons  using,  see  "Lleanee  Tax." 

general  rules  as  to  property  owned  by  city,  see  "Corporate  Property." 
cleaning  of,  see  "Cleaning  Streets." 

use  of  by  particular  companies,  >ee  "Oas;"  "Electric  Light,"  etc. 
special  asseBBments  to  construct  or  Improve,  see  "Special  Aaieaamtnt*." 
■ewera  and  drains  In,  see  "Sewera  aiid  Oralna." 
parades  In,  see  "Parades." 
municipal   liability   for   Injuries   from   deteeta  In   streets,   see  "Unsafe 

Streata." 
deflnlUon,  1280. 
cul  de  sac  as,  1280. 
boulevard  as,  1280. 
avenue  as,  12S0. 
BUbBurtace  as  part  ot,  ISSl. 
bridge  as,  1282. 

county  roads  dlBtlngulshed,  128S. 
blgbways  as,  1284. 

on  annexation,  1287. 
M  highways,  1284. 
alley  as,  12S6. 
sidewalk  as  part  of,  1286. 
width  and  extension  of,  1288. 
names  of,  1289. 
grade  of,  1290. 
street    work,    sprinlcling,    removal   of   snow,    1291,   and    see    "Cleanlnj 

Streets;"  "Snow  and  Ice." 

[irlvate.  1232. 
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STREETS— Continued. 

discretion  of  municipal  authorities  in  establishing  and  improving,  377. 

p838n. 
discretionary  power  to  establish  and  fix  width,  etc.,  924. 
existence  of,  necessity  to  validate  special  assessment,  2114. 
contract  to  keep  unobstructed,  invalid,  p2581n. 
removal  of  dirt  from,  pl084n. 
commisBloners  and  control  of,  442. 

officers  having  charge  ot  whether  state  or  municipal,  180. 
department  of,  under  DesMoines  plan  of  city  government,  341. 
Ownership  of,  and  control  over. 
owner sbip  of,  1305-1809. 

right  to  soil  and  minerals  under,  1809. 
title  acquired  to  by  condemning  for,  1622.         i 
municipal  corporation  has  no  proprietary  interest  in,  p520n. 
legislative  control  of,  paramount,  227,  234,  1810  et  aeq,,  p515n. 
power  delegated  to  municipal  corporations  to  regulate,  228. 

right  is  public,  229. 
municipal  control   over,   1810,  et  9eq, 

power  to  lease  part  of,  1813. 
sale  of,  by  municipality,  1141. 
lease  of,  1146. 
abandonment  of,  1612.  1399,  1400. 

failure  to  open  or  work,  effect  of,  1401,  1611. 
vacation  of,  1402-1420,  and  see  "Vacatlna  Streets.** 
loss  of  title  to,  by  adverse  possession,  1896. 

by  estoppel,  1397. 
condemnation  of  by  railroad  company,  1501. 
Construction  and  repair  of. 
general  rules  as  to  street  improvements,  see  "Public  Improvements." 
improvement  of  before  establishment,  1842. 
discretion  as  to  improving,  1884,  1835. 

mandamus  to  compel  improvement  ot  1886. 
improvement  of  beyond  municipal  limits.  1824. 
power  to  change  course  and  width  of,  1881. 

negligence  in  construction  or  repair  of,  municipal  liability,  2634,  2635. 
duty  to  keep  in  repair  as  nondelegable,  2668,  pp5489,  5490. 
what  officer  to  repair,  pl085n. 
devise  in  trust  for  repairing  streets,  valid,  1129. 
liability  of  municipal  officers  for  failure  to  keep  in  reasonably  safe 

condition,  537. 
indictment  for  failure  to  keep  in  repair,  2522,  pl202n. 
Nuisances  In. 
obstructions  in,  as  nuisances,  925,  pl980n,  and  see  "Nuisances." 

temporary,  for  deposit  of  building  material,  goods,  etc.,  925. 

power  to  remove,  926. 
Use  of. 
use  by  municipality  other  than  for  travel,  1814. 

band  stands,  fountains,  monuments  and  voting  booths,  1315. 

water  works,  stand  pipes,  and  tanks,  1816. 
I>ower  to  permit  encroachments,  1317,  743. 
encroachments  and  obstructions  on.  924-926,  1383  ^  9eq. 

extent  of,  1334. 

effect  of  municipal  acquiescence,  1385. 

power  to  permit,  1817,  1833. 

estoppel  to  object  to,  1320. 
permits  by  municipality  to  use,  effect,  1318,  924. 

revocation  of,  1319. 
additional  servitudes,  1700-1710. 


as  affecting  lateral  anpport,  1S1?. 
effect  of  permit  for.  1S48. 

abutUng  ownow,  rlgbta  of,  see  "Abutting  Owners." 

tress  In,  132e-13S8. 
rlg&t  to  cut  or  remove,  1327. 

conterrlng  power  on   Individual   to  place  boxes  for   waste 
931. 

general  municipal  power  to  regulate  and  keep  tree  from  o 
924. 

regulation  ot,  by  police  board,  3SG. 

power  to  remove  obatnictlons  In  and  method  o^  926. 

power  of  control  cannot  be  delegated,  383. 

obstructing  with  care  and  trains  may  be  forbidden.  955,  c 

advertising   on   vehicles   or   persons   using.   931,   pp2026-ZD29i 

forbidding  opening  of,  lo  lay  gas  pipes  In,  during  winter  seast 

sales  ot  goods,  etc.,  on,  pl9S4[i. 

regulations  against  obstructing,  with  vehicles.  934,  p]984n. 

what  Is  public  relating  to  certain  police  regulations.  p1983e 
Uaa  of  by  Public. 

public  use  paramount-'«xIent  ot  use,  1891. 

relative  rights  ot  travelers  In  use  ot.  1S92. 

no  duty  to  atop,  look  and  listen,  1398. 

aotomblles.  1394. 

negligence  ot  persons  using  street  as  making  them  liable  t 
Injuries,  1396. 

closing  tor  travel,  necessity  for  sign  or  barrier,  2803. 
Particular  obstructions  or  encroachments. 

awnings,  signs,  bill  boards,  steps,  hay  and  oriel  wlndom,  tU 

buildings  in  streets,  1S50. 

docks  and  wharves,  1361. 

fences,  gates  and  doors,  13G2. 

fairs  and   carnivals,   13G3. 

fireworks,   1354. 

goods  on  sidewalk,  1366. 

grandstands.   136G. 

hackstHnde.  1357. 

bitching  posts  and  stepping  stones,  1868. 

market  places  and  buildings,  1369. 

moving  buildings  through  streets,  13S0. 

plattorros  tn  street  or  over  Bldewalka,  1361. 

poles,  1362. 

private  railroads  and  switches,  1363. 

race  course,  1364. 

railmsd  depots,  1365, 

storage  for  waRono,  1366. 

weighing  pcalee,  1367. 
Remedies  where  gtreft  obstructed  or  encroached  on. 


Index.  6397 


(References  are  to  sections,  except  as  otherwise  Indicated.     Vol.  1,  81   1-410; 
Vol.  2.  SS  411-888;  Vol.  3.  91  889-1420;  Vol.  4,  S9  1421-2016;  VoL  6. 

ii  2017-2603;  Vol.  6.  S9  2604-2865.) 

STREETS — Continued. 

ejectment,  1369. 
summary  removal,  1370. 
action  to  abate  or  enjoin,  1371. 
criminal  prosecution,  1872. 
remedies  of  private  persons,  1374-1381,  and  see  "Abutting  Owners." 
necessity  for  special  Injury,  1382-1889. 

STRIKES    (see  also  "Labor  Unlone.")— 
picketing  In  case  of,  941. 

STRING  (see  also  "WIree;"  "Ropee")— 
around  grass  plot,  running  Into,  p5711n. 

STRINGERS— 

rotten,  under  sidewalk,  city  as  liable,  2785. 

STRUCTURES  (see  also  "Buildings")— 
near  street,  fall  of,  city  as  liable,  2777. 

STUMP— 

Injury  from  driving  into  as  actionable,  2772. 

In  sidewalk,  injury  from,  2787. 

driving  against  as  contributory  negligence,  2888. 

SUBCONTRACTORS— 
bond  to  secure,  1960. 
rights  and  liabilities,  of,  1937. 

SUBJECT— 

of  ordinances,  what  to  embrace  and  how  expressed,  681-683. 

SUBSCRIPTIONS  (see  also  "Dcnatlons;"  "Railroads")— 
to  stock  of  private  corporations  by  municipality,  393. 
constitutional  prohibition.  394. 
grant  of  power;  restriction  and  construction,  396. 

SUBORDINATES— 
tenure  of,  492. 

employment  of,  for  municipal  corporation,  500. 
liability  of  officer  for  wrongful  or  negligent  acts,  ot  648. 
power  of  officer  to  appoint,  635. 
removal  of,  559,  pl233n. 

SUBWAYS— 

power  to  construct,  928. 
legislative  control  over,  p3903n. 
in  park.  1157,  p2546. 
condemning  for,  p3110,  3079n. 

power  to  condemn  to  widen  street  for,  p3121n. 
use  of  streets  for  Is  lawful,  1314. 
revoking  license  for  use  of  street,  1319. 
delegation  of  powers  as  to,  p3913n. 
officers  of  as  agents  of  city,  p5480n. 
what  officer  may  grant  rights  in,  p3448n. 
contract  for  as  franchise,  p3368n. 
private,  grant  of  right  to  use  street,  p3408n. 
as  additional  servitude,  1706. 
liability  to  abutters,  p2854n. 
municipal  ownership,  pp3798,  3810n. 
lease  of  to  third  persons,  4612.  p3800n. 
compelling  construction  of,  1793. 
rights  of  lessees  of.  p3863n. 

set  ofTs  agalDst  damages  from  construction  of,  p  4269n. 
equipment  of  as  taxable,  p5005n. 
municipal  liability  for  torts,  2685. 
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SUBWAYS— Continued. 

iifiKlIe«nce  ol  contractora  patting  In.  pCSSln. 

excaTatlnK  for,  dut7  to  inspect  for  defects  In  atreet,  p5?33a. 
SUCCBSaOR.  nee  "Otncera." 
SnOAR— 

beet  Bngftr  mllle  as  Internal  ImprorenMuts,  2279. 
SUMMARY  INVESTIGATION— 

of  municipal  expenditures,  2G77,  pUSlTit 
SUMMONS— 

service  of,  2496. 

In  proceeding  to  enforce  police  reKulatlons,   1036,    1037. 

quashing  for  tallura  to  furnish  list  of  witneeees,  1069. 

motion   to  quasb,   proceedings   to   enforce   ordinance,    105S. 

leauance  beyond  cltr  limits,  dtr  courts,  lOU. 
SUNDAY- 

requiring  observance  of,  963. 

forbidding  stores  and  sbops  open  on,  pISOSn. 

state  law  forbidding  conducting  business  on,  under  municipal  Uceoaf, 

pisesn. 

prohibiting  liquor  sale  on,  pp2120,  2111,  1861n. 
complaint  for  selling  liquor  on,  10E2. 
Tlolatlon  of  Sunday  laws,  right  to  Jury  trial,  1060. 
eTldence  In  prosecutions  tor  violating  Sanday  laws,  107|. 
enlolning  police  from  enforcing  Sunday  law,  24S9. 
duty  to  repair  street  on,  p6610n. 
SUPERINTENDENT- 
SB  laborer,  p96Gn. 
of  streets  as  officer,  p9i4n. 

as  servant  of  city,  ppG478,  647 4n. 
of  schools  as  an  employee,  pS4Sn. 
of  water  works  as  employee,  p944n. 
of  public  Instruction,  2140. 
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SURRENDER— 

of  charter,  see  "Chartep." 

of  warrants,  see  "Warranto." 

of  municipal  bonds,  see  "Municipal  Bonds." 

SURVEY— 

power  to  tax  to  pay  for,  2872. 

as  acceptance  of  dedication,  1580. 

SURVEYOR— 

as  employee,  p945n. 

fees  of,  included  in  special  assessment,  2096. 

SUSPENDING  RULES— 
vote  necessary  In,  597. 

SUSPENSION— 
of  officers,  561. 

power  to  remove  as  including,  662. 

salary  or  compensation  in  case  of,  520. 
of  ordinance,  669. 
of  policemen  or  firemen,  2420. 

SWAMPS— 

as  nuisance,  power  to  abate,  pl928n. 
discharge  of  storm  sewers  in,  2700. 
compelling  city  to  drain,  p3908n. 
bonds  to  drain,  2279. 

SWEEPING,  see  "Cleaning  Streeto." 

SWINE— 

power  to  regulate,  912. 

keeping  of  hogs,  as  nuisance,  912,  pl752n. 

forbidding  keeping  in  city  limits,  pl591n. 

running  at  large,  902,  948,  p2061n.  • 

on  sidewalk,  defense,  1086. 

permitting  on  sidewalk,  evidence,  1078. 

SWINGBOAT— 

forbidding  keeping  of,  pl593n. 

SWITCHES— 

private  switches  in  street,  1368. 

as  additional  burden  on  abutters,  p3658n. 

T. 

TABLE— 

on  sidewalk,  collision  with,  2781. 

TAKING  (see  also  "Eminent  Domain")— 
special  assessments  as,  2018. 
interference  with  surface  water  as,  2709. 
polluton  of  water  as,  2706. 

TALLOW  CHANDLER  SHOP— 
regulation  of,  pl942n. 

TANKS— 

right  to  erect  in  street,  1816. 

TAVERNS,  see  "Hotels." 

TAXATION  DISTRICT— 

special,  for  "municipal  purposes,"  110. 
as  public  corporations,  106. 

TAX  BILLS— 

validity  of  where  authority  as  to  work  is  delegated  in  part,  1822,  and 
see  "Special  Assessmento." 
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TAXES    (•«•  also  "YpmUI  Aiwiwunr) — 

■pportlaoaMat  batwcen.  matm,  ccnntr  u>d  dty.  Z18X. 
dMlBcalafacd  tram  recaUdon  of  comicercc.  TTX. 
«MlMsl  d<mala  aiwimtBtolMd  bon.  1454. 

Itwtd   br  mnldpalitT  aea  'MMldpal   Tnea;-    -Uccmm  Tn 
TAXPATEB  (aM  alao  >Mwilclpal  Tam*;-  ■H'axpayrr'B  Suits") — 

lA^  Miappad  tram  oiiwilnnliii  vsUdltr  o<  ordinance  797,  Ml. 
TAXPATEB8'  SUIT^- 

praprtetjr  of  actka  im  seiwnl,  KT5. 
siatstorr  proTMoaa.  2S1C. 
N«w  Tocfe  BtatDUa,  2677. 
«ffaet  of  renwdr  at  Uw,  UTS. 
Utlo  to  oOlee  not  triable.  267*. 
actkm  hj  attomcr  scneral  of  atata,  ZSSO. 


aetlooa  on  brtialf  of  nnnldpalltr,  2582. 
right  of  taxparws  to  bitorraia  or  dotcoid,  2683. 
notiTe  <Ht  pi-iwtiir  tanmateilal,  Z5S4. 
who  mar  aae.  USfi. 


iBjoiT  dUt«r«ot  tram  other  taxparara.  IS87. 


tlma  to  ane  and  laebea,  2SS9. 
■Ota  wUcb  nmj  ba  wtjohied,  2SH. 

paaaace  and  eolktreeaivit  of  OTdtaaneee,  2fi91,  1686,  801. 

acta  t«laUas  to  bonda,  2U2. 

iMirttiy  or  performanca  of  illegal  coatraeto.  2593. 

lattinc  ot  oontracta  when  oompetltlTs  blda,  2694,  1243. 

incnrrlng  ladebtedaeaa  above  debt  limit.  SG9S. 

wbere  leaae  tor  Inadequate  anm,  1146,  p2B24. 

to  eontrtd  metbod  of  conducting  election,  803. 

agalnat  bnalneoa  andertaUng  by  mnnldpallty.  1816. 

to  teat  Talldlty  of  anneEatlon  or  detachment  proceedlnga,  288. 

nnlawfnl  expenditures  or  dKeralon  of  funds,  2696. 

levy  and  collectloo  of  taxea,  2697. 

payments,  S&9S. 

collection  of  Jndgment,  2699. 

misuse  (.<!  munlcjiial  property,  2600. 
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rBLBGRAPH  AND  TELEPHONE— Continued. 

power  to  grant  use  of  streets  for,  1624,  1626. 
street  franchise  as  exclusive,  1686. 
free  municipal  service,  condition  to  street  grant,  1644. 
modifsring  franchise  as  release  of  indebtedness,  p4604n. 
construction  of  street  franchise,  1662. 
power  to  revoke  grant  to  use  street,  1661,  pp3497,  8498n. 
rights  on  termination  of  franchise,  p8490n. 
estoppel  to  object  to  conditions  in  franchise^  p8671n. 
Regulation  of. 
general  rules,  see     "Police  Power." 
regulations  as  to  poles,  928,  p2014n. 

fixing  location  of  poles,  1680. 

requiring  change  to  another  street,  1680. 
requiring  underground  wires,  1681. 
requiring  continuous  telephone  service,  p8687n. 
police  power  over  street  franchise,  p3634n. 

regulations  as  interference  with  interstate  commerce,  786  et  seq.,  and 
see  "Interstate  Commerce." 

taxation  and  regulating  delivery  of  messages,  786. 

requiring  wires  underground,  788. 

license  tax  on  as  interference  with  commerce*  779*  788. 
Dealings  with  patrons, 
general  considerations,  see  "Rules." 
dutj  to  serve  all  alike^  1689,  p3678n. 
grounds  fOr  refusing  service,  1690-1698. 
right  to  refuse  service  because  of  failure  to  pay,  pl690n. 
right  to  refuse  to  deliver  messages,  p3678n. 
rule  of  forbidding  extensions,  p3676n. 
credit  for  inefficient  past  service,  p8677n. 
cost  of  service  connections,  p3686n. 
discriminations  between  patrons,  1697. 
office  hours  as  reasonable,  p8666n. 
time  when  bills  due,  p3706n. 
mandamus  to  compel  service,  p3782n. 
Raites  of. 
general  rules,  see  "Rates  of  Public  Service  Companies." 
franchise  as  limiting  rates,  1788. 
contract  not  to  lower  rates,  1788,  8717n. 
special  service  contracts,  p3689n. 
power  to  regulate  rates,  1726-1762,  pp8707,  8708n. 

matters  considered  in  regulating  rates,  p8740n. 

depreciation  in  value,  pp8766,  8766n. 
what  rate  of  income  deemed  reasonable,  pp8766,  8767n. 

ENANT,  see  "Leases." 

BNANTS  IN  COMMON— 
dtj  may  hold  as,  1128. 
power  to  dedicate,  1668. 

power  to  sign  remonstrance  against  improvement,  p4006n. 
right  to  sign  petition  for  co-tenant,  p4000n. 

BNDER,  see  "Payment" 

BNBMENT  HOUSES— 
regulation  of,  980,  822. 

ENPIN  ALX.ET,  see  "Bowling  Alleys." 

ENT— 

within  limits  of  street,  as  nuisance,  926. 
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TERM— 

of  offloe,  when  It  besliu,  477,  plOMn. 

«zplrUlon  of,  pl040iL 
TBRUINALS— 

rallrOBdB,  ipecUl  uHument  at,  SOU. 
TERRITORIES— 

debt  Umlta  on  mnnlcipsUtlw  Is,  pMSOa. 
TERRITORT,  see  "Boundariea." 
TEXTILB  SCHOOLS — 

donation  to,  2  US. 
THKATRES — 

power  of  dtT  to  erect,  1117. 

power  to  expend  money  tor.  p4690n. 

power  to  levy  tnzea  for,  SSTS. 

In  city  bnlldlnft  lease  o^  1146. 

general  regulation  oi;  9I>0. 

power  to  impose  police  cbaries  on,  S60. 

require  officers  to  attend  at  expense  o^  TS4. 

requiring  women  to  remove  hata.  B7S. 

forbidding  sale  of  tickets  on  atreeta,  etc.  9X4.  plflSGa. 

license  fees,  1QS4. 
TIDE  LANDS— 

■ale  oi;  1141. 
TIMB  (see  also  "Statute  of  LimlUtlons")— 

aa  essence  of  Improvement  contraot,  lUt. 

acceptance  of  dedication.  1687. 

appointment  of  officers  and  employeea,  4U. 

bonds  become  due,  2S89. 

completion  of  public  Improvement,  18B8. 

damages  accrue  from  public  Improvements,  U8S. 

duration  of  contract,  1268. 
tor  water  or  light  supply,  1720. 

duration  of  street  franchise,  UG4-16G9. 

expiration  and  suspension  o(  ordinances,  G6B. 

holding  elecUona.  414.  pp916-917n. 
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TIME— Gontlniied. 

to  remedy  defeet  in  street  after  notloe  of,  2729. 
variance  as  to,  1078. 

constructive  notice  of  defect  in  street  based  on  length  of  time,  2814. 
length  of  time  snow  and  ice  remain  to  impute  notice  of  defect,  2817. 
TIMB  KEEPERr— 
not  laborer  p966n. 

TIPPLING  HOUSE,  see  "Hotels;"  '^ Intoxicating  Llquora." 
TIRES — 

regulating  width  ot  of  TOhides,  9S8. 
TTTLB— 

extent  ot  to  land,  acQuired  by  city,  1122. 

to  streets,  1805-1809. 

acaoired  by  dedication,  1600,  1601. 

on  abandoning  dedicated  land,  1612. 

extent  ot  acquired  by  condemnation,  1618. 

to  street,  on  vacation,  1416. 

acquired  at  special  assessment  sale,  2166. 

to  street,  efTect  on  municipal  liability  where  unsafe^  2788,  2478. 

marketability  of  as  affected  by  street  encroachments,  1836. 

to  office  not  reyiewable  in  taxpayer's  suit,  2679,  2677. 

to  act  of  incorporation,  sufficiency  of,  161-163. 

of  ordinance,  necessity  and  sufficiency,  678,  681-683. 
proYisions  ot  to  conform  to  title,  684. 

in  revision  of  ordinances,  686. 

in  construction  of  law  or  ordinance  812. 

pleading  ordinances  by,  86L 

TOBACCO  (see  also  ''Cigarettes;"  "Smoking")— 
license  tax  on  dealers,  p2226n. 

tax  for  dealing  in,  separate    from  grocer's  license,  1008. 
prohibiting  making  of  cigars  in  tenement  houses,  980. 

TOLL  ROADS  AND  TURNPIKES— 

not  streets,  1280. 

as  public  corporations,  106. 

special  assessments  for,  2084. 

municipal  power  to  improve,  pS896n. 

power  to  aid  private  corporation  in  oonstructing;  pl902n. 
TONNAGE— 

distinguished  from  wharfage,  406. 

duty  of,  ordinance  laying  unconstitutional  740. 

fee  for  examination  as  to  sanitary  condition  is  not,  792. 

on  vessels  engaged  in  conmierce^  784. 

TORT  FEASORS — 

right  to  recover  for  injuries  from  unsafe  streeCv  2762. 

TORTS,  MUNICIPAL  LIABILITY  FOR— 

liability  for  unsafe  streets,  see  "Unsafe  Streets." 

liability  for  defective  sewer  and  drains,  see  "Sewers  and  Drains." 

chapter  on  municipal  liability  for  torts,  2604-2718,  vol.  6. 

liability  recognized,  2604. 

municipal  liability  for  in  general,  2604. 

liability  of  quasi  municipalities  for,  2606. 

nature  and  cause  of  injury,  2606. 

Injury  as  necessary  consequence  of  the  act»  2607. 

nonfeasance,  2608. 

injuries  to  property  resulting  from  negligence,  2609. 

personal  injuries  resulting  from  "negligence,"  2610. 

trespass  and  conversion,  2611,  and  see  Trespass." 


wBiTor  oi  Mia  nnii  m  noaumpBii,  a«s(. 

Uablllty  la  ngwi  to  "oorponta"  dnUes,  ]Sn. 

UabUl^  In  regard  to  "(OTommental"  datlei.  HIS. 

nil«  In  admlnmtr.  26  S4. 
goTAmmentBl  dntiei  dlatlnKulBlied  bom  corporat«  dntlee, 

Impoaed  datlea  not  dlstlusnlilied  from  tboie  votnati 

sue 

bordar  Una  cuas,  S6IT. 
l«tltUtlT6.  JndlolaJ  ind  dlao-etlonur  dntlea  dlstjusulalu 
torUl  dnttaa.  2BS8. 

Judicial  u!t^  3n». 

ezwcUe  of  police  power,  2U0. 

MInre  to  pau  or  to  enforce  ordlnmoee,  KIl. 
irantlnst  refuBtng  or  reroklni  Uceue,  lUS. 
ntra  vlrea  acta.  2637. 

lawfDl  act  nnlawfullr  done,  dlitlncniahed,  IS88. 

vllful  or  mallclona  acta  not  neeeaaarlly  nlfa  Tlrea,  MC 

acta  ander,  or  enforcing  TOld  ordbumsea,  2S40. 
dntr  to  employ  competent  ooaerrMiti^  2066. 
contract  Impoelng  Uabllltr   for  on  contractor,   pablle 
1911. 
Relation  of  meater  and  eetvant. 
doctrine  of  respondeat  inperlor,  266S. 
neceesltr  for  relatlonablp  ot  265S. 

bT  wbom  appointed  or  paid  Immaterial.  26H. 

dutlei  directly  Imposed  by  etatnta  on  offloer,  26EB. 
acta  beyond  aoope  of  acenU'  anthorltr.  26SS. 

r&tlflcatlon,  26E7. 
independent  boards  u  mnnldpal  aaenta,  2668. 
de  facta  ofltcers,  2669. 
licensees.  S660. 
Independent  contractors,  S662. 

exceptions  to  rule  ot  non-llabUltj,  2661. 

agreements  wttb  contractor  as  to  UablU^,  2SS4. 
Torts  eonneeted  «rith  particular  propartfi  aota,  or  oflfeers. 
bathing  beaches,  2687. 
bridge  tenders,  2670. 
building  department,  2671. 
buildings  owned  by  dty,  26Ti,  2676. 
cemetery,  owned  by  dty,  S688. 
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TORTS,  MUNICIPAL,  LIABILITY  FOR— Ck>ntlnued. 

dumping  grounds,  2686. 

exhibitions  by  municipality,  2647. 

ferry,  municipal,  2686. 

Are  stations,  apparatus,  and  firemen,  2482,  2648. 

health  officers,  2669. 

independent  contractors,  2662-2664. 

jails,  2642. 

licensees,  2660. 

light  plant  owned  by  city,  2680. 

lighting  streets,  2646. 

market  places  and  buildings,  2676. 

mobs  and  riots,  2660. 

what  are,  2661. 
nuisances,  creation  of  and  failure  to  abate,  2641,  900,  pl926n. 
parks,  2678. 

patents,  infringement  of,  2646. 
plans  defects  in,  2638. 

for  sewers  and  drains,  2698. 

Inadequate  sewers,  2694. 
police  officers,  2481,  2666. 
police  stations,  2642,  2666. 
poorhouse  officers,  2668. 
pound  officers,  2667. 
public  Improvements,  construction  and  repair,  2684. 

minority  rule,  2686. 
quarry,  2679. 

railroads  owned  by  city,  2685. 
schools,  2676. 

sewers  and  drains,  see  "Sewers  and  Drains." 
special  assessments,  collection  of,  2644. 
subway,  municipal,  2685. 
surface  water,  2700,  2707,  ff  neq, 

discharge  on  private  property,  2700. 

injury  from  public  improvements,  2708,  2709. 
in  case  of  negligence,  2710. 

throwing  water  in  body  on  land,  2711. 
taxes,  collection  of,  2644. 
watercourses,  2701-2706. 

obstructions  of,  2702. 

culverts,  2708. 

rights  of  riparian  owners,  2704. 

use  of  by  sewers,  2706. 

pollution  of  by  sewers,  2706. 
water  plant  owned  by  dty,  2680. 

hydrants,  2683. 

impure  water,  2684. 

insufficient  water  to  extinguish  fire,  2682. 
wells,  public,  2681. 
wharves,  piers,  etc.,  2677. 
workhouses.  2642. 
Notice  of  accident 
notice  of  defect  distinguished  from,  2718. 
statutory  and  charter  provisions,  2714,  2466. 

object  and  purpose,  2715. 

excuses  for  f^lure  to  give  notice,  2716. 

time  for  filing  notice,  2717. 

sufficiency  of  notice,  2718. 
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TOWBL  SUPPLY— 

Ucenae  Ux  on,  lOOS. 
TOWINO,  Bee  "Shipping." 
TOWN  HALL  <Bee  also  "City  Hall")— 

M  place  o(  corporate  meeting,  S76. 

power  to  expend  money  tor,  216T. 

powar  to  erect  on  pnbllc  flquare,  ppl687,  USSn. 

aale  ot,  pSSlSn. 

leaae  ot,  1146. 

tmat  for,  as  for  a  eorpor&te  pnrpOM,  lUft. 
TOWNS— 

In  ancient  Rome,  29,  SL 

growth  ot  In  middle  agea,  pT2n. 

how  tovna  differ  from  early  BngUata,  pIBSn. 

original  meaning  ot.  In  England,  pllSn. 

aa  public  corporations,  lOfi. 

meutlDK  of  term,  as  municipal  corporatlona,  lOS,  vpSCS,  I<4n. 

generic  term  for  municipal  corporations,  ppIU,  S84n. 

orgauliatlon  of.  In  New  England,  64,  and  see  "New  Enflland  Towns." 

term  as  embraced  In  "dtr,"  pCiUn. 

UablUty  for  torta,  260S,  pUSOn. 
TOWNSHIP— 

defined,  pp26S,  270n, 

In  early  England,  44. 

In  United  States,  64.66. 

as  public  corporation,  106. 

as  qnaal  ccrporaUona,  IIL 

as  nnnlclpal  corporation  tor  school  pnrpoees  In  Indiana,  118. 

where  corporation  auUiortty  of  yested,  ppl>6S,  1264n. 

cannot  snbscrlbe  to  capital  stock  ot  corponttloDB,  186. 

are  restricted  as  to  Indebtedness,  186. 

board  of,  to  keep  records,  plSSSn. 
TRACKS— 

gwml  ot  rigbt  to  nae  BtToets  for,  pee  "Franc h tees." 
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TRANSFERS— Continaed. 

rules  as  to  as  reasonable^  1712. 
of  offloers  and  employees.  609. 

TRANSIENT  MERCHANTS— 

who  are>  1018,  and  tee  "Hawkera  and  Peddlers;"  ''itineraAt  Merchants." 

TRAPDOORS— 

falling  through,  city  as  liable,  2760,  p6601n. 
railing  or  guard  when  left  open,  p6708n. 
walking  into  open,  as  negligenoe,  2826. 
stepping  on  as  negligence,  2888. 

TRAVEL  (see  also  ''Unsafe  Streets")— 

diversion  of  by  street  improyement,  1998,  and  see  ''Abutting  Owners." 
diversion  of  as  result  of  defective  streets,  injury  to  business  as  action- 
able, 2764. 

TRAVELERS  (see  also  "Pedestrians")— 

right  to  sue  for  injuries  from  unsafe  streets  as  limited,  to,  2764. 
who  are,  2764. 
child  as,  2767. 

TREASURER  (see  also  "Funds")— 

chief  officer  of  municipal  council  in  England,  69. 

duty  to  pay  warrants,  2262. 

officer  to  pay  bonds,  2844. 

power  to  issue  warrants,  p4766n. 

of  village,  distribution  of  moneys  collected  by,  pl084n. 

TREES. 

in  streets,  1826,  926,  pl996n. 

ownership,  1826. 

right  to  cut  or  remove^  1826,  1827,  ppl988,  6486^.  6462n. 

injuries  to,  rights  of  abutter,  1828. 

right  of  city  to  trim,  p8860n. 

removal  of  as  obstructions,  pp2002,  2008n. 
discretion  as  to  declaring  obstruction,  p6398n. 
trespass  against  municipality  for  destruction  of;  p6886n. 
rights  of  grantee  of  street  franchise,  as  to,  1662,  p8420n. 
municipal  liability  where  roots  cut  by  contractor,  p6490n. 
damages  for  injury  to  from  street  improvements^  2001. 

cutting  down,  p4219n. 
complaint  for  cutting,  1062,  p2848. 
line  for  mutilating  or  destroying,  979. 
as  nuisance  because  darkening  street  at  night,  p6717n. 
injury  from  as  obstruction  in  street,  2781. 

low  limbs,  injury  from,  2781. 
falling  ot  or  of  limb,  city  as  liable,  2776,  p6696n. 
stumbling  over  root  as  contributory  negligence,  p6744n. 
municipal  power  to  direct  planting  of,  924,  pl982n. 
bequest  in  trust  to  plant,  1129. 
special  assessments  for  planting,  2029. 

TRENCH— 

falling  into,  city  as  liable,  pp6685,  6675^ 

duty  to  guard,  p6709n. 

across  sidewalk,  guarding,  p6691n. 

contributory  negligence  as  question  for  Jury,  p6762n. 
negligence  in  filling  up,  dty  as  liable^  2780,  p6676n. 

TRESPASS— 

municipal  power  to  prohibit,  979. 
on  street,  injunction  against,  1876. 
UabJlity  of  nrunidpaUUes  for,  2611. 


rlglit  to  Jury  trial,  1069-106S. 

rlgbt  to  ]ur7  trial  on  appeal,  1060. 

trial  de  novo  on  appeal,  Tlolatton  of  ordliuuioe,  1094. 

application  tor  J1U7, 1067. 

qaeatlons  of  law  and  tact,  1068. 

dlTflcUon  of  Tflrdlct.  1068. 

technical  rulea  dlgrsgarded,  1069. 

coati.  107Q. 
TRKYCLE,  iee  "BIcycto." 
TROVBE— 

to  obtain  poaaesaloii  of  mnnldpal  record^  <SL 
TRUCKS,  see  ■'Vehleloa." 
TRUS-re— 

power  of  municipality  to  bold  property  In  troat.  11S8,  8467. 

pnrpoae  of  truat,  1U8. 

tor  poor,  1130. 

for  boBpltala,  IIIL 

for  library,  11S3. 

tor  education,  1188. 

tor  rellglona  purpoaei,  1184. 

tor  patriotic  purposea,  USE. 

for  burial  grounds,  1186. 

to  lend  money,  1137. 

certainty  of  beneflclarlaa,  1138. 

failure  of  truatee  to  act,  118S. 
for  charitable  purpoees,  on  change  of  municipal  orsanlaal 
leglBlature,  control  of  trust  tunda,  238,  pp580,  5Sln. 
breach  of,  as  ground  for  taxpayer'a  suit,  867S. 
following  truat  funds,  1176,  pGlTOo. 
offloerB  of  municipal  corporation!  aa  tmateea,  678. 
power  of  city  to  take  title  in  anotlier'a  name,  pStSSo. 
power  of  tniateee  to  dedicate,  1548. 
power  of  truBteea  to  sign  petition,  pSSSSn. 
apecial  funda  aa,  2179. 
title  of  municipality  to  itreeta,  1807. 
truBtees  aa  necessary  parties  to  actions,  S4S4. 
trustees  of  the  poor  aa  qnasl  corporaUona,  111. 
taxes  on,  where  city  tmstee,  1168,  8897. 
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TUNNELS— Continued. 

waiver  of  provisions  in  contract  for  excavating,  p4147n. 
liability  for  unsafe,  2786. 

TURNPIKES,  see  "Toll  Roads  and  Turnplket." 

U. 

ULTRA  VIRES— 

contracts,  when  ultra  vires,  1172. 

right  of  parties  where  contract  is,  1172. 

disUnguished  from  "illegality,"  1172. 

part  of  contract  as,  effect,  1260. 

purchase  by  city,  seller  cannot  set  op,  1124. 

ratification  of  contracts  where,  1266. 

right  of  contractor  with  municipality  to  set  up,  1276. 

effect  of  where  sale  of  municipal  property  is*  1162. 

defense  to  action  on  bonds,  2861. 

recovery  where  bonds  are,  2849. 

recitals  in  bonds,  effect  where  bonds  ultra  vires,  2834. 

defense  to  action  on  warrant,  2269. 

power  of  legislature  to  ratify,  1894. 

estoppel  to  claim  conditions  in  franchise  are,  1688. 

acts  of  police,  not  liable  for,  2431. 

operating  quarry  as,  p666n. 

municipal  exhibitions  as,  2647. 

torts,  municipal  liability  for,  2687-2640. 

destruction  of  property  as  nuisance,  liability  for,  2648. 

construction  of  street  as,  liability  where  unsafe,  2741. 

license  to  use  streets  as,  city  liable  where  street  rendered  unsafe, 
2761. 
pleading,  anticipating  defense  of,  2496. 
necessity  to  plead  as  defense,  p6187n. 
quo  warranto  attacking,  2632. 
taxpayer's  suit  to  prevent,  2690  ef  9eq. 
action  by  attorney  general  to  enjoin,  2680. 

UNBECOMING  CONDUCT— 

as  ground  for  removing  policeman,  p6068n. 

UNDERGROUND  CONDUITS,  see  "Conduits." 

UNDERGROUND  RAILROADS,  see  "Subway.'' 

UNDERGROUND  WIRES,  see  "Wires." 

UNIFORMITY  (see  also  "Equality")— 
taxes,  2880. 

special  assessments,  2021. 
license  ordinances,  998. 
license  taxes,  1001. 
uniform  system  of  local  government  usually  required,  191,  192,  pp808. 

804n. 
laws  of  general  nature  must  have  uniform  operation,  198. 
ordinance  must  prescribe  uniform  rule,  728. 

UNINCORPORATED  BODIES— 

power  to  take  title  to  land,  1111. 

UNINCORPORATED  TOWNS— 
as  quasi  corporations.  111. 

UNION  LABOR  (see  also  "Bids")— 

requiring  emplosrment  of,  competitive  bids,  1208. 
power  to  require  contractors  to  employ,  p4118n. 
award  to  lowest  union  labor  bidder,  1228,  p8689. 

UNITED  STATES,  see  "Federal  Qovemment" 
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Vol.  2.  II   411-889;  Vol.  3,   il   889-14J0:   vi 

II  ioii.ssos:  Vol.  e.  ||  is 
UNIVERSITIES— 

nature  of,  as  corporations,  pZSZo. 
as  a  "corporate  purpOBe,"  p24T5iL 
way  OD  campus  as  a  street,  p2Tg4Ei. 
trust  for,  as  valid,  1133. 
muRlclpa)  aid  to.  2169. 
conteyance  of  city  land  to,  p2G2Gn. 
power  to  issue  bonds  to  entabllsb,  Z2S0. 
taxes  tn  aid  of.  as  for  corporate  purpose, 
power  of  city  lo  erect  dwelling  (or  preaid 
eiemptlona  granted  to.  p25£6n. 
exemption  from  apectal  aasessmenta,  20 
UNREASONABLE  ORDINANCES,  see  "Ordlfii 
UNSAFE   STREETS— 
Chapter  on,  2T1S-2SGE,  voL  6. 
contributory  negligence  ol  person  tnjure< 

notice  ot  defects  In  atreeta.  before  acclde 

Uablllt?,  see  "Notice." 
pronlmate  cause  of  Injury  from,  see  "Prox 
liability  In  general.  2719. 

general  rule  applicable  to  cities,  villages 
ties,   2720, 

minority   rule.   2721. 
liability  as  Imposed,  limited  or  precluded 

states  In  wblcb  tbere  la  no  liability,  com 
eitent  of  liability,  and  essentials  of  cause 
purposes  for  whlcb  street  must  be  kept  tn 

sidewalk  not  for  driving  on,  2726. 

runaway  boraes.  2726. 

persons  pbyelcally  Incapacitated,  STH. 
must  be  negligence,  2726. 

municipality  not  Insurer.  2728. 

ree  Ipsa  logultor.  2726. 

reasD cable  care  necessary,  S7SS. 
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UNSAFE  STREETS— Continued. 

sidewalks  partly  or  wholly  outside  limits  of  street,  2744. 

failure  to  construct  sidewalks  as  distinguished  from  failure  to  repair, 
2746. 
space  between  driveway  and  sidewalk,  2746. 
crosswalks,  2747. 
alleys,  2748. 
bHdges,  2749. 
Who  may  sue. 
in  general,  2768. 

right  to  sue  as  limited  to  "travelers,"  2764. 
person  using  wrong  part  of  street  or  for  improper  purpose,  2766. 
officers  or  employees  of  municipality,  2766. 
children,  2767. 
automobilists,  2768. 
bicycle  and  tricycle  riders,  2769. 
owner  of  animal  running  at  large,  2760. 
person  injured  in  front  of  own  premises,  276L 
person  injured  while  violating  the  law,  2762. 
servants  of  third  persons  working  on  streets,  2768. 
necessity  for  special  damage;  rights  of  abutters,  2764. 

injury  to  business,  2764. 
Particular  condition  as  cause  of  Injury, 
defects  in  plans,  2766. 
obstructions,  2767. 

obstructions  between  driveway  and  sidewalk,  2768. 

on  driveway,  2781. 

on  sidewalk,  2787. 
openings,  excavations,  holes  and  the  Uke^  2769. 

in  driveway,  2780. 

in  sidewalk,  2788. 

in  crosswalk,  2798. 
snow  and  ice,  general  rules,  2770. 

on  driveway,  2784. 

on  sidewalk,  2789. 

on  crosswalk,  2794. 
moving  objects,  2771. 
defects  outside  limits  of  street,  2772. 
noises  or  acts  outside  limits  of  highway,  2778. 
openings  or  obstructions  close  to  street,  2774. 
overhanging  and  falling  objects,  2776. 
ftJling  of  tree  or  limb,  2776. 
structures  adjacent  to  streets,  2777. 
falling  objects  caused  by  negligence  of  others,  2778. 
in  or  on  crosswalks,  2790-2794. 
in  driveway  in  general,  2779. 

embankments,  2782. 

objects  frightening  horses,  2788. 
in  or  on  sidewalks,  in  general,  2786. 

steps  or  abrupt  slopes,  2786. 
in  or  on  crosswalks,  2790-2794. 

crosswalks  compared  with  sidewalk,  2790. 

actionable  defects  in  general,  2791. 

defects  In  construction.  2792. 
Duty  to  guard  and  warn  against  danger, 
general  rule,  2796. 

dangers  created  by  third  persons,  2796. 
guards  required  by  ordinance,  2797. 
statutory  provisions,  2798. 


URBAN  LANDS,  iee  "F«rm«." 
USAQE— 

eserclae  ol  powers  by  virtue  of,  369,  370,  ppSlT,  818n. 

will  Dot  support  appropriattonB   for  celebrations,  entertain 
864. 

aid  to  cODstruing  Improvement  ordinances,   1S9T. 

In  obstructing  street,  no  defense.  1339. 

of  pr^BeatlDg  claims  to  wrong  ofllcers,  24ST. 

SB  conferring  power  to  contract,  1903. 

as  defense  where  plans  defective.  pGl26D. 

as  Justifying  obstructions  In  street,  2781. 

as  relates  to  cocBtruction  of  charter,  370. 

«a  rule  of  public  service  companr,  1711. 

aa  valldstlng  unlawful  expenditures,  2164. 
USB  AND  OCCUPATION— 

municipal  liability  for,  2«8. 
USER  (see  also  "Abandonment;"  "Nongser") — 

establishment  of  street  by,  1298-1302. 
statutory  provisions  as  to  effect  of,  1303. 

as  acceptance  of  dedication,  1682.  1G83. 

as  establishing  street  grade,  1977. 

as  showing  Intent  to  dedicate,  1G63-16EG. 
USURY— 

municipal  regulation  forbidding,  p1901n. 

cannot  permit  pawnbrokers  to  charge,  978, 

warrants.  p47B7E. 

municipal  honds,  2272. 

sale  of  bonds  at  less  than  par,  2S04. 


VACANCY— 

In  office,  when  It  exists.  47S. 

power  to  nil,  479,  4G5,  468,  p818n. 

Illegal  appointment  to,  as  de  facto  officer,  480. 

tenure  of  olHcer  selected  to  flll,  487. 

holding  till  successor  quallQes,  487,  plOSSn. 

counting  quoram  a  majority  In  case  o^  694. 
VACANT  LOTS— 

as  subject  to  special  assessment,  2048,  i>44Un. 
VACATING    STREETS— 

power  to.  1402.  1R34,  and  see  "Public  I m prevent enta." 

motives  and  purpose  of,  1403. 

discretion  as  reviewable,  1404. 

right  to  damages,  H05-1407.  1981,  1990. 
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VACATING  STREETS— ConUnued. 

where  abutter's  land  In  different  block,  1410. 

depreciation  In  value,  1411. 

procedure,  1412. 

remedies,  injunction,  certiorari,  1413,  2007. 

Bissessment  of  benefits.  1414. 

effect  of,  and  reversion  of  title,  1416. 

temporary  closing  of  street,  1416. 

burden  of  showing  street  vacated  or  abandoned,  1417. 

Irregularity  In,  estoppel  of  municipality  to  urge,  1418. 

reestabllshment  of  street,  1419. 

curative  acts,  1420. 

special  assessments  tar,  2082. 

VACATION— 
of  plat,  1660. 

of  special  assessments,  2097-2108. 
of  officers,  power  to  grant  leave  of,  610. 

VACCINATION— 

compulsory,  when  may  be  required,  890,  906,  ppl936,  1986n. 
complaint  for  failure  to  exhibit  certificate  of,  1062. 
municipal  liability  for,  p6499n. 

VAGRANCY— 

regulation  of,  under  police  power,  890. 

state  and  municipal  regulations  as  to,  887. 

punishment  of,  976. 

sufficiency  of  complaint,  p2489n. 

Hght  to  jury  trial,  1060. 

VALIDATING  ACTS,  see  ''Curative  SUtutes;"  ''Ratification." 

VAJ^UE— 

of  property  for  taxation,  2406. 

of  property  as  diminished  by  public  Improvement,  1998. 
of  property  as  Increased  by  public  Improvement,  2046. 
assessed  value,  basis  to  fix  debt  limits,  2286. 
of  plant,  fixing  rates,  1748-1761. 

depreciation  In,  on  vacating  street,  as  special  Injury,  141L 
depreciation  In,  from  street  obstruction,  as  special  Injury,  1886. 
Increase  In,  of  city  property,  bb  showing  business  carried  on  for  profit. 
2678. 

VARIANCE— 

In  proceedings  to  enforce  ordinance,  1078. 

between  petition  and  order  for  public  Improvement,  1888. 

VARIATION— 

in  name  of  municipal  corporation,  260,  pp269,  270n. 

VAT— 

proximate  cause  of  falling  into,  p6772n. 

VAULTS  (see  also  "Basements;"  "Cellarways;"  "AreawaysP*)- 
{>ermlt  to  construct  under  street,  1848. 
rights  of  abutters  under  street,  1843. 
regulating  construction  and  maintenance  of,  924. 
license  to  build,  p2208n. 
In  street,  revoking  permit,  1819. 

VEGETABLES  (see  also  "Fruit;"  "Food")— 
decayed,  on  sidewalk,  slipping  on,  p6690n. 

VEinCLES  (see  also  "Driving;"  "Speed;"  "Stage  Coaches;"  "Automobiles;" 
"Bicycles")— 
right  of  way  In  streets,  1392. 


regulating  stands  for,  924,  Bod  ae«  "H^ckatandt.'' 

prohlbttlns  certain  kinds  in  parks,  11S7. 

limiting  time  for  stopping  In  street,  817. 

lights  on,  pplS93,  1T4S,  iiUa. 

storing  in  street,  136S. 

In  street  as  nuisance,  pG450n. 

standing  in  street,  as  making  It  nnsafa,  p667I>a. 

leaving  In  street  as  proximate  cause,  2849. 

tlelng  up  thills  of  as  proximate  cause,  2844. 

jumping  from  as  negligence,  2838. 

one  unloading  In  street,  recovery  where  street  unsafe,  27E4. 

driving  on  sidewalk,  city  as  liable,  275E. 

street  unsafe  for  where  truck  of  extreme  wldUi,  S7BB. 
VIOOCIPBDES  (see  also  "Bicycles")— 

regulating  use  of  on  streets  and  public  mys,  987. 
VENERAL  DISEIASES— 

prohibiting  advertisements  as  to  treatment  of,  962. 
VKNUB— 

of  actions  against  munlctpallUee,  2491. 

of  action,  regulating  against  connecting  oarrlers  m  Interfei 
commerce,  790. 

of  action  to  enforce  special  aaaeesment,  IIU. 

change  of  proceedings  for  violating  ordlnaneea,  1H9. 
VERANDA,  see  "Poreh." 
VERBAL  VOTE— 

ol  council,  validity  of,  607. 
VERDICT— 

in  proceedings  to  enforce  ordinance,  1087. 
VERIFICATION  (see  also  "Counteralgnature") — 

of  claim  sgainEt  city.  2470. 

of  complaint  lor  violating  ordinance,  104G. 
VESSELS,  see  Shipping. 

VESTED  RIGHTS  (see  also  "Repeals;"  "Revoeaticni"  "Impalrim 
tracta")- 

repeal  of  ordinances  cannot  destroy,  826. 
exercise  of  police  power,  825. 

of  contractors  for  public  work,  764-770. 
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VETBRANS — Continued. 

reduction  of  salary  ot  pllSOn. 

restrictions  as  to  removal  of,  from  office  and  place,  557,  pl208n. 

right  to  mandamus  to  compel  reinstatement,  572. 

salary  or   compensation  of.   In   case  of  removal  or  suspension   from 

office,  620,  ppllSO,  llSln. 
licenses,  discriminating  In  favor  of,  p2226n. 

VETO— 

by  mayor  of  bill,  ordinance  or  resolution,  692. 
to  be  In  writing,  692. 

objection  to,  and  approval  of  parts,  692. 
veto  of  Judicial  action  denied,  pl506n. 
consideration  of,  702. 
must  contain  reasons  therefor,  692. 
merely  writing  letter  suggesting  mandamus  is  not,  692. 
of  street  franchise,  1638. 
of  tax  ordinance^  2404. 

VIADUCT— 

over  street,  as  nuisance,  ppl994,  2891n. 

power  to  build,  as  public  Improvement,  p3889n. 

enjoining  maintenance  of,  p4303n. 

In  street,  recovery  by  abutters,  1980. 

elevated,  as  additional  servitude,  p3625n. 

llabUlty  for  unsafe,  2736. 

trespass  In  construction  of,  liability  of  city,  p5385n. 

VICIOUSNESS— 

of  horse  as  proximate  cause,  2854. 

VIEW— 

right  of,  1322,  and  see  "Abutting  owners." 
Interference  with  as  special  Injury  to  abutter,  1384,  1385. 

VIGILANT  WATCH— 

requiring  servants  on  trains  and  cars  to  keep,  for  person  In  vehicles  on 
or  approaching  track,  955. 

VnXAGES— 

Semetlc  cities  distinguished  from,  11. 

what  term  means,  108,  p264n. 

borough  distinguished  from,  p264n. 

Is  mtmicipal  corporation,  p317n. 

as  city,  p4825n. 

as  including  towns,  p4829n. 

liability  for  unsafe  streets,  p5590n. 

clerk  as  proper  party  In  suit  against,  2494. 

VITRIFIED  BRICK— 

competitive  bids,  pp2655,  2665n. 

VIVA  VOCE— 

vote  of  council  may  be  so  given,  when,  607. 

VOID  INCORPORATION— 

In  creation  of  municipal  corporations,  149. 

VOLUNTARY  PAYMENTS,  see  "Payment.'* 

VOTERS  AND  VOTING  (see  also  "Elections")— 
method  of  ascertaining  in  case  of  doubt,  586. 
of  legislative  body,  form  of,  607. 
by  presiding  officer,  584,  590,  pl292n. 

second  time  in  case  of  tie,  584. 
by  mayor  to  confirm  his  own  appointees,  591. 
presiding  officer  to  declare  according  to  fact,  586. 
when  definite  required,  596. 


voter  u  qaauncatton  to  bom  office,  440, 
nflcMBorr,  in  election  of  people,  E98. 
VOTING  HACHINXS— 

azpendltnm  for,  p4660n. 

W. 

WAQfllR  (lee  alio  "Qambllng;*'  "Raclnfl") — 

OD  election  as  groand  of  removal  from  office^  66S. 
WAOES  see  "Officers;"  "Extra  Pay;"  "Compenaatlan." 
WAOONS,  nee  "Vehicles." 
WAITINQ  ROOMS,  see  "Depota," 
WAIVER  (see  also  "Estoppel;"  "Rattflcatlon")— 

of  charges  not  made  under  oatb  In  removal  proceedlnss, 

of  written  charges  in  removal  proceedlnss,  EB6. 

of  compensation  hj  acceptance  of  less  sum  tban  that  al 
623. 

of  conditions  In  dedications,  154G. 

of  damages  for  delay  Id  ptt'forming  contract,  I9SI. 

of  damages  from  public  Improvements,  1988. 

of  defects  Id  performing  Improvement  contracts,  1927. 

of  defects  In  Improvement  proceedings,  2013. 

of  defects  In  complaint,  statement  or  Information  to  enfor 
10&5. 

of  forfeiture  of  atreet  franchise,  1667. 

of  giving  of  notice  of  accident,  2714. 

Of  Jury,  1067. 

of  DOnperformaDce  of  contracts,  p3682n. 

of  notice  to  confirm  special  assessment,  S09S. 

of  right  to  question  validity  of  ordinance  by  plea  of  ffulltj 

of  service  of  summons,  2497. 

of  veriHcatloD  of  claims,  2470. 

panneot  of  special  assessment  as,  2IS3. 
WALKS,  flee  "srdewalks;"  "Croaswslks." 
WALLS  {see  alao  "Party  Walla")— 

implied  contract  to  pay  tor,  p27&4n. 

aa  encroachment  on  street,  1233,  pp287B,  2909n. 

as  actionable  nuisance,  pGE>09n. 
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WAREHOUSE— 

as  encroachment  on  street,  pp2875,  2945n. 
diversion  of  travel  from,  special  injury,  p2960n. 

WARNING  (see  also  "Notice;"  ''Meetings;"  <'New  England  Towns")— 
as  to  dangers  in  streets,  see  "Guards." 
agreement  with  contractor  as  to,  2728. 

WARRANTS— 

in  proceedings  to  enforce  police  regulations,  1036,  1037. 
power  to  arrest  without,  for  violating  ordinances,  1038. 
police,  entering  premises  without,  2427. 
attesting  by  corporate  seal,  256. 
For  payment  of  money, 
definition  and  nature,  2241. 
as  debts,  2229,  p4699n. 
power  to  issue,  2242. 
audit  and  allowance  of  claim,  2248. 
issuance  at  discount,  2244. 
form  and  contents,  2245. 
signature,  2246. 
delivery,  2247. 
duty  to  issue,  2248. 
warrants  not  negotiable,  2249. 
interest  on,  2250. 

rights  of  holders  ot  in  general,  2251. 
necessity  for  before  suing  on  claim,  2490. 
payment  ot  2252. 
from  what  fund  payable,  2258. 
priority  in  payment,  2254. 
receivable  in  payment  of  taxes,  etc,  2255. 

for  public  improvements,  as  payable  from  special  fund,  1950. 
assignment  of,  2256. 
reissuance,  funding,  and  calling  in,  2257. 
actions  on,  2258. 
defenses,  2259. 
statutes  of  limitation,  2260. 
mandamus,  2261,  2554,  2555. 
for  special  assessments,  foreclosure  of,  2184. 
holders  of  as  necessary  parties  to  actions,  2494. 

WARRANTY— 

on  sale  of  municipal  warrant,  p4772n. 

WASHHOUSES,  see  "Laundries." 

WASTE— 

of  public  funds»  2577. 

WATCHBdEN  (see  also  •'Police")- 

necessity  for  to  guard  danger  in  street,  2804,  2805,  p6715n. 

at  railroad  crossings,  954. 

not  offlceres,  p944n. 

night,  employment  of  by  governor,  pl086n. 

WATER  (see  also  "Surface  Water")^ 
pool  of  as  defect  in  street,  2765. 

duty  to  guard  pools  of  water  in  or  near  street,  p6708n. 
flowing  on  street,  sidewalk,  etc.,  forbidding,  924. 
navigable,  see  "Navigable  Waters." 
nonnavlgable,  see  "Watercourses." 

water  supply  and  waterworks,  see  "Water  Supply  and  Waterworks;" 
"Municipal  Ownership." 

6    McQ.- 


uiuuiuimi  cuauui  uver,  xiai. 

power  of  munlclpalltr  to  divert,  li44. 
UBlDg  u  sew«r,  2G90,  2 TOG. 
connecUag  eewera  with,  2G90. 
dlTsrElon  ot,  Injory  to  riparlBn  owners,  2704. 
cbanBlng  Into  sewer,  pS041n. 
right  to  emptr  sewer  Into,  1184-1448. 
pablfc  Improvement  obetrnctlag  wateroooree,  ITOS. 
pollution  ot  2700. 

enjoining  pollution  of,  260G. 
contract  for  atralKhtenlng,  14ST. 
condemnation  ot,  pSOTSn. 

power  to  condemn  right  to  pollute  stream,  I4SS. 

rights  of  riparian  owners  aRer  condemnation  ot,  16! 
rights  of  citr  as  riparian  owner,  1112,  and  lae  "Rlpari 
Indictment  of  municipality  for  pollution  ot  2E24. 
requiring  property  owner  to  clean  out,  1487. 
action  h7  munlclpalltr  to  abate  obstruction  of,  14S7. 
WATER  PLUG— 

projecting  above  sidewalk.  Injury  from,  1787. 
WATER   SUPPLY   AND   WATERWORKS— 

creation  and  management  of  water  department,  48S, 

water  board  as  corporation,    p9T3n. 

corporation  to  supply  not  a  municipal  corporation,  110 

powers  of  water  commtssioneni,  plOS4n. 

commtesloners  as  servants  of  city,  2653,  2668,  pE483n. 

water  commissioners  not  municipal  corporation.  111. 

pollution  of  water  supply,  forbidding,  916. 

passage  of  ordinance  to  protect  supply  as   reviewat: 

S96. 
legislative  control  of  water  works,  220. 
contracts  for,  1717-1724. 
Implied  promise  to  pay  for,  1263,  p2749n. 
power  of  city  to  purchase  land  (Or,  1116,  1106. 
power  to  acquire  supply  outside  limlta,  1834. 
municipal  aid  to,  2170. 

bonds  to  aid  private  persons  In  conBtruoUug  water 
municipal  debt  limit  for,  2209. 

Installing  system  as  current  expense,  2219. 

wben  debt  created  for  supply  ot  2232. 
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WATER  SUPPLY  AND  WATERWORKS— Continued. 

supply  as  public  improvement,  1816. 

bonds  ot  where  plant  purchased  by  city,  as  debt  of  city,  2223. 
power  to  levy  special  assessments  for,  2040,  1796. 
what  property  may  be  specially  assessed  for  water  mains,  2056. 
municipal  liability  where  impure,  2684. 
liability  for  torts  where  owned  by  municipality,  2680. 
injury  to  supply  from  city  waterworks,  p5516n. 
failure  to  abate  private  water  station  In  street,  city  liable,  p6632n.- 
requiring  property  owners  to  lay  pipes,  1826. 
right  of  abutter  to  lay  pipes  In  street,  pp2901,  2902n. 
Rights  and  liabilities  of  water  companies, 
general  rules  as  to  right  to  use  streets,  see  "Franchises." 
general  rules  as  public  service  companies*  see  "Public  Service  Com- 
panies." 
right  to  erect  plant  in  street,  1316. 
grant  to  lay  pipes  in  street  as  franchise,  1617. 
power  to  grant  use  of  streets  for,  1624,  1625. 
street  franchise  as  exclusive,  1636. 
requiring  permit  to  lay  pipes,  p3638n. 
right  to  lay  pipes  in  adjoining  municipality,  p3376n. 
power  to  lay  pipes  not  power  to  supply  water,  p3515n. 
length  of  franchise  for,  p3482n. 
pipes  as  additional  servitude,  1709. 
agreement  by  municipality  not  to  compete,  1787. 
rules  of  company,  1711-1716. 

reasonableness,  1712-1716»  and  see  "Meters." 
duty  of  company  to  furnish  pure  water,  1694. 

waiver  of  Impurity  of  water,  p8682n. 
liability  for  loss  by  fire  where  supply  insufficient,  1699. 
requiring  change  of  location  of  pipes,  p3536n. 
requiring  free  supply  to  charities,  etc.,  1677. 
requiring  filtering  plant,  p8535n. 
license  tax  on  pipes,  1684. 
power  to  condenm,  1494. 
power  to  condemn  for  water  supply,  1492. 
liability  of  municipality  to  pay  for  supply  of,  1722. 

Implied  contract  to  pay  for  water  taken  from  well,  p2754n. 
liability  for  connections  with  street  mains,  1696. 
right  to  lay  pipes  after  street  paved,  1845. 
discriminations  by,  1697. 
requiring  consumer  to  pay   for  water  meter,   1678,   pl606n,   and   see 

"Meters." 
duty  of  company  to  supply,  1689. 
cutting  off  for  failure  to  pay,  1690-1698. 
injunction  to  prevent  cutting  off  supply,  1774,  1767. 
mandamus  against,  1766. 

to  compel  supply,  p3782n. 
complaint,  for  failure  to  supply,  1052. 
property  as  taxable,  2393. 

taxing  waterworks  to  support  municipal  competitor,  p4997n. 
power  to  levy  tax  to  pay  for,  2363,  p4954n. 
as  plaintiff  in  taxpayer's  suit,  pp5337,  5338n. 
Rates  of  water  companies, 
general  rules,  see  "Rates  of  Public  Service  Companies." 
contract  not  to  lower  rates,  1738. 
contract  for  exemption  from  rate  regulation,  1788. 
requiring  free  for  certain  purposes  as  confiscatory,  p8727n. 
whether  provision  In  contract  fixes  rates,  1789. 


coat  of  reproduction,  p3744iL 

coat  of  next  arallable  BTstem,  pp374B,  8746ii. 

trandilse  aa  Item  of  value,  p3747iL 

value  aa  "Kolng  coocem,  p3T62n. 

good  win  aa  lt«m  of  value,  p87KEil 

value   of  property   not   ueed,   regulatlona   of   rftteo,   ps 

depreciation  In  value,  regulation  of  rates,  pS?66iL. 

what  rate  of  income  deemed  reasonable,  pp3766,  3767n. 

fixing  maximum  rate  as  creating  debt,  p4701n. 

creating  debt,  p4701n. 

enjoining  unreasonable  rates,  p53E9n. 

power  to  charge  for  sprinkling  connections,  3688tL 
Municipal  ownership  of. 

general  rules  as  to,  aee  "Municipal  Ownsrahtp." 
WEAPONS— 

ordinance  forbidding  eanrlng,  746,  887.  978. 
under  general  welfare  clause,  8E>G. 

prohibiting   firing   of,    pll61n. 

dealers  In,  license,  1028. 

firing  of,  evidence,  1073. 

sufficiency  of  complaint  for  carrylug  concealed,  pS84» 

cairylug  concealed,  right  to  Jury  trial,  1060. 
WUEIDS — 

regulation  of  cutting  of,  and  preventing  growth  of,  919. 

prohibiting  as  a  taking  of  property,  1470. 

cutting  of,  liability  of  city  for  negligence,  8680. 
WEIOHINO— 

how  Influenced  by  usage  and  custom,  8GB. 
WKIOHINQ    SCALES— 

In  sUeet,  1367,  92G. 
revoking  permit,  1319. 

maintenance  by  municipality,  970. 

driving  on  as  negligence,  283S. 
WBIOHTS  AND  MEASURES— 

regulation  of  and  requiring  articles  to  be  sold  by,  970,  78' 

public  scales  may  be  established,  970. 
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WELLS— 

in  street,  1345. 

forbidding  and  abolishing  as  nuisanceB,  917. 

failure  to  repair,  2681. 

dedication  of,  1544. 

WHARVES  AND  LANDING  PLACES— 
wharf  defined,  397. 
not  highways,  p2783n. 
as  part  of  street,  p2965n. 
legislative  control  of,  174,  222,  234,  p507n. 
department  of,  442. 
nature  of,  and  power  to  construct  and  control,  897. 

establishing  and  maintaining,  as  municipal  function,  322. 

legislature  may  control  establishment  of,  234. 

power  to  build,  397,  1314,  1816,  pp3983,  4596,  2887n. 

right  to  build  oyer  street,  1851. 

power  to  purchase  land  for,  1115,  p2474. 

right  to  purchase  land  outside  city  limits  for,  p2462n. 

power  to  condemn  for,  1493. 

dedication  for,  1543. 

dedication  of  city  land  for,  p2625n. 

power  of  city  to  lease  for,  1113. 

built  orer  street,  as  abandonment  of  street,  p2981n. 
regulating  erection  of  buildings  thereon,  742. 
municipal  Jurisdiction  over,  pl908n. 
implied  power  to  condemn,  1460. 
taxes  on,  1162. 
municipal  liability  for  torts,  2677. 

municipal  liability  for  failure  to  repair,  p5404n. 
powers  relating  to,  cannot  be  delegated,  382. 
municipal  power  to  abdicate  control  of,  400. 

lease  of,  400,  1145,  1526,  p2513n. 

letting  to  highest  bidder,  1147. 

dedication  of,  p3258n. 
power  to  charge  and  collect  wharfage,  402406,  p4578n. 
nature  of  wharfoge,   403. 
batture,  401. 

wharfage  charge  as  interference  with  interstate  commerce,  404. 
wharfage  distinguished  from  tonnage,  405. 
rights  of  riparian  owner,  pp885,  887n. 
power  to  permit  railroad  to  use,  p8389n. 
permitting  grain  elevator  on,  1145. 
power  to  require  cleaning  of,  pl928n. 
revoking  permit  for,  1319. 
ordinance  protecting  private,  p2172n. 
operation  of  ordinance  at,  659. 

WHAT  LAW  GOVERNS— 
amount  of  taxes,  p4983n. 
condemnation  proceedings,  1529. 
damages  for  change  of  grade,  p4223n. 
municipal  bonds,  2306. 

validity  of  bonds,  p4799n. 
power  to  incur  indebtedness,  p4587n. 
public  improvements,  1828. 
public  improvement  contracts,  p4104n. 
special  assessments,  p4420n.     . 

WHISTLE,  see  "Steam  Whistle/' 
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WHORE  HOUSES,  see  "Bawdy  HeuMa."  ' 


WIDTH— 

of  street  required  to  be  kept  safe,  i7U. 
WILFUL  ACT  (see  slso  "Maliee")— 

u  proximate  cause,  28<9. 

as  nltra  vlrea,  SU9. 
WILLS— 

creation   of  trust  with  munldpalltr  as  tnutse,   1121   et  teq.,  and  see 
"Truits." 

as  creating  dedication,  ptl96n. 

power  of  citr  to  take  Ifj  deviae  or  boqaest,  1118,  p3M0n. 
WINDOW,  see  "Bay  WIndowa." 
WINDOW  SCREEN — 

falling  of  on  sidewalk  as  actionable,  p666Bn. 
WIRX18   (see  also  "Electric  Lidhta;"  "Street  Railroads;"  "Telaflraph  and 
Telephones") — 

police  reKulatlons,  16S0,  928,  p2014n. 
reqnlrlns  onder  ground,  16B1. 

across  street,  pp2S90,  289  In. 
as  nuisance,  pl9«<,  lS9Tn. 

on  or  across  street,  injurr  from,  cItr  as  liable,  2780,  2T81,  Z77S.  IT8S, 
PPB669,  6T12n. 

across  or  around  grass  plat,  ctty  as  liable  wbere  person  mss  Into,  STBS, 
PS711IL 

picking  up  as  negllKence,  2838. 

running  Into  as  contributory  segUsence,  pG74Td. 
WITHDRAWAL— 

of  bid  for  contract,  1222. 

ol  consents  to  street  franchise,  1640. 

of  consent  to  public  ImproTement,  1868. 

of  protests  against  ImproTements,  18S1. 
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WORDS  AND  PHRASES-^ontlnued. 

-adjacent,"  2060. 

'adjoining/'  2060. 

'alter/'  pp2984,  4228n. 

'any/'  p3029n. 

'any  other  public  purpose,"  1460. 

'approval"  meaning  of  as  applied  to  acticm  of  mayor,  689. 

'approximate  property/'  2058. 

"blind  tiger/'  p2113n. 

•^lock."  p2148n. 

"building/'  2029. 

"bualnesB/'  p8558n. 

"city  of  Chicago  standard/'  pp4064,  4078il 

'city  purpose/'  pp2464,  8455n. 

'claims/'  2465. 

'common,"  1558. 

'constructed/'  p4352n. 

"contiguous/'  2059. 

"convertible  coupon  bonds,"  2267. 

"corporate  authorities/'  2070,  2888,  p8448iL 

"corporation,"  p6389n. 

-damaged,"  1477. 

'date  of  issue,"  p4843n. 

'debt."  2216. 

'demands/'  2465. 
"difficulty,"  p4142n. 
"domestic  uses,"  p8576n. 
"education,"  2862. 
"electors,"  p4668n. 
erect,  p4860n. 

'erecUon,"  2198. 

'establishing,"  2279. 

'extraordinary/'  p5640n. 

'fair  value,"  p3738n. 
"family  uses,"  p3575n. 
"floaUng  debt/'  p4826n. 
"fronUng."  2058. 
'tunded  debU/'  2164. 

'game,"  1078.  2891. 

'general  revenue  purposes,"  p4986n. 

"going  at  large,"  as  applied  to  dogs,  pl762]L 

"going  concern,"  1756. 

"grade,"  pp4141,  4142,  4287n. 

"grove,"  p8235n. 

"house,"  p2113n. 

'illegal  official  acU/'  2577. 

'improvement/'  p8889n. 

"indebtedness,"  2215. 

'injured,"  p5467n. 

"injury  to/'  1477. 

"inhabitants,"  as  applicable  to  one  only,  pl748n. 

•interested,"  p2717n. 

"keeping  open,"  p2392n. 

"land."  p3126n. 

'last  preceding  assessed  valuation,"  p4739n. 

"levy  "  2080. 

'locai  authorities,"  p8448n. 

"lowest  and  best"  bidder,  1228. 

"lowest  bidder,"  1228. 


"< 
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'"nolBe,"  pSUln. 

"of  like  tanor,"  p4846n. 

*V)rdiiiu7  and  dommwit  vxpmaaa,"  piSUn. 

"other  property,"  pS696ii. 

"over  knd  tbrovgh,"  II U. 

"owner,"  pSMSn. 

"owner  or  dtirer  of  veUolet"  ptttln. 

"p&Tement,"  plSGSn. 

"pKTl&K,"  pUn,  8889n. 

"peddler,"  p2161n. 

"permit"  horse*,  ete,  to  run  at  Itft,  818. 

penon,  S618,  ppG161,  EM6&. 

"place  of  public  reaort"  plT43n. 

"plana."  1872. 

"police  Jnatlce"  means  "pollee  masUtnttat"  plTUn. 

"prlTllegea,"  ISU. 

"public  corporate  naes,"  14S0. 

"public  Kronnds,"  pSSSSn. 

"pubUo  landing,"  pS232n. 

"public  places,"  p2671n. 

"public  Berrlce,"  pSOlGn. 

"public  aqnare."  pSSOta. 

'public  taxes,"  p4944n. 

"public  use,"   p24S0n. 

"public  uUlIUes."  leiB. 

"pnrcbase,"  219  S. 

"pure  and  wholesome  water,"  pS678n. 

"raise,"  2160. 

'refuse"  as  Including  "aahea,"  pl9B9n. 

"regulate,"  162G. 

"repair,  pp3S89,  6G&Sn. 

"special  purpose,"   p470En. 

"speclflcaUons,"  1872. 

"stock,"  pSOltn. 

"street  Improrement,"  p4817n. 

"street  work."  1187. 

"take  In  fee,"  pSlSSo. 

"taking,"  1469. 

"Utle  in  fee,"  p3170n. 
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WORK  (aee  also  "Eight  Hour  Day;  Eight  Hour  Law;"  "Hours")— 
requiring  citizens  to  work  on  streets,  727. 
as  punishment  for  violation  of  ordinance,  716,  pl567n. 
contracts  for  beyond  term  of  municipal  officer,  1254. 

WORKHOUSE— 

what  is  and  control  ot  2463. 

acquiring  lands  for  beyond  corporate  limits,  897. 

charter  power  necessary  to  authorise  ordinance  establishing,  plSOln. 

municipal  liability  for  torts,  2642,  243L 

WRITING— 

necessity  that  contracts  be  in,  1179,  118L 

public  improvement  oontracts,  1906. 
necessity  for,  complaint  for  violating  ordinance,  1045. 
ordinances  must  be  in,  677. 
approval  of  ordinance  to  be  in,  691,  589. 

WRITS,  see  "Certiorari;"  "Prohibition;"  "MandamuSt''  oto. 
WRIT  OP  BRRORr— 

to  review  oonviction  for  violating  ordinance^  1097. 

WRITTEN  INSTRUMENTS— 
warrants  as,  224L 

Y. 

YARDS— 

railroad,  condemnation   ot  p8141n. 
railroad,  special  assessment  ot  206L 

TEAS  AND  NATS— 

taking  ot  in  council  proceedings,  608l 

reasons  for  requiring  taking  ot  609. 

sufficiency  of  record  of  taking,  620. 

amendment  of  record  to  show  taking  ot  628,  626. 

effect  of  failure  to  take,  p5478n. 

in  incurring  debts,  2172. 

on  passing  street  franchise,  1688. 

approval  of  claims,  p6186n. 

calling  on  opening  bids,  1225. 

necessity  for  calling,  in  making  contract,  p2610n. 

necessity  for,  improvement  ordinance^  1882. 

Z. 

ZOOLOGICAL  SOCIETY— 
liabUitj  for  torts,  p6882n. 
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